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EMINENT  SCOTTISH  LAWYERS  OF  THE  LAST  CENTURY. 

No.  V. — Lord  Monboddo. 

The  name  of  Burnett  is  unquestionably  one  of  great  antiquity. 
There  seems  good  ground  for  holding  that  originally  it  was  identical 
vith  that  of  Burnard  in  England.  The  Bumards  find  a  place  in 
Domesday  Book,  and  were  for  centuries  a  most  important  family  in 
Wiltshire.  What  brought  the  Bumards  across  the  Tweed,  or  what, 
when  there,  induced  them  to  turn  the  name  into  that  of  Burnett, 
history  states  not.  Naturally  the  district  in  which  they  at  first 
^ttled  was  the  south  of  Scotland,  and  in  Laing's  Collection  of 
Ancient  Scottish  Seals  we  find  that  of  Sir  Richard  Burnard  of  Far- 
ringdoun,  in  Roxburgh,  appended  to  a  charter  of  date  1252.  But 
the  family  in  course  of  time  foimd  their  way  further  north,  and 
in  the  next  century  made  their  headquarters  in  the  district  of 
Aberdeenshire,  where  they  have  ever  since  remained.  Under  the 
patronage  of  King  Robert  the  Bruce  they  acquired  valuable  estates. 
To  have  obtained  an  est-ate  from  Robert  the  Bruce  is,  we  know,  in 
Gotland  as  high  an  honour  as  to  have  come  over  with  the  Con- 
queror would  be  in  England.  In  the  middle  of  the  fifteenth  century 
ve  find  the  head  of  this  family  or  class  established  at  Crathes 
Castle,  which  has  continued  down  to  the  present  time  to  be  their 
principal  seat. 

The  family  of  Burnett  has  in  more  modem  times  taken  a  distin- 
guished place  amongst  old  Scottish  houses  on  accoimt  of  the  talents 
and  success  which  have  characterized  not  a  few  of  its  representatives 
and  cadets.  Gilbert  Burnet,  the  Bishop  of  Salisbury,  was  not  the 
first  of  that  name  or  family  who  had  won  for  himself  a  reputation 
Zd  3L  man  of  letters  and  a  professor.  Another  Gilbert,  older  by  two 
l^euerations,  lectured  on  philosophy  at  Basle,  and  was  a  great  man 
amongst  the  continental  Protestants.  Sir  Thomas,  the  first  baronet, 
t-xhibited  his  zeal  for  the  encouragement  of  learning  by  endowing 
throe  bursaries  in  King's  College,  Aberdeen.  He  and  his  brother, 
James  Burnett  of  Craigmyle,  were  keen  Covenanters,  but  distin- 
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guished  at  the  same  time  by  a  moderation  and  discretion  which 
gained  them  influence  with  both  parties.  From  this  James  are 
descended  the  Burnetts  of  Kenmay  and  the  Burnetts  of  Monboddo. 
Sir  Thomas  had  another  brother,  Kobert,  a  lawyer,  and  of  great 
eminence  at  the  Bar,  who  stuck  by  the  Boyal  cause,  was  an  exile 
under  Cromwell,  and  made  a  Judge  of  the  Court  of  Searion  by 
Charles.  The  youngest  son  of  this  judge  was  Bishop  Gilbert 
Burnet,  perhaps  the  most  celebrated  of  the  whole  family.  Burnett 
is  described  by  Wodrow  as  "  the  learned  and  moderate  Bishop  of 
Sarum,  one  of  the  great  eyesores  of  the  Highfliers  and  Tories  in 
England,  and  a  very  great  ornament  to  his  native  country."  He 
seems  in  respect  of  chamcter  to  have  inherited  from  his  father 
nothing  but  an  attachment  to  Episcopacy,  for  in  politics  he  was  a 
liberal  and  moderate  man,  and  came,  as  we  know,  to  be  most 
thoroughly  hated  by  James  II.  and  his  party.  It  is  singular  that, 
although  he  committed  the  almost  unpardonable  sin  of  becoming  a 
prelatist  and  even  a  prelate,  men  such  as  Wodrow  should  sound  his 
praises.  But,  in  truth,  his  valuable  services  in  the  cause  of  the  Ee- 
volution  gained  him  favour  even  with  extreme  fanatics ;  and  while 
the  saintly  Leighton  is  dismissed  with  a  sneer,  the  moi*e  worldly- 
minded  Burnet  is  held  up  to  admiration. 

The  family  of  Monboddo,  as  has  been  already  said,  is  descended 
from  James  Burnett  of  Craigmyle,  who  acquired  considerable 
estates  by  marriage.  The  first  Lsurd  of  Monboddo  was  this  gentle- 
man's third  son.  He  married  a  sister  of  Irvine  of  Monboddo,  and 
afterwards  acquired  from  his  brother-in-law  the  family  estate. 
James,  his  grandson,  married  to  one  of  the  Forbeses  of  Craigievar, 
was  the  father  of  the  subject  of  this  memoir,  who  was  bom  at  Mon- 
boddo house,  Kincardineshire,  in  1714 

Burnett  had  no  lack  of  University  education.  After  getting 
out  of  the  hands  of  his  tutor,  he  was  sent  to  Marischal  College, 
Aberdeen.  Here  we  are  told  he  "  was  remarkable  for  his  proficiency 
in  ancient  literature,  particularly  the  Aristotelian  philosophy." 
Being  intended  for  the  legal  profession,  his  mind  had  however  to  be 
directed  to  the  study  of  the  civil  law,  which  in  those  days  was  not 
considered  to  receive  proper  attention  in  this  country.  Accordingly 
he  was  despatched  to  Groningen,  in  Holland,  where  he  resided  for 
three  years.  An  advocate  must  always  end  his  University  career 
in  Edinburgh,  and  therefore,  after  having  obtained  a  sufl[icient 
knowledge  of  the  Pandects,  we  next  find  him  in  that  city.  It  is 
said  that  he  arrived  here  upon  the  day  of  the  Porteous  riot,  and  that 
his  first  slumbers  were  disturbed  by  the  rioters  passing  his  house. 
It  is  also  said  that  he  actually  witnessed  the  tragedy.  Burnett 
was  called  to  the  bar  in  1737,  and  soon  obtained  considerable  prac- 
tice. He  was  counsel  for  Archibald  Douglas,  the  defender  in  the 
great  Douglas  cause.  In  this  capacity  he  paid  several  visits  to 
France,  where  the  facts  which  formed  the  subject  of  dispute  had 
taken  place.     In  1760,  he  married  a  Miss  Farquharson,  a  lady 
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of  great  beauty,  by  whom  be  bad  a  family  of  one  son  and  two 
daughters.  He  was  appointed  Sheriff  of  Kincardineshire  in  1764, 
and  in  1767  he  was  raised  to  the  bench  as  successor  to  Lord 
Milton.  He  then  took  the  title  which  he  derived  from  his  patri- 
monial estate. 

It  is  as  Lord  Monboddo  that  Burnett  is  known  to  the  world. 
The  leisure  of  the  bench  afforded  him  time  for  his  literary  work, 
for  his  annual  journeys  to  London,  for  much  social  intercourse  and 
famous  classic^  suppersi  He  has  obtained  a  wonderful  reputation 
for  eccentricities  even  at  a  time  when  every  man  of  note  (judges, 
professors,  and  so  forth)  seemed  to  do  what  was  right  in  his  own 
eyes,  and  walk  in  paths  of  his  own  choosing. 

But  Monboddo  wandered  more  out  of  the  beaten  path  than  most 
men.  He  did  not  hold  ordinary  opinions,  and  very  ordinary  acts 
were  performed  by  him  in  an  extraordinary  way — he  did  not  sit  on 
the  bench,  nor  entertain  his  friends  at  supper,  nor  journey  to 
London  in  the  same  way  as  his  brethren  did.  Instead  of  taking  his 
place  among  the  "auld  fifteen,"  he  sat  at  the  clerk's  table.  That  he 
did  so  seems  a  fact,  although  the  reasons  given  for  this  proceeding 
differ.  Cockbum  says  that  some  offence  had  made  him  resolve 
never  to  sit  on  the  same  bench  with  President  Dundas,  and  that 
his  vow  was  kept  even  after  Dundas  was  gone.  Others  attribute  it 
to  his  deafness,  which  rendered  his  seat  on  the  bench  inconvenient 
It  is  also  said  that  the  first  occasion  on  which  he  took  up  this  more 
humble  position  was  when  he  gave  judgment  in  the  Douglas  cause 
—decided  in  the  Court  of  Session  immediately  after  he  was  made  a 
Judge.  He  had  been,  as  we  have  said,  counsel  in  this  case,  and 
felt  some  delicacy  in  delivering  his  opinion  from  the  bench. 

The  suppers — ^"excellent  suppers,"  as  Cockbum  calls  them — 
which  he  was  in  the  habit  of  giving  weekly  were  got  up  in  imita- 
tion of  the  ancients.  Following  their  example,  he  anointed  him- 
self with  oil,  took  air-baths,  looked  but  coldly  upon  modem  gar- 
ments, longing  for  the  freedom  which  in  classical  ages  the  human 
fonn  had  enjoyed,  and  eschewing — ^when  he  travelled — carriages, 
as  being  characteristic  of  modem  degeneracy. 

It  is  perhaps  to  be  regretted  that  Monboddo's  memory  should  be 
kept  alive  only  by  tradition  of  his  odd  manners  and  opinions.  "It  is 
more  common,"  as  has  been  remarked,  "to  hear  anecdotes  about  his 
maintaiuing  that  men  once  had  tails,  and  similar  follies,  than  about 
his  agreeable  conversation  and  imdoubted  learning." 

His  opinions  are  contained  in  his  works,  and  may  be  found  there 
by  the  curious.  Of  his  strange  doings  not  a  few  traditions  have 
come  down  to  us.  London,  as  weU  as  Edinburgh  circles,  could  tell 
of  his  eccentricities.  In  the  literary  society  of  the  metropolis,  he 
V3S  wont  to  take  a  place,  and  give  out  anew  the  metaphysical 
theories  of  which  Edinburgh  had  grown  weary.  He  was  favourably 
received  at  Windsor,  where  doubtless  he  found  a  patient  and  lieliev- 
ing  listener  in  the  King.    At  the  house  of  the  Garricks  he  is  said 
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to  have  met  with  and  proposed  to  Miss  Hannah  More.  Afterwards, 
talking  to  Mrs.  Garrick  about  the  refusal  with  which  she  had  met 
his  offer  of  heart  and  hand,  he  remarked,  "It  is  a  pity,  for  I  should 
like  to  have  taught  that  nice  girl  Greek."  The  following  London 
anecdote  found  its  way  into  the  newspapers  of  the  time.  In  May, 
1785  he  was  present  as  one  of  the  audience  in  the  King's  Bench. 
A  false  rumour  that  the  roof  was  falling  had  soon  the  effect  of  clear- 
ing the  Court — judges,  barristers,  attorneys,  clerks  and  lawyers 
fled  in  undisguised  confusion.  The  deaf  old  Scotchman  sat  still, 
unmoved,  ignorant  of  the  cause  of  this  exodus.  Upon  being  asked 
afterwards  why  he  had  not  joined  the  others,  he  quietly  remarked 
that  he  thought  it  was  an  annual  ceremony,  with  which,  as  an  alien 
to  the  laws  of  England,  he  had  nothing  to  do. 

As  he  objected  to  be  dragged  at  the  tail  of  a  horse,  he  always 
performed  his  journeys  upon  its  back.  While  making  his  last  return 
journey  fix)m  London,  he  was  seized  with  severe  ilhiess,  and  per- 
suaded by  a  friend  to  take  a  carriage  for  remainder  of  that  stage ; 
but  by  the  time  he  entered  Edinburgh  h^had  returned  to  his  usual 
mode  of  travelling. 

'^  Classical  learning,  good  conversation,  excellent  suppers,  and 
ingenious  though  unsound  metaphysics,  were  the  peculiarities  of 
Monboddo.  •  .  .  All  who  knew  him  in  Edinburgh  concur  in 
describing  his  house  as  one  of  the  most  pleasant  in  the  place."  So 
says  Cockbum,  who  remembers  Monboddo  as  one  of  the  legal  giants 
just  removed  from  the  Bench  by  the  hand  of  death  at  the  time 
when  he  himself  had  commenced  his  professional  career.  Learned 
talk  and  good  suppers  were  not,  however,  the  only  attractions  at  13 
John  Street,  Ganongate.  Miss  Burnett  was  the  great  Edinburgh 
beauty  of  her  day,  in  whose  honour  toasts  were  given  and  sonnets 
mada  It  is  of  her  that  Bums  (a  frequent  guest  of  Monboddo's) 
speaks  in  his  address  to  Edinburgh — 

"  Fair  Bumet  strikes  the  adoring  eye.*' 

Alas !  it  fell  to  the  same  poet  to  write  her  elegy.  Monboddo  was 
indeed  unfortunate  in  his  domestic  affairs.  Early  left  a  widower, 
he  also  lost  by  death  his  only  son,  and  this  beautiful  daughter  at 
at  the  age  of  twenty-five.  Bums*  lines  are  very  characteristic  of 
the  period,  but  not  of  the  poet.  life  is  described  as  having  never 
exulted  in  so  rich  a  prize,  and  "  envious  death "  as  never  having 
so  triumphed  in  a  blow.  Groves,  streamlets,  and  woodland  choirs 
have  ceased  to  charm,  and  so  forth. 

To  the  conversational  powers  of  Burnett  Johnson  pays  an  elegant 
tribute  in  his  journal  "  Early  in  the  afternoon,"  he  says,  "  Mr. 
Boswell  observed  that  we  were  at  no  great  distance  from  the  house 
of  Lord  Monboddo.  The  magnetism  of  his  conversation  easily  drew 
us  out  of  our  way,  and  the  entertainment  which  we  received  would 
have  been  a  sufficient  recompense  for  a  much  greater  deviation." 

At  the  suppers  which  he  got  up  in  imitation  of  the  ancients^  his 
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tisual  guests  were  Drs.  Black,  Hutton  and  Hope,  so  well  known  in 
the  Edinburgh  society  of  that  period,  and  William  SmelUe,  the 
printer,  a  literary  character,  who  has  written  the  lives  of  several 
Edinburgh  celebrities,  and  it  seems  from  what  his  son  tells  us,  had 
intended  to  write  that  of  Monboddo  himself  It  is  much  to  be 
regretted  that  this  intention  was  never  carried  out,  as  from  what 
we  know  of  Monboddo's  writings  his  conversations  must  have  been 
very  interesting.  This  gentleman  had  admirable  opportunities  of 
playing  the  part  of  a  BoswelL  All  that  we  learn  is,  that  at  these 
Slippers,  and  in  society  generally,  Monboddo  was  fond  of  insisting 
upon  and  defending  his  peculiar  theories,  which  he  did  with  much 
skill  His  sayings  not  having  come  down  to  us,  we  must  be  con- 
tented with  what  he  has  written.  His  good  constitution,  or,  as  he 
would  more  probably  have  tqld  us,  a  strict  adherence  to  the  laws  of 
nature  and  the  customs  of  tne  ancients,  carried  him  to  a  good  old 
age.  He  died  on  the  27th'of  May,  1799,  at  the  age  of  eighty-five. 
Three  days  later  there  dieJ  another  eminent  member  of  the  Scottish 
Bench,  Justice-Clerk  Brdmeld,  still  remembered  for  his  great  talents 
as  well  as  for  less  enviable  qualities. 

Monboddo  was  a  good  and  successful  lawyer,  an  independent,  and, 
though  occasionally  eccentric,  a  useful  judge.  But  his  mind  does  not 
seem  to  have  been  given  chiefly  or  in  the  first  place  to  law.  He  is  said 
to  have  refused  a  seat  in  the  Justiciary  Court  through  a  fear  that  the 
additional  labour  would  interfere  with  his  beloved  literary  work. 
Writing  of  his  taste  for  the  study  of  Greek  philosophy,  he  describes 
it  as  one  "  which,  though  never  quite  extinguished,  had  been  lost 
for  some  time  amid  the  hurry  of  law  business."  But  with  what 
greed  did  he  return  to  the  pursuits  of  his  college  days,  when  the 
leisure  of  the  bench  permitted  him.  Though  so  fond  of  writing,  he 
has  done  nothing  to  enrich  professional  literature,  and  he  has  not 
even  made  use  of  law,  after  the  manner  of  Kames,  as  a  means  of 
introducing  his  own  philosophical  theories.  The  antiquities  which 
attracted  him  were  far  older  than  Scottish  history  could  supply,  the 
Kegiam  Majestatem  must  have  been  in  his  eyes  but  a'  modem  pro- 
duction at  the  best.  He  has,  however,  done  his  duty  as  a  reporter, 
as  the  coUection  of  decisions  contained  in  the  last  volume  of  Brown's 
^Supplement  will  testify.  For  a  specimen  of  his  judicial  talents  the 
reader  may  take  his  advising  in  the  Douglas  case. 

But  Monboddo  has  won  for  himself  a  name  as  an  author,  although 
not  in  the  field  of  legal  literature.  Leaving  the  Institutes  of  our 
law  to  be  dealt  with  by  Erskine  and  Wallace,  its  antiquities  to  be 
criticised  by  Haiies,  and  its  philosophy  to  be  developed  by  Kames, 
he  devoted  himself  to  the  grand  and  ambitious  study  of  mankind. 
The  energy  and  enthusiasm  which  he  displays  in  the  pursuit  of  his 
favourite  investigations  should  secure  for  him  our  respect,  even 
although  we  may  be  of  opinion  that  his  talents  were  misdirected. 
He  is  the  author  of  two  great  works — great  at  least  in  point  of 
size, — The  Origin  and  Progress  of  Language^  and  Ancient  Meta- 
fhyries.    Each  treatise  consists  of  six  volumes — not  the  small 
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modem  volumes,  but  such  as  our  sturdy  forefathers  were  wont  to 
handle.  To  have  filled  even  with  the  wildest  nonsense  so  many 
pages  would  have  entailed  hard  work^  and  Lord  Monboddo  did  not 
write  nonsense,  although  he  sometimes  wrote  what  closely  resembled 
it  The  first  volume  of  the  Origin  of  Languages  was  published  in 
1773,  the  sixth  in  1792.  But  while  this  work  was  in  progress  there 
appeared  from  time  to  time  volumes  of  the  Ancient  Metaphysics, 
the  publication  of  which  also  extended  over  a  number  of  years. 
The  two  books  should  be  studied  together,  and  the  learned  author 
evidently  expected  the  readers  of  the  one  to  know  something  of  the 
other.  Both  have  the  same  object,  viz.,  to  throw  light  upon  the 
histor}*-  of  mankind.  In  these  works  Monboddo  has  advanced  views 
which  have  at  all  events  secured  for  him  a  certain  kind  of  fama 
Many  have  heard  of  him  who  know  nothing  of  the  Court  of  Session, 
and  to  whom  the  title  of  "  Senator"  is  meaningless.  He  might 
have  been  twice  as  learned  and  persevering  an  author,  and  yet  have 
sunk,  along  with  a  whole  host  of  last  century  writers,  into  hopeless 
obscurity.  But  from  this  fate  his  fantastic  theories  have  saved  him, 
and  although  the  works  themselves  are  forgotten,  a  tradition  of 
their  author  is  preserved. 

Becent  events  in  scientific  circles  have  served  to  revive  this  tra- 
dition. The  neglected  works  have  been  called  to  mind,  and  may 
even  have  been  searched  for  in  libraries.  There  is  a  certain  school 
of  critics  who  imagine  that  they  have  greatly  damaged  any  theory 
which  is  objectionable  to  them  when  they  can  show  that  it  is  not 
so  entirely  original  as  is  supposed.  If  they  can  find  a  trace  or  hint 
of  it,  however  vague,  in  the  literature  of  the  past,  they  come  down 
upon  it  as  if  the  author  of  this  theory  were  the  applicant  for  a 
patent  It  is  pronoimced  to  be  exploded  and  unworthy  of  credit. 
Opponents  of  Darwin  have  thus  availed  themselves  of  Lord  Mon- 
boddo, and  actually  attempted  to  dispose  of  Evolution  by  telling  us 
that  it  was  an  idea  originated  by  an  eccentric  judge,  and  laughed 
over  by  his  contemporaries  a  hundred  years  ago.  But  Monboddo  did 
not  discover  evolution.  He  just  speculated  upon  a  few  of  the  pro- 
blems for  which  this  theory  oflFers  a  solution,  and  our  modem  philo- 
sophers may  derive  useful  hints  from  him,  although  they  may  think 
his  learning  of  little  use,  and  smile  at  his  collection  of  facts.  We 
can  indeed  imagine  with  what  enthusiasm  Monboddo  would  have 
embraced  the  theory  of  Darwin,  although  with  the  materialism  to 
which  it  leads  he  would  have  had  no  sympathy.  His  philosophy 
still  left  a  place  for  the  Deity  and  for  a  revealed  religion,  and  he 
only  kept  at  a  respectful  distance  from  revelation  when  it  clashed 
with  his  theories. 

Let  us  give  some  idea  of  his  main  argument  in  The  Origin  of 
Language,  his  first  work.  The  motto  from  Horace  upon  his  title- 
page  assists  us : 

Mntam  ac  tnrpe  pecos 

Donee  verba,  qnibos  roces  sensnaqne  notarent, 
Kominaque  inyenSre. 
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He  undertakes  to  prove  that  language  is  not  natural  to  man ;  *'  that 
we  do  not  speak  by  nature  without  use  or  instruction,  in  the  same 
manner  as  we  perform  many  functions  of  the  animal  nature."  By 
q)eaking  he  means  not  the  use  of  a  formed  language,  but  of  any 
articulate  sounds  intended  to  express  conceptions  of  the  mind. 
According  to  him  speech  is  entirely  an  acquii^  art,  and  that  not 
prior  to  the  formation  of  societies,  but  subsequent  to  that  formation. 
This  leads  him,  in  the  first  place,  into  a  consideration  of  the  ideas 
expressed  by  language.  Man  does  not  by  nature  form  ideas ;  nature 
does  no  more  than  furnish  the  materials  from  which  either  mediately 
or  immediately  ideas  are  derived  Of  course  if,  as  he  expresses  it^ 
man  is  the  architect  of  his  own  ideas,  it  would  be  absurd  to  main- 
tain that  language — the  object  of  which  is  to  convey  them  to 
others — was  not  an  acquired  art  But  he  derived  his  argument  not 
only  from  the  nature  of  ideas,  but  also  from  the  nature  of  articula- 
tion. Until  he  has  reached  a  stage  in  life  no  man  can  speak ;  and 
solitary  savages  have  been  found  here  and  there  who,  although 
soifering  from  no  impediment,  wero  mute.  Such  a  one  was  the 
wild  boy  Peter,  caught  in  the  woods  of  Hanover  early  in  the  last 
century,  and  who  is  made  use  of  by  Monboddo  as  an  illustration  of 
several  of  his  theories.  In  1782  he  made,  we  may  mention  here,  a 
pilgrimage  to  England  to  see  Peter,  then  an  old  man ;  he  found  him 
quite  tame,  and  although  he  had  never  acquired  the  art  of  speaking, 
he  had  so  far  conformed  to  the  customs  of  the  country  as  to  drink 
beer  and  spirita  But  our  author  brings  forward  not  only  isolated 
savages,  but  a  whole  people  speechless,  or  at  least  struggling  with 
the  difBculties  of  articulation.  This,  he  says,  is  the  case  of  the 
ourangoutans,  who  are  like  men  in  appearance,  live  in  society,  use 
weapons,  make  huts ;  and  yet,  *'  though  they  have  made  some  pro- 
gress in  the  arts  of  life,  they  have  not  come  the  length  of  language ; 
and  accordingly  none  of  them  that  have  been  brought  to  Europe 
could  speak,  and  what  seems  strange,  never  learned  to  speak."  In 
his  later  work,  the  Ancient  Metaphysics,  he  tells  us  of  one  ourang- 
outan  who  served  on  board  a  Jamaica  ship  as  a  sailor,  and  of  another 
who  had  such  a  sense  of  honour  that  he  could  not  bear  to  be  exposed 
as  a  show.  He  also  informs  us  that  his  observations  upon  this  sub- 
ject excited  much  attention  amongst  the  members  of  the  Boyal 
Society,  who  intended  to  send  out  a  man  to  Africa  for  the  express 
purpose  of  making  inquiries.  But  he  adds,  "  it  seems  the  Society 
at  present  are  otherwise  employed."  Further,  he  maintains  that  it 
is  not  easy  to  acquiro  the  mechanical  part  of  speaking.  Sounds 
peculiar  to  another  language  aro  with  difKculty  if  ever  acquired  by 
us.  Those  who  are  deaf  can  only  learn  with  the  greatest  labour 
to  use  their  organs  of  pronunciation.  Naturally  tiiey  break  out 
into  inarticulate  cries,  just  as  he  supposes  men  in  a  primitive  con- 
dition did. 

But,  having  made  so  much  of  these  difficulties,  he  is  met  with  the 
objection  that  language  was  beyond  man's  powers  to  acquire,  and 
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must  at  first  have  been  bestowed  as  a  gift  upon  him.  This  view  of 
the  question  does  not  meet  with  his  approval  It  affords  too  easy 
a  solution  of  the  problem  with  which  he  is  dealing.  He  is,  as  we 
have  indicated,  a  reverent  man,  and  feels  quite  respectful  towards 
the  account  given  in  the  Scriptures  of  the  origin  of  the  race ;  but 
then  he  says  it  does  not  belong  to  him,  "as  a  philosopher  or  gram- 
marian, to  inquire  whether  such  account  is  to  be  understood  alle- 
gorically,  according  to  the  opinion  of  some  divines ;  or  literally,  and 
as  an  historical  fact."  Not  understanding  the  original  language  of 
those  books,  he  thinks  himself  but  ill  qualified  to  judge.  Besides, 
if  the  story  be  in  a  literal  sense  true,  the  gift  of  speech  may  have 
been  lost,  and  it  is  his  duty  to  show  how  it  was  restored.  Having 
made  this  explanation,  he  returns  to  his  beloved  apes  and  speech- 
less savages,  and  pursues  with  a  good  conscience  his  speculations. 
It  was,  in  his  opinion,  society — the  political  state — ^which  gave  rise 
to  language.  The  solitary  savage  might  get  the  length  of  forming 
ideas ;  but  as  he  could  have  no  occasion  for  them,  he  would  never 
invent  expressions  for  such  ideas.  Man,  he  thinks — ^as  did  Aristotle 
before  him — stakes  up  a  middle  place  between  those  two  great 
divisions  of  animals,  the  solitary  and  the  gregarious.  "  He  is  social 
and  he  is  not  social."  He  carefully  guards  against  Hobbes'  theory, 
that  men  in  a  natural  state  are  at  war  with  each  other.  Hobbes 
derived  his  ideas  from  the  corrupted,  deteriorated  specimens  which 
civilization  has  produced.  A  natuiul  savage,  such  as  Monboddo 
delighted  to  picture,  neither  felt  aversion  for  nor  inclination  towards 
society.  A  number  of  strange  stories  of  savage  life,  taken  from  the 
narratives  of  both  ancient  and  modem  travellers,  are  here  given,  the 
author  placing  implicit  belief  in  the  veracity  of  his  authorities. 
Amongst  others  there  is  one  of  a  race  of  men  with  tails  like  cats, 
seen  by  a  Swedish  voyager  in  1647.  They  inhabited  an  island  in 
the  Gulf  of  Bengal,  possessed  canoes,  and  were  sufficiently  alive  to 
commercial  interests.  But  all  these  savage  races  had  no  political 
life,  and  were  destitute  of  language.  They  might  herd  together  like 
cattle,  even  engage  in  a  common  business,  but  they  were  without 
rule  or  government.  In  the  next  stage  we  find  them  compelled  to 
submit  to  some  government,  but  that  only  when  under  the  influ- 
ence of  fear — submitting  to  a  rule  in  time  of  war  which  they 
abandoned  upon  the  return  of  peace.  In  a  more  advanced  state  of 
things,  a  permanent  rule  is  established,  and  men  are  united  by  the 
social  bonds.  Civil  society  is  not  of  nature,  but  has  its  origin  in 
the  necessities  of  human  life.  When  established,  arts  follow  as  a 
matter  of  course,  and  amongst  them  language.  He  is  here  met  by 
the  objection  that  there  could  be  no  society  without  language.  But 
if  there  is  some  other  method  of  communication  possible,  then  lan- 
guage is  not  necessary  to  the  formation  of  society.  Men  can  com- 
municate by  means  of  imitative  cries,  expressions  and  gestures,  and 
by  these  means  he  supposes  men  to  have  communicated  for  ages 
before  the  difficult  art  of  language  was  practised.    Some  tribes, 
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such  as  the  ouTangoutans,  have  still  to  content  themselves  with  snch 
expressions  of  their  ideas,  and  to  struggle  on  as  best  they  can  with- 
out a  language.  Another  objection  which  he  boldly  encounters  is, 
that  the  law  of  nature  supposes  men  to  have  been  originally  rational 
and  political  To  say  so  is,  in  his  opinion,  to  beg  the  question,  and 
shows  an  ignorance  of  what  really  is  the  law  of  nature,  that  law  quod 
natura  omnia  animalia  docuU.  With  the  delight  of  a  Scotch  lawyer 
he  flies  to  his  Corpus  juris.  What  in  modem  times  is  called  the  law 
of  nature  is  not  the/w»  natures  of  that  great  work,  but  the  jus  gen- 
tiunu  The  true  law  of  nature  is  instinct.  It  was  the  only  law 
which  governed  men  at  first;  afterwards  came  a  law  of  nations 
where  there  were  nations,  an^  then  men  recognised  a  God,  rever- 
enced their  parents,  acknowledged  each  other's  rights,  and  so  forth. 

Men,  he  supposes,  continued  for  long  ages  without  speech.  So 
artificial  a  thing  is  speech,  and  so  ingenious,  that  it  could  not  easily 
or  at  once  be  discovei^ed.  Even  painting  may  have  been  used 
as  a  means  of  conmiunication  before  speech.  He  thinks  it  possible 
that  the  first  language  among  men  may  have  been  music,  ideas 
being  communicated  by  a  variety  of  tones.  He  starts  man,  how- 
ever, at  the  first  with  the  power  of  making  inarticulate  cries,  such 
as  other  animals  possess,  and  upon  these  cries  he  is  himself  inclined 
to  found  language.  From  them  a  language  was  gradually  formed ; 
in  the  early  stages  vowels  being  used,  consonants  coming  into  use 
afterwards.  The  first  words  were  probably  long,  like  most  natural 
cries  of  animals,  and  were  shortened  as  the  art  became  more  perfect. 
His  observations  upon  these  points  are  illustrated  by  references  to 
SQch  savage  vocabiUaries  as  he  had  access  to.  He  is  unwilling  to 
beUeve  that  language  as  an  art  was  developed  in  one  country  and 
communicated  to  others  in  course  of  ages.  At  the  same  time  he  is 
averse  to  the  idea  that  each  petty  tribe  could  make  this  great  dis- 
covery for  itself.  "  So  difficult  an  art  as  language  has  not  been  the 
invention  of  very  many  nations."  Once  invented,  it  ran  no  danger 
of  being  lost,  and  was  propagated  with  facility.  His  own  opinion 
points  to  Egypt  for  the  origin  of  those  languages  with  which  we 
are  most  acquainted.  Many  facts,  he  thinks,  support  this  opinion. 
We  have  the  acknowledged  antiquity  of  the  Egyptians,  compared 
with  whom  the  Greeks  were  **  as  children  and  of  yesterday" — their 
learning,  which  we  can  trace  back  to  so  very  distant  a  date,  and 
the  influence  which,  by  means  of  colonies  and  conquests,  they  exer- 
cised on  surrounding  nations.  In  them  we  find  a  people  whose 
ideas  at  last  found  expression,  and  to  whose  ingenuity  we  are  much 
indebted. 

Having  stated  his  theory  of  the  origin  of  language,  our  author 
proceeds,  in  the  five  remaining  volumes  of  his  work,  to  trace  its  pro- 
gress. In  doing  so  he  may  exhibit  more  wisdom,  but  he  is  less 
original  and  interesting.  There  is  first  an  elaborate  analysis  of 
language,  dealing  with  all  the  mysteries  of  syntax  and  of  composi- 
tion«    He  next  treats  of  the  excellences  and  defects  of  different  Ian- 
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guages,  both  ancient  and  modem.  We  have  then  an  inquiry  into 
various  literatures ;  and  the  last  volume  is  devoted  to  the  subject  of 
rhetoric.  All  through  it  is  interesting  to  observe  the  warm  enthu- 
siasm which  he  exhibits  for  the  language  of  ancient  Greece.  It  is 
the  most  philosophical,  its  alphabet  the  most  perfect — in  short, 
every  beauty  which  a  language  can  possess  is  to  be  found  in  it  All 
hope  for  the  future  lies  in  the  revival  of  Greek  literature.  The  pas- 
sion which,  as  a  youth,  he  had  disjilayed  at  Aberdeen,  had  lost 
none  of  its  force  towards  the  end  of  his  long  and  arduous  profes- 
sional career. 

It  was  only  to  be  looked  for  that  a  work  such  as  this,  containing 
novel  theories  boldly  expressed,  should  call  forth  hostile  criticism. 
In  the  preface  to  the  third  volume  he  says  that  he  has  begun  to  be 
sensible  that  his  work  is  not  of  a  fashionable  or  popular  kind. 
He  expects  that  his  account  of  human  nature  in  its  infantine  state 
will  give  great  oflfence,  and  his  attempt  to  revive  the  old  philo- 
sophy of  Plato  and  Aristotle  "will  much  displease  those  who 
think  we  have  arrived  to  the  summit  of  philosophy  and  science  of 
every  kind."  This  learned  age  will  not  relish  the  idea  of  going  to 
school  again,  ahd  returning  to  masters  whose  fame  is  exploded. 
Human  vanity  has  been  attacked  in  one  volume,  national  vanity 
in  another.  In  a  word,  he  cannot  expect  to  find  his  book 
appreciated  in  an  age  when  the  nomenclature  of  plants  and  facts 
of  natural  history  occupy  the  attention  of  the  learned,  and  "  the 
foppery  of  modem  languages  and  foreign  wit"  are  reckoned  the 
chief  accomplishments.  He  has  lifted  up  his  testimony  however, 
he  has  left  his  memorial  behind  him,  a  memorial  by  which  it  may 
be  known  that  trae  taste  and  knowledge  were  not  wholly  lost. 
His  averment  is — and  with  this  he  closes  his  preface — "  that  there 
is  no  example  of  any  man  who  truly  understood  the  ancient  learn- 
ing and  did  not  prefer  it  to  every  other."  Thus  speaks  this  sturdy 
old  champion  of  a  past  age,  whom  all  the  classic  poetry  and  prose, 
the  exclusively  classical  teaching,  the  strictly  classical  architecture 
of  the  eighteenth  century,  failed  to  satisfy.  It  is  well  for  his  own 
peace  of  mind  that  he  did  not  live  to  make  the  acquaintance  of 
revised  codes  and  technical  education. 

The  theory  given  by  Monboddo  of  the  origin  of  language  is  one 
which  is  still  strongly  maintained  by  such  modem  writers  as  reject 
the  idea  of  a  divine  gift  of  speech.  It  has  been  called  by  Max- 
Miiller  the  "  bow  wow  "  theory,  because  it  starts'man  with  a  mere 
animal  cry  like  that  of  a  dog,  from  which  language  has  been 
developed.  The  most  recent  work  on  this  subject  seems  to  be  that 
of  Professor  Key,  a  criticism  of  which  will  be  found  in  the  West^ 
minster  Beview  for  October  of  last  year.  The  opinions  maintained 
by  that  periodical  are  very  similar  to  those  of  Monboddo.  But 
more  modem  authorities  have  eclipsed  the  old  Judge. 

The  ground  gone  over  by  Lord  Monboddo  in  his  "Ancient 
Metaphysics"  is  very  considerable,  and  this  in  spite  of  the  fact 
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that  he  goes  over  a  great  deal  of  it  more  than  once.  Amongst  other 
subjects  the  history  of  man,  which  to  a  limited  extent  is  taken  up 
in  the  '*  Origin  of  Language/'  is  treated  in  a  more  systematic 
manner.  This  gives  the  author  scope  for  advancing  many  pet 
theories  and  views  regarding  the  original  state  of  the  human  race. 
Here  he  begins  with  an  ansdysis  of  man's  system,  making  a  three- 
fold division  of  that  system,  viz.,  the  veget^able,  the  animal,  and  the 
IntellectuaL  After  passing  through  the  vegetable  stage  man  is 
found  elevated  to  that  of  animal  life,  but  still  destitute  of  intellect, 
which  is  developed  afterwards  by  slow  degrees.  In  the  natural 
or  savage  state  intellect  was  dormant,  man  was  a  mere  animal 
**  without  clothes,  houses,  the  use  of  fire,  or  even  speech.  The 
general  custom  was  to  go  naked  even  in  cold  climates.  In  this 
state  of  nature  there  was  as  little  necessity  for  the  protection  of 
houses  as  of  clothes.  As  for  the  use  of  fire,  the  memory  of  its  in- 
troduction is  stiU  retained  in  the  fable  of  Prometheus,  and  amongst 
such  a  race  as  the  ourangoutans  it  has  not  even  yet  been  intro- 
duced. Man  is  naturally  not  a  biped  but  a  quadruped.  The 
upright  posture  which  he  now  enjoys  is  the  result  of  habit. 
Children  go  upon  all-fours,  and  would  continue  to  do  so  were  it  not 
for  imitation  and  instruction.  But  to  walk  upright  was  so  obvious 
an  advantage  that  it  was  amongst  the  first  habits  acquired  by 
man.  Even  the  backward  ourangoutan,  fireless  and  speechless, 
knows  the  use  of  his  legs.  But  although  we  have  gained  in  learn- 
ing to  walk  upright,  Monboddo  is  by  no  means  so  sure  of  the 
advantages  derived  from  houses,  clothes,  and  the  use  of  fire.  He 
has  a  thorough  sympathy  with  vagrants.  It  is  only  reasonable  to 
find  one's  happiness  in  the  open  air  and  to  shun  the  confinement  of 
a  house.  ^  Nothing  is  more  unnatural  to  man  than  the  life  of  a  bug, 
that  is  a  life  of  closeness  and  warmth."  It  is  therefore  foolish  and 
cruel  to  force  savages  abroad  or  beggars  at  home  to  conform  to 
civilized  customs.  Talking  of  clothes  he  says, — "  The  next  remove 
from  the  air  on  which  Virgil  says  we  feed  was  a  greater  remove 
still,  and  such  as  cannot  be  justified  by  the  example  of  any  brute, 
I  mean  the  invention  of  clothes,  by  which  we  carry  about  with  us 
a  house  very  much  closer  than  any  other  house."  To  obviate  the 
"  mischiefs  of  clothing  we  must  wear  as  few  as  possible,  enjoy  a 
state  of  nudity  as  much  as  possible,  and  make  a  point  of  frequently 
bathing.  As  regards  this  last  piece  of  advice  public  opinion  has 
come  round  to  that  of  the  author,  but  doubtless  in  1784  it  seemed 
strange  enough.  As  for  fire,  it  diminishes  the  natural  heat  of  the 
body,  checks  digestion  and  perspiration,  and  debilitates  the  whole 
system.  "  Not  being  a  good  thing  in  itself,  we  cannot  suppose  that 
nature  would  prompt  any  animal  to  the  use  of  it." 

He  makes,  of  course,  a  great  point  of  the  age  attained  by  man  in 
early  times,  according  to  the  testimony  of  both  sacred  and  profane 
writers.  In  the  gigantic  size  of  primaeval  man  he  is  an  implicit 
believer.     From  tixe  "  man  of  nature,"  as  he  calls  the  ourangoutan, 
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we  may  still  gain  some  idea  of  the  original  size.  The  testimony 
of  both  ancient  and  modem  travellers  establish  the  existence  of 
tall  races  of  savages.  Modem  pigmies  could  never  have  erected 
such  a  work  as  Stonehenge,  and  in  the  existence  of  that  and 
similar  ancient  monuments  we  have  another  proof  of  this  fact. 
General  luxury — imprudent  food — ^the  use  of  intoxicating  liquor — 
in  addition  to  the  evik  of  houses  and  clothes,  have  resulted  in  a 
general  deterioration  of  the  race.  Not  only  in  physical  strength  and 
in  size  is  the  savage  superior  to  the  civilized  man,  he  has  also  the 
advantage  in  natural  strength  and  firmness  of  mind  and  in 
sagacity. 

The  most  curious  chapter  in  the  whole  book  is  that  which  deals 
with  the  several  varieties  of  the  human  species.  First  there  are 
the  men  with  tails,  although  he  knows  many  will  decline  to  believe 
in  them,  "  because  they  think  the  addition  of  a  tail  to  the  human 
form  would  be  a  disgrace  to  human  nature."  Then  there  is  a  race 
somewhere  in  India  who  are  bom  with  one  leg  much  bigger  than 
the  other.  Of  this  variety,  not  countenanced  by  any  classical 
writer,  Monboddo  is  doubtful.  But  he  is  disposed  to  believe,  upon 
the  authority  of  an  Esquimaux  girl,  that  there  is  a  whole  race  of 
one-legged  men.  For  the  existence  of  a  people  whose  eyes  were 
in  the  breast,  being  destitute  of  heads,  he  quotes  a  Bishop  and 
Church  Father.  But  in  his  own  opinion  the  most  extraordinary 
variety  is  to  be  found  in  the  mermaids.  He  has  a  large  collection 
of  testimonies,  some  curious  enough,  to  support  his  belief  in  their 
existence.  That  they  were  to  be  found  as  late  as  the  year  1720  he 
thinks  pi;pved.  The  non-existence  in  his  own  day  of  the  other 
varieties  mentioned  is  no  proof  that  they  never  existed.  There 
may  be  extinct  races  of  men  as  well  as  of  animals.  ''  Man  is  the 
most  various  animal  which  God  has  made,  so  far  at  least  as  we 
know."  But  although  believing  in  these  varieties  and  in  the 
progress  of  man  from  a  condition  closely  resembling  that  of  the 
brute,  he  has  not  hit,  it  will  be  seen,  upon  the  more  modem  theory 
of  evolution.  Man  has  all  along  been  a  distinct  animal — ^the  ape 
may  be  a  variety  of  the  race,  but  he  is  not  the  link  between  us 
and  some  less  perfect  form  of  animal  life. 

The  whole  subject  of  the  origin  of  language  is  treated  of  in  this 
work.  To  Egypt  we  are  not  only  indebted  for  its  invention,  but  also 
for  many  of  the  arts  and  sciences  which  distinguish  civilized  from 
savage  life.  Whence  had  Egypt  all  this  knowledge  ?  Here  a  super- 
natuitil  element  is  introduced.  In  those  gods  who,  according  to  the 
ancient  Egyptian  traditions,  were  their  kings,  he  thinks  he  sees  a  race 
of  beings  superior  to  men ;  he  is  convinced  "  that  all  the  arts  and 
sciences  invented  in  Egypt  derive  their  origin  from  those  daemon 
kings."  He  now  caUs  in  the  aid  of  Scripture,  and  sees  in  the  story 
of  the  sons  of  God  a  confirmation  of  his  theory  of  daemons.  But 
here  we  must  close  our  imperfect  account  of  this  curious  work.  If 
Monboddo  gave  offence  to  some,  there  were  others  who  saw  in  his 
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\KX>kB  nothing  but  what  was  admirable.  Some  wrote  to  supply 
him  with  facts  bearing  out  his  theories,  others  to  express  their 
sympathy  and  approval  In  one  letter  preserved  at  Monboddo,  the 
writer  describes  him  as  the  great  honour  of  the  Scotch  Courts  of 
Judicature — ^the  great  ornament  of  the  Scottish  nation — the  ex- 
cellent— ^the  aU-accomphshed.  A  certain  Marquis  Valady  writes 
to  say  that  he  has  given  up  his  ordinary  walks  that  he  might  read 
his  Lordship's  works,  and  speaks  of  them  in  almost  a  tone  of 
adoration 

As  an  author,  Monboddo's  great  fault  lay  in  a  disposition  to 
extreme  and  unreasonable  advocacy  of  his  own  views.  This  of 
course  led  him  to  talk  unfairly  of  those  who  differed  from  him. 
Having  espoused  the  cause  of  the  ancient  as  against  the  modem 
world,  he  could  see  no  fault  in  the  former,  no  merit  in  the  latter. 
Writing  to  Mr.  Harris,  a  great  friend,  who,  in  his  opinion,  had  by 
his  work  "  Hermes  "  taught  philosophy  to  speak  English,  he  says — 
"  The  language  which  Mr.  Locke  has  put  into  her  mouth  is  mere 
stammering,  and  is  in  my  opinion  as  contemptible  as  the  matter 
which  he  has  made  her  utter.  Mr.  Hobbes  I  am  not  so  well 
acquainted  with,  but  as  he  is  of  the  same  heresy,  that  is,  one  of 
those  who  pretend  to  philosophise  without  the  assistance  of  the 
ancients,  I  suppose  he  has  succeeded  as  ilL"  Johnson  was  right 
when,  talking  of  Monboddo,  he  said,  "  What  strange  narrowness  of 
mind  is  that,  to  think  the  things  we  have  not  known  are  better 
than  the  things  which  we  have  known"  Then  one  cannot  help 
seeing  that  he  goes  out  of  his  way  to  introduce  a  paradox,  and 
loves  to  startle  his  readers  by  doing  so.  Some  passages  in  his 
works  resemble  the  clever  satire  of  Swift,  and  it  is  difficult  to 
beheve  that  the  author  is  not  in  a  humorous  mood,  just  experiment- 
ing upon  the  credulity  of  his  readers.  Monboddo  has  gained  a 
certain  reputation  by  his  paradoxes;  yet  the  real  learning  and 
fiohd  material  which  his  works  contain  may  have  suffered.  But, 
as  we  have  already  said,  he  has  not  been  consigned  to  oblivion,  and 
that  is  always  something.  W.  G.  S.  M. 
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Abticle  Second, — Court  of  Session. 

Since  this  Statutory  Censorship  of  the  administration  of  justice  in 
Scotland  has  come  into  operation,  we  have  readily  given  space  to 
critical  reviews  of  these  annual  expositions.  We  have  done  this  be- 
cause such  statistics  are  eminently  useful,  if  not  indispensable,  to 
the  jurist  They  form  the  Juridical  Barometer,  showing  the  various 
states  of  the  judicial  atmosphere,  and  detecting  any  unsteady  or 
unwonted  changes  in  its  equilibrium,  so  that  any  great  deflection 
may  attract  the  attention  of  the  public  and  the  legislature,  and  so 
discover  at  once  the  cause  and  most  probable  remedy.    We  have 
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freely  criticised  these  annual  compilations,  and  are  glad  to  discover 
that  our  animadversions  have  not  been  wholly  without  fruit  Our 
main  complaint,  however,  still  in  some  degree  remains.  There  is 
an  overstraining  for  figures,  which,  when  obtained  at  great  expense 
and  trouble,  unremunerat^d  to  the  chief  labourers,  the  question  re- 
mains, Cui  bono  t  One  half  of  the  figures  bearing  on  the  salient 
movements  of  the  judicial  machine  might  satisfy  every  possible 
need,  and  gratify  the  most  ardent  and  morbid  curiosity. 

In  our  November  number  for  1872  (p.  573)  we  dealt  with  the 
Statistics  of  the  Court  of  Session  for  1871.  In  the  number  for 
February  last  (p.  66)  we  did  the  same  for  the  Statistics  of  1872. 
Now  we  resume  our  task  for  1873,  having  before  us  the  large 
and  forbidding  blue  book,  being  the  Sixth  Eeport,  dated  18th  July 
1874.  The  firat  portion,  treating  of  the  departments  of  police  and 
prisons,  we  analysed  in  our  number  for  October  last  (p.  516). 

The  first  table  which  presents  itself  under  the  department  of  the 
Supreme  Court  is  the  "  Comparative  Table  of  the  business  of  the 
Outer  House  for  three  years  "  (p.  68).  We  extract  the  following 
results,  referring  those  who  desire  to  carry  the  retrospect  further  to 
our  previous  articles,  where  they  will  find  the  results  given  of 
former  years.    The  present  table  gives  first 

Number  of  causes  within  the  jeais  •  1871.      1872.      1873. 

•  

1.  In  dependence  at  commencement  689      629      546 

2.  Causes  initiated  within  the  years  947    1254    1321 
To  this  table  there  is  uniformly  attached 

mysterious  notes — 
First,  of  causes  transferred  from  one  Lord 

Ordinary  to  another  .  .  18        ...        17 

Second,  deduct  causes  transferred  from  one 

Lord  Ordinary  to  another  .  .  109      133         80 

It  will  thus  be  seen  that  the  transferred  causes  appear  twice,  first 
plibs  as  an  addition  to  the  aggregate,  and  next  minvs  as  a  deduction, 
yet  the  figures  are,  in  these  two  aspects,  strangely  and  greatly 
different.  It  is  not  apparent  how  the  transference  of  a  cause  from 
one  Lord  Ordinary  to  another  by  any  possibility,  whether  added  or 
subtracted,  can  in  any  way  influence  the  "  Net  total  causes  brought 
before  the  Court,"  but  which,  according  to  this  table,  it  is  made 
greatly  to  affect  A  similar  result  is  afterwards  brought  out  (p.  57), 
where  causes  transferred  from  one  Division  of  the  Inner  House  to 
the  other  is  made,  in  like  manner,  to  influence  the  general  result  of 
the  total  number  of  causes  in  the  Inner  House. 

The  next  division  of  this  table  (p.  68)  gives  the  disposal  of  the 
causes,  thus —  1871.     1872.     1873. 

1.  Final  judgments  within  the  year    .        725      829      1091 

2.  Causes  otherwise  taken  out  of  Court        259       275         222 

3.  In  dependence  at  the  end  of  the  year     461      546        482 
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These  figures  evidence  the  tmiform  and  satisfactory  working  of 
the  Court  in  these  years ;  the  remanets  bearing  a  nnifonn  ratio  to 
the  causes  instituted  and  decided  within  the  year. 

We  pass  over  the  third  section,  which  consists  in  stating  the  "  ckar- 
aeUr  (?)  of  causes  ended  by  final  judgment  '*  (meaning,  by  character, 
whether  introduced  by  summons,  petition  or  writ),  as  being  of  no 
practical  avail,  but  which  must  occasion  no  small  trouble  to  the 
collectors  of  these  fanciful  divisions.  The  fourth  section  gives  the 
result  of  final  judgments,  thus : — 

1871.    1872.    1873. 

•        ^_i»        ^.^       •— 

1.  For  pursuer  or  o^&t  promoter  (?) 

2.  For  defender  or  respondent 

3.  Mixed  judgments 

4.  On  procedure  with  closed  records 

5.  On  procedure  not  requiring  such 

The  great  majority  of  judgments  for  the  pursuer  cannot  be  set 
down  as  arising  &om  encouragement  to  the  customers,  but  that  the 
pursuers  are  generally  fortified  by  opinions  of  right.  It  is  supposed, 
however,  that  decrees  in  absence  and  in  default  are  included  in  the 
number  set  down  as  ** final  jvdgiamJtsl'  and  under  procedure  not 
requiring  closed  records.  If  so,  it  might  have  been  well  that  such 
were  separately  stated,  as  these  can  scarcely  be  brought  under  the 
category  of  *' final  jtidgmeTUsr 

The  fifth  division  deals  with  costs  in  cases  ended  by  final 
judgment 

1871.        1872.        1873. 

1.  With  costs  to  pursuer 

2.  Without  costs  to  pursuer 

3.  With  costs  to  defender 

4.  Without  costs  to  defender 
«5.  With  costs  from  common  fund 
6,  Costs  otherwise  disposed  of 

"The  nature  (?)  of  final  judgments"  is  not  at  aU  favourable  to 
jury  trial  in  the  Outer  House. 

1871.        1872.        1873. 

1.  Final  judgments  on  verdicts  of  jury 

2.  „  not  on  such 

3.  Verdicts  for  pursuer 

4.  „        for  defepders 

5.  Mixed  verdicts 

Similar  results  are  found  applicable  to  the  Inner  House  for  1873 
(p.  4),  Whilst  500  final  judgments  were  given,  only  14  were 
on  verdicts,  and  of  these  11  were  for  pursuers  and  3  for  defenders. 

There  follows  a  variety  of  most  microscopic  tables,  the  prepara- 
tion of  which  must  have  cost  an  amount  of  labour,  but  with  little 
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profit  One  table  shows  that  the  patriarch  of  the  depending  causes 
entered  the  portals  of  justice  in  1830.  It  is  gratifying  to  find  that 
so  few  remain  in  vitality  of  the  crop  of  the  last  four  years,  there 
being  under  these  years 

1869.      1870.      1871.       1872. 

only  left,   .  .  .  .         10        20        63        423 

and  29  are  all  that  remain  of  previous  vintages,  including  the  fossi- 
lized vestige  of  1830.  We  observe  a  note  attached  to  a  case  set 
down  as  having  had  its  origin  in  1857,  that  the  Clerk  had  given  an 
erroneous  date  for  its  nativity  in  the  former  year — a  matter  involv- 
ing no  very  serious  consequences  certainly.  There  is  a  section 
showing  the  number  of  "causes  transferred  from  one  Court  to 
another."  In  ignorance  we  had  hitherto  thought  that  the  Lord 
Ordinaries  were  aU  Judges  in  one  and  the  same  Court.  We  are 
next  presented  with  the  division  of  the  cases  amongst  the  mystic 
"  oflBce  marks  of  Court,"  and  their  initiation,  whether  by  "  sum- 
mons, petition,  or  writ."  An  analysis  gives  the  most  minute  pro- 
ducts of  litigation  in  every  possible  phase  of  the  forensic  kaleido- 
scope, but  which,  we  opine,  few  who  are  not  weary  of  life  will 
attempt  to  peruse.  In  like  manner  there  is  a  table  stating  the 
length  of  time  between  closing  records  and  final  judgments,  extend- 
ing from  one  week  to  292  weeks.  There  is  still  kept  the  nowise 
instructive  column  of  the  "  number  of  pleadings  and  other  docu^ 
ments  exclusive  of  productions  given  in  by  parties."  This  tabulates 
no  less  than  1052  of  this  heterogeneous  and  mysterious  mass  of 
"  pleadings  and  other  documents"  given  in  to  the  Lord  Ordinaries. 
On  page  72,  in  evidence  of  the  excess  of  zeal,  there  •will  be  found  a 
table  with  eight  columns,  prepared  to  receive  contributions,  of 
which  three  are  total  blanks,  and  the  remaining  five  only  yield  six 
numerals.  In  like  manner,  on  page  70,  a  table  of  twelve  columns 
can  only  claim  tenants  for  three  of  its  cells.  We  travel  through 
many  such  arid  wastes  until  we  reach  a  refreshing  oasis  in  a  table 
showing  the  results  of  the  judgments  of  the  Lord  Ordinaries  as 
reviewed  by  the  Inner  House.    These  are  given  for  1873  under 

these  heads : — 

Repeated  p    ..  „ 

Adhered  to.     on  different     Reversed.        ^?^?"y 

grounds. 


both. 


Lord  Kinloch,      .         ...  ...  ...  1 

liord  Jerviswoode,          8  ...  4 

Lord  Ormidale,    .29  1         t       7  2 

Lord  Barcaple,     .  1 

Lord  Mure,         .16  1  2  4 

LordGiflford,  .    .        23  4  ^8  1 

Lord  Mackemsie,  •        19  ...  6  3 

LordShand,        .17  2  5  3 
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Within  the  year  two  causes  were  decided  under  section  60  of  the 
Court  of  Session  Act  1868,  none  under  sections  59,  and  none  on  the 
opinions  of  the  whole  Judgea  26  appeals  under  the  Begistration 
Act  were  heard  and  decided  by  the  Judges  appointed  for  that 
department. 

The  work  of  the  two  Divisions  of  the  Inner  House  are  much 
more  succinctly,  and  therefore  satisfactorily,  dealt  with  in  small 
space.  In  the  First  Division  299  judgments  were  given  within  the 
year,  and  216  in  the  Second  Division,  making  in  all  500  final  judg- 
ments. 126  cases  were  withdrawn  from  the  Inner  House  before 
judgment  was  given.  Of  the  500  judgments,  298  were  for  the  pur- 
suer, but  only  121  with  costs,  while  167  were  without  costs,  and  the 
remaining  ten  were  otherwise  dealt  with.  160  judgments  were 
given  for  defender,  128  with  and  27  without  costs,  and  5  otherwise 
disposed  of.  42  were  mixed  judgments.  The  great  discrepancy  in 
awarding  costs  as  between  the  two  parties  is  matter  of  remark. 
The  results  of  appeals  from  the  Lord  Ordinaries  are  reported  to 
stand  for  the  year  1873  thus: — Of  203  judgments  appealed,  112 
were  affirmed,  8  repeated  on  different  grounds,  31  reversed  and  14 
partially  in  both  ways. 

The  statistics  of  the  Court  of  Session  are  closed  (p.  76)  with 
an  empty  scroll  of  Election  Petitions,  with  the  negative  result  of 
neither  Judge  nor  cause ;  of  Cessiones  there  are  only  two,  filling  up  a 
portion  of  a  large  page ;  to  the  Poors  Boll  only  4  were  admitted 
during  the  year  1873.  It  would  be  of  some  value  to  know  how 
many  applicants  for  the  green  table  had  been  rejected  as  having 
DO  probabUis  causou 

We  have  thus  again  endeavoured  to  filterize  this  huge  mass  of 
figures,  and  extract  the  more  important  points,  with  the  increased 
hope  that,  without  any  diminution  of  their  vsJue,  but  entirely  in 
the  opposite  direction,  the  tables  may  in  future  be  greatly  reduced 
and  simplified  in  the  future  imder  the  learned  and  able  direction 
of  the  gentleman  to  whom  the  work  has  been  judiciously  intrusted. 

In  a  future  number  we  shall  deal  with  the  Local  Courts. 

H.B. 


THE  FIDUCIARY  EELATIONS  OF  DIRECTOBS. 

Th£  wide  extension  of  the  mercantile  transactions  of  English 
capitalists,  as  well  as  the  variety  of  the  objects  in  which  their 
money  is  invested,  might  be  expected  to  colour  more  or  less  the 
proceedings  of  our  courts  of  law  and  equity.  And  such  is  the  fact. 
A  glance  through  the  Law  Reports  issued  during  any  single  quarter 
of  the  year  will  give  some  indication,  though  slight,  of  the  magni- 
tude and  complexity  of  the  interests  involved  in  such  transactions. 
Some  of  the  profoundest  Judges  who  have  sat  on  the  Bench  have 
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been  engaged  in  the  task  of  building  np  and  moulding  into  a  just 
and  harmonious  whole  the  rules  and  principles  recognised  as  the 
commercial  law  of  this  country.  Of  the  law  thus  introduced  we 
purpose  examining  in  ddtaU  some  few  principles  which  have 
occupied  the  attention  of  our  courts  of  late,  and  have  consequently 
been  more  or  less  topics  of  general  interest.  The  topics  to  which 
we  mean  to  direct  our  remarks  are  incidental  to  a  consideration  of 
the  law  affecting  joint-stock  companies,  yet  we  venture  to  hope 
that  in  their  application  they  will  prove  of  wider  utility.  They 
are: 

I.  The  Fiduciary  Eelations  of  Directors. 
II.  Personal  Liability  of  Directors. 
III.  Law  of  Contributories. 

"  Directors/*  says  Sir  John  KomiUy,  in  The  York  and  North  Mid-- 
land  Railway  Company  v.  Hudson  (16  Beav.  485),  ''are  persons 
selected  to  manage  the  affairs  of  the  company  for  the  benefit  of  the 
shareholders.  It  is  an  ofiBce  of  trust,  which  if  they  undertake  it  is 
their  duty  to  perform  fully  and  entirely."  This  case,  which  was 
decided  in  1853,  is  quoted  as  containing  a  fair  summary  of  the 
duties  of  a  director.  A  railway  company  was  formed  in  1836,  with 
the  defendant  as  chairman.  In  this  position  he  exercised  an  un- 
controlled authority  in  managing  the  affairs  of  the  company,  with- 
out interference  on  the  part  of  the  other  directors.  In  1845  the 
company  took  steps  to  extend  the  operation  of  their  railway,  and 
to  that  end  required  an  additional  capital  of  one  million  and  a 
quarter.  The  undisposed-of  residue  of  shares,  12,050  in  number, 
were  carried  in  the  share  register  book  to  the  name  of  the  defendant, 
but  no  sanction  was  given  by  the  directors  to  a  disposal  of  those 
shares.  The  defendant,  however,  sold  more  than  5000  of  the  shares 
thus  entered  at  premiums  of  from  £10  to  £18  per  share.  It  should 
be  stated  that  a  resolution  had  been  passed  at  a  general  meeting  of 
the  railway  company,  placing  the  12,050  shares  at  the  disposal  of 
the  directors.  The  company's  bill  sought  relief  with  respect  to 
those  shares  exceeding  5000  in  number.  Storey's  Agency  (7th  edit 
p.  249)  states  it  as  a  general  rule  that  wherever  a  person  is  either 
actually  or  constructively  an  agent  for  some  one  else,  all  profits  and 
advantages  made  by  him  in  the  business  beyond  his  ordinary  com- 
pensation are  made  for  the  benefit  of  the  principal  This  rule  has 
every  reason  for  its  support,  and  the  same  may  be  said  of  the  fol- 
lowing observations  of  the  Master  of  the  Bolls  in  the  present  case : 
"  A  resolution  by  shareholders  that  shares  or  any  other  species  of 
property  shall  be  at  the  disposal  of  directors,  i&  a  resolution  that  it 
shall  be  at  the  disposal  of  trustees ;  in  other  words,  that  the  persons 
intrusted  with  that  property  shall  dispose  of  it,  within  the  scope  of 
the  functions  delegated  to  them,  in  the  manner  best  suited  to  benefit 
their  cestui  que  trust'*  This  enunciation  of  a  principle  of  equity 
makes  the  result  of  the  bill  evident.    The  defendant  was  declared 
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to  be  a  trustee,  and  bound  to  account  to  the  plaintiffs  for  all  profits 
derived  from  the  sale  and  disposal  of  the  shares.  Once  establish 
the  relation  of  trustee  and  cestui  qtte  trust  and  the  result  is  obvious. 
The  rules  of  the  civil  law  were  equally  strict  with  respect  to  one  in 
the  position  of  a  trustee.  TtUor  rem  pupUli  emere  non  potest. 
Idenvgrue  porrigendttm  est  ad  similia,  id  est,  ad  curatores  procuratores, 
et  qm  negotia  aliena  gerunt.  The  above  principles,  acted  upon  in 
the  case  of  The  York  and  North  Midland  Bailway  Company  v.  Hvd- 
son,  are  firmly  established  in  the  Court  of  Chancery.  "  I  would 
noV'  said  Lord  Hatherley  (L  Eep.  6,  Ch.  570),  "  be  supposed  for 
one  moment  to  throw  out  a  word  that  could  tend  to  lead  any 
trustee  into  the  notion  that  he  may  deal  with  the  persons  for  whom 
he  is  trustee,  or  for  whom  he  is  a  trustee  with  others,  in  any 
manner  which  will  give  him  a  benefit  or  put  money  into  his  own 
pocket"  Doubtless  our  readers  need  not  be  reminded  of  the  81st 
section  of  the  24  &  25  Vict.  c.  96,  which  makes  any  fraudulent 
appropriation  of  the  property  of  the  company  a  misdemeanor. 

With  the  above  decision  in  view,  now  let  us  turn  to  a  more 
recent  case,  viz.,  that  of  The  Liquidators  of  the  Imperial  Mercantile 
Credit  Association  (appa)  v.  Coleman  and  Knight  (resps.)  (L  Eep. 
6  H.  of  L.  189 ;  29  L.  T.  Eep.  N.  S.  1),  which  was  an  appeal  against 
a  decision  of  Vice-Chancellor  Hatherley,  who  had  reversed  a  pre- 
vious decision  of  Vice-Chancellor  MaUns.  The  respondents  were 
stockbrokers  in  partnership.  In  1864  the  London,  Chatham,  and 
Dover  Bailway  Company  was  desirous  of  raising  money  on  deben- 
tures and  shares,  and  Peto  and  Co.,  who  had  an  interest  in  the 
affair,  communicated  with  the  respondents  on  the  subject  Cole- 
man wrote  to  Peto,  "  If  the  following  arrangement  m^et  with  your 
approval  we  should  like  to  proceed  at  once  with  the  affair.  I  can 
arrange  to  place  the  whole  of  the  B  shares  and  the  debentures  for 
a  commission  of  5  per  cent,  in  cash  and  5  per  cent,  in  A  shares,  to 
be  paid  as  and  when  the  deposits  are  paid  into  the  company's 
bankers."  Peto  replied  to  express  his  firm's  consent  to  the  above. 
In  the  same  year  was  incorporated  a  company  called  The  Imperial 
Finance  Company  (Limited).  Coleman  was  a  director.  It  was 
agreed  that  this  company  should  unite  with  another  called  The 
Mercantile  Credit  Association  (limited).  Coleman  became  a 
director  of  the  united  company,  but  he  was  not  one  of  the  first 
committee.  A  proposal  was  now  made  to  the  committee  by  Knight 
and  Coleman  suggesting  that  the  company  should  undertake  to 
"  place  "  the  debentures  above  referred  to  at  a  commission  of  one- 
and-a-half  per  cent.  No  mention  was  made  of  the  previous  arrange- 
ment with  Peto  and  Co.  The  proposal  was  adopted.  The  question 
for  the  decision  of  the  court  was  whether  Coleman  was  liable  to 
account  to  the  association  for  the  difference  between  the  two 
amounts  of  commission  so  far  as  concerned  the  debentures  which 
had  been  actually  placed  by  the  association.  One  of  the  articles 
of  association  provided  that  a  director  should  vacate  his  office  (1) 


20  THE  FIDUCIARY  RELATIONS  OF  DIBEGTOKS. 

If  he  held  any  other  place  of  profit  under  the  company ;  (2)  if  he 
became  bankrupt  or  insolvent;  (3)  if  he  was  concerned  in  the 
profits  of  any  contract  with  the  company  without  declaring  his 
interest  at  the  meeting  of  directors.  The  above  question  was 
answered  in  the  affirmative.  Coleman  did  not  declare  his  interest. 
This  was  most  material,  for,  as  Lord  Cairns  observed,  the  conduct 
of  the  shareholders  might  have  been  very  different  had  they  known 
the  real  nature  of  the  transactions.  In  this  case  it  is  recognized  as 
a  "  firmly  and  well-established  principle "  that  a  person  holding  a 
fiduciary  position  with  reference  to  a  company  cannot  obtain  for 
himself  a  benefit  derived  from  the  money  of  the  company.  The 
law  being  so  laid  down,  probably  no  attempt  would  be  again  made 
to  exonerate  directors  from  the  liability  of  trustees.  To  do  so 
would  be  labour  thrown  away.  The  attempt  would  rather  be  made, 
as  in  this  case,  to  prove  that  the  rule  did  not  apply  because  the 
person  was  not  director,  as  alleged.  Before  we  leave  the  subject, 
it  may  be  useful  to  run  briefly  over  some  few  cases  which  beaj  upon 
the  topic  discussed.  That  of  The  Great  Luxernhourg  BaUway  CoTn- 
party  v.  Sir  William  Magnay  (25  Beav.  586)  came  before  the 
Master  of  the  Eolls  in  1858.  Magnay  was  the  chairman  of  the 
board  of  directors.  In  1853  the  company  furnished  him  with  a 
sum  of  money  to  enable  him  to  purchase  the  "  concession "  of 
another  line.  He  purchased  it,  but,  as  it  afterwards  appeared,  he 
was  himself  the  owner.  The  Master  of  the  EoUs  recognised  the 
fiduciary  character  of  the  director,  and  was  prevented  from  giving 
relief  only  by  the  fact  that  the  plaintiffs  had  rendered  it  impossible. 
An  earlier  case  is  that  of  Benson  v.  Heathom  (1  Y.  &  C.  Ch.  326), 
decided  by  Vice-Chancellor  Bruce  in  1842.  The  plain tiflfs  in  this 
case  had  combined  with  others  in  forming  a  company  for  the  pur- 
pose of  carrying  goods  and  passengers  along  the  coast  of  Brazil  and 
elsewhere,  and  fbr  the  building,  purchase,  and  hiring  of  steam 
vessels.  The  defendant,  one  of  the  fir^t  directors,  purchased  a 
vessel  for  £1340,  and  afterwards  sold  it  to  the  company,  as  from  a 
stranger  for  £1500.  He  charged  the  company,  in  addition,  a  com- 
mission at  £1  per  cent.  The  bill  was  filed  to  obtain  relief  against 
this  and  other  acts.  "  I  apprehend,"  says  his  Honour,  "  that  with- 
out any  special  provision  for  the  purpose,  it  was  by  law  an  implied 
and  inherent  term  in  the  engagement  that  they  [the  directors]  should 
not  take  any  other  profit  to  themselves  of  that  trust  or  employment, 
and  should  not  acquire  to  themselves  while  they  remained  directors, 
an  interest  adverse  to  their  duty.'*  We  now  come  to  the  important 
case  of  The  Aberdeen  Bailway  Company  (apps.)  v.  Blachie  Brothers 
(resps.)  (1  Macq.  Sc.  Ap.  461;.  Messrs.  Blackie,  ironfounders,  in 
Aberdeen,  brought  an  action  against  the  railway  company  for  per- 
formance of  a  contract  to  purchase  and  accept  some  iron  chairs  from 
Messrs.  Blackie.  The  defence  relied  on  was  that  at  the  time  of 
making  the  contract,  Mr.  Thomas  Blackie,  the  managing  partner  of 
the  Ironfounder's  Company,  was  a  director  of  the  railway  company. 
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and  therefore  incapacitated  from  dealing  in  that  character  with  his 
own  firm.  The  Court  of  Session  held  that  the  Companies*  Clauses 
Consolidation  Act  (8  Vict.  c.  17.  ss.  88,  89),  did  not  make  the  con- 
tract void,  although  it  deprived  the  contractor  of  his  office.  The 
decision  was  accordingly  given  in  favour  of  Blackie.  The  railway 
company  now  appealed  It  was  contended  for  the  respondents  that 
the  contract  was  not  null ;  that,  in  fact,  the  question  now  before 
the  House  of  Lords  had  already  been  solved  by  the  Court  of  Common 
Pleas  in  Foster  v.  The  Oxford,  Worcester,  and  Wolverhampton  Railway 
Company  (13  C.  B.  Eep.  210),  and  that  the  appellants  were  con- 
cluded by  acquiescence.  For  the  appellants,  the  Solicitor-General 
(Sir  R  Bethell),  contended  that  Blackie  was  a  trustee,  that  the 
general  law  applicable  to  all  fiduciary  relations  prevented  him  from 
making  a  valid  contaact  in  the  business  of  the  company  for  his  own 
benefit ;  a  rule  determined  in  1795  in  The  York  Buildings  Company 
V.  Mackenzie  (8  Bro.  Par.  Cas.  42),  that  these  views  are  supported 
by  dicta  of  Lord  Eldon ;  that  the  construction  of  the  statute  as  made 
by  the  court  below  sets  a  premium  on  the  commission  of  a  breach 
of  trust,  and  facilitates  a  violation  of  duty,  and,  finally,  that  no 
acquiescence  could  give  validity  to  such  a  contract ;  as  to  the  case 
of  Foster,  on  which  reliance  is  placed,  the  court  was  constrained  to 
act  as  it  did  owing  to  its  incompetency  to  take  fiduciary  principles 
into  consideration.  In  delivering  judgment  the  Lord  Chancellor 
Cranworth  first  considered  the  subject  without  regard  to  the  statute, 
and  proceeded  to  touch  upon  the  position  of  directors  with  regard 
to  the  company.  His  Lordship  recognised  the  fiduciary  nature 
of  the  duties  of  directors  (16  Beav.  485),  and  gave  expression  to  a 
rule  of  universal  application,  to  the  effect  that  persons  entrusted 
with  duties  of  such  a  nature  shall  not  be  permitted  to  enter  into 
engagements  in  which  they  may  have  a  personal  interest  which 
may  possibly  conflict  with  the  interests  of  those  whom  they  are  bound 
to  protect  The  fairness  or  unfairness  of  such  an  engagement  is 
quite  immaterial,  and  this  is  an  inflexible  rule,  acted  upon  by  Lord 
King,  Lord  Hardwicke,  and  Lord  Eldon.  Further,  this  prohibition 
does  not  depend  on  the  subject-matter  of  the  contract, ''  but  on  the 
fiduciary  character  of  the  contracting  party."  Thus,  any  objection 
that  previous  questions  had  arisen,  not  on  mercantile  transactions, 
but  on  agreements  for  purchases  of  land,  and  contracts  of  a  similar 
nature,  was  disposed  of  Having  settled  these  principles,  his  Lord- 
ship held  that  Blackie  contracted  on  behalf  of  those  for  whom  he 
was  acting  with  himself.  Lord  Fullerton  had  previously  expressed 
a  doubt  whether  the  rule  would  apply  where  the  party  is  only  one 
of  a  body  of  directors,  and  not  sole  manager.  The  Lord  Chancellor, 
however,  thought  this  distinction  of  no  moment,  and  maintained 
further,  that  unless  the  respondents  could  show  that  the  Companies' 
Clauses  Act  made  valid  a  contract  which  was  bad  on  general  prin- 
ciples the  case  of  Foster  would  not  serve  them. 
We  have  now  gone  through  some  of  the  more  important  cases 
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bearing  upon  the  fiduciary  character  of  directors;  we  have  attempted 
to  show  how  the  law  has  been  settled  so  as  to  check  any  fraud  or 
fraudulent  use  of  their  position  by  directors ;  and  how,  as  in  the 
case  last  noticed,  the  enUghtened  principles  of  the  civil  law  have 
been  infused  with  beneficial  effect  into  the  system  of  our  mercantile 
law.  Courts  of  equity  cannot  allow  to  persons  in  fiduciary  relations 
the  powers  enjoyed  by  strangers.  A  position  of  trust  is  a  position 
of  power;  it  enables  an  unscrupulous  person  to  do  much  wrong; 
to  others  it  is  a  position  of  trial  and  temptation.  Besides,  breaches 
of  trust  are  hard  to  detect,  and  often  irremediable  in  their  conse- 
quences, hence  the  extreme  jealousy  of  the  Courts  of  Chancery  of 
the  interests  of  the  cestuis  que  trusts.  Our  remarks  may  be  fittingly 
closed  by  some  observations  made  by  Lord  Eldon  upon  the  leading 
case  of  Fox  v.  Mackerdh :  "  Though  you  may  see  in  a  particular 
case  that  the  trustee  has  not  made  advantage,  it  is  utterly  impos- 
sible to  examine,  upon  satisfactory  evidence  in  the  power  of  the 
court  (by  which  I  mean  the  power  of  the  parties)  in  ninety-nine 
cases  out  of  a  hundred,  whether  he  has  made  advantage  or  not. 
Suppose  a  trustee  buys  an  estate,  and  by  the  knowledge  so  acquired 
in  that  character  discovers  a  valuable  coal  mine  under  it,  and  lock- 
ing that  up  in  his  own  breast,  enters  into  a  contract  with  the  cestui 
que  trust;  if  he  chooses  to  deny  it,  how  can  the  court  try  that 
against  that  denial?  The  probability  is,  that  a  trustee  who  has 
once  conceived  such  a  purpose  will  never  disclose  it,  and  the  cestui 
que  trust  will  be  effectually  defrauded:"  {Ex  parte  Lcucey^  6  Ves. 
627.)— i^w  Times. 


THE  REMANENT  JUEISDICTION  OF  THE  COURT 
OF  CHANCERY  IN  ENGLAND. 

Although  the  English  Judicature  Act  of  1873  was  in  itself  a  great 
step  towards  the  ultimate  fusion  of  law  and  equity,  whether  regarded 
aa  systems  of  administering  justice  or  as  systems  of  justice  to  be 
a4ministered,  it  will  not  have  the  immediate  effect  of  reconciling 
legal  principles  which  were  matured  in  mutual  antagonism,  and 
which  to  a  great  extent  will  continue  to  be  administered  by 
separate  tribunals.  It  is  no  doubt  true,  for  instance,  that  the  main 
features  of  difference  between  the  practice  and  pleadings  of  the  Law 
and  Equity  Courts  respectively  have  been  removed  by  the  Act. 
Thus,  in  an  action  for  damages  in  the  Queen's  Bench  division,  the 
Judge  will  have  as  laige  a  power  of  permitting  discovery  by  both 
parties  through  interrogatories,  or  of  ordering  the  production  of 
documents,  as  can  be  exercised  on  the  Chancery  side  of  the  court ; 
and  not  only  is  he  specially  directed  to  take  notice  of  all  equitable 
interests  and  give  effect  to  all  equitable  defences,  but  whatever  tlie 
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Bubject-matter  of  the  action  may  be,  the  writ  of  snmmous  (as  pro- 
vided by  the  rules  of  procedure  scheduled  to  the  Act)  may  be 
endorsed  with  a  statement  of  the  nature  of  the  claim  made,  or  of 
the  relief  or  remedy  required  in  the  action.    The  Common  Law 
Judge  may  even  grant  injunctions  and  appoint  receivers,  he  may 
amend  the  pleadings  and  join  new  parties,  so  that  all  the  incon- 
venience and  practical  injustice  of  the  old  and  inelastic  forms  of 
writ  (which  had  been  previously  mitigated  by  measures  of  compro- 
mise) may  now  be  said  to  be  for  ever  impossible.     On  the  other 
hand,  the  pernicious  and  ridiculous  system  of  taking  evidence 
wholly,  and  in  large  quantities,  by  means  of  affidavit  (a  system  not 
redeemed  by  the  possibility  of  cross-examination  before  the  official 
examiner),    is    entirely  destroyed    by  the  vigorous    36th    Bule 
scheduled  to  the  Act,  which  provides  that  in  the  absence ''  of  any 
agreement  between  the  parties,  and  subject  to  any  rules  of  court 
applicable  to  any  particular  class  of  cases,"  the  witnesses  at  the 
trial  of  any  cause  or  any  assessment  of  damages  shall  be  examined 
viva  voce  and  in  open  court     This  was  an  indispensable  reform, 
and  has  removed  the  greatest  blot  from  Chancery  practice    Only 
those  who  have  had  some  experience  of  the  process  can  understand 
how  costs  were  multiplied,  litigation  delayed,  perjury  and  rash 
swearing  encouraged,  and  the  whole  issues  involved  in  a  cloud  of 
contradictions  by  this  system  of  affidavits.    The  worthlessness  of 
the  statements  themselves,  generally  made  without  cross-examina- 
tion, led  naturally  to  their  being  increased  in  number  in  order  that 
the  judge  might  be  impressed  by  the  bulk  of  evidence  adduced.    A 
great  Chancery  suit  thus  became  a  contest  of  purses,  and  the  judge 
was  asked  to  decide  upon  these  unsifted  and  often  unintelligible 
depositions  without  seeing  a  single  witness  in  the  cause.    Students 
of  Bentham  will  remember    how  unsparingly  he  attacked  the 
continental  sjrstem  of  Juffes  infomuiteurs,  which  then  obtained  in  the 
Admiralty  and  Ecclesiastical  Courts  of  England,  and  which  he 
entirely  attributes  to  the  love  of  ease  and  dignity  of  the  bench. 
The  Chancery  system  was  rather  worse,  because  viva  voce  examina- 
tion was  the  rule,  not  the  exception,  before  the  Juge  InforTnateur, 
It  used  to  be  said  of  Equity  attorneys  that  they  kept  an  informing 
and  a  believing  clerk ;  the  first  repeated  the  necessary  affidavits  to 
the  second,  who  then  wrote  down  that  "he  was  informed  and 
believed/'  &c.  &c.    Affidavits  are  indeed  still  retained  for  evidence 
upon    interlocutory  applications,  where    chiefly  formal   matters 
require  proof,  and  of  particular  facts  which  the  Judge  may  admit  to 
proof  in  that  way,  but  even  in  these  cases  they  are  to  be  rigidly 
confined  to  matters  within  the  deponent's  knowledge,  and  the  cost 
of  an  affidavit  containing  hearsay,  quotation  or  inference  falls  upon 
the  party  filing  the  same.    Even  in  these  cases  it  is  proposed  to 
reserve  a  right  to  have  particular  witnesses  cross-examined  before 
the  court     The  simple  form  of  summons  which  is  to  be  provided 
by  the  rules,  and  the  power  of  the  Chancery  judge  to  order  an 
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issue,  will  put  a  severe  but  wholesome  check  on  the  extravagant 
luxuriance  which  still  disfigures  much  of  Equity  pleading.^  While, 
however,  this  exchange  of  advantages  in  procedure  has  taken  place, 
and  the  appeal  jurisdiction  in  both  Equity  and  Common  Law  has 
been  vested  in  the  same  court,  it  will  have  been  observed  that  the 
Chancery  division  of  the  High  Court  retains  a  very  large  proportion 
of  the  business  previously  belonging  to  itself.  This  consists  of  (1) 
matters  appropriated  to  the  Court  of  Chancery  by  Act  of  Parlia- 
ment ;  (2)  the  administration  of  the  estates  of  deceased  persons ; 
(3)  the  dissolution  of  partnerships  and  the  taking  of  partnership 
accounts ;  (4)  the  redemption  or  foreclosure  of  mortgages ;  (5)  the 
raising  of  portions  or  other  charges  on  land;  (6)  the  sale  and 
distribution  of  the  proceeds  of  property  subject  to  any  lien  or 
charge ;  (7)  the  execution  of  trusts  charitable  or  private ;  (8)  the 
rectification  or  setting  aside  or  cancellation  of  deeds,  or  other 
written  instruments;  (9)  the  specific  performance  of  contracts 
between  vendors  and  purchasers  of  real  estates,  including  contracts 
for  leases;  (10)  the  partition  or  (?)  sale  of  real  estates;  (11)  the 
wardship  of  infants  and  the  care  of  their  estates.  In  the  same  way 
the  divisions  of  the  Queen's  Bench,  Common  Pleas,  and  Exchequer, 
retain  the  business  of  which,  as  separate  courts,  they  had  exclusive 
cognizance,  the  Bankruptcy  Court  being  thrown  into  the  Exchequer 
division,  and  the  Admiralty  Court,  and  that  singular  tribunal  over 
which  Sir  James  Hannen  presides  with  such  efficiency,  being 
thrown  into  a  separate  division.  1.  It  is  obvious,  that  so  far  as  the 
great  equitable  doctrines  applicable  to  the  law  of  trusts,  specific 
performance,  etc.,  have  been  constructed  in  opposition  to  or  in 
evasion  of  the  common  law,  they  will  continue  to  be  administered, 
and  to  be  further  elaborated  in  the  Chancery  division,  without 
coming  more  closely  than  heretofore  under  the  influence  of  the 
common  law.  It  becomes  therefore  an  interesting  question  at  the 
present  time,  whether  the  privative  jurisdiction  vested  by  the  Act 
in  the  Chancery  division  embraces  all  those  matters  in  which  the 
Court  of  Chancery  did  more  than  correct  the  shortcomings  of  her 
elder  sister,  softening  her  rigour  and  aiding  her  process,  and  in 
which  the  Equity  judges  applied  principles  of  justice  without  regard 
to  the  teaching  of  the  common  law,  because  on  these  matters  the 
common  law  was  silent.  We  shall  consider  separately  the  several 
branches  mentioned  in  the  34th  section.  In  doing  so  we  must 
leave  out  of  consideration  the  innumerable  matters,  some  of  great 

^  Although  draft  roles  nnder  the  Act  have  been  prepared  by  Sir  W.  Harconrt,  they 
are  as  yet  without  authority  or  force.  It  most  of  course  be  remembered  that  under 
17  &  18  Vict.  c.  126,  a  plaintiff  at  common  law  mijght,  *'in  any  action  except 
replevin  and  ejectment,  claim  a  writ  of  mandamus  ordering  the  defenaant  to  fulfil  any 
duty,"  by  the  non-performance  of  which  the  plaintiff  was  prejudiced,  and  in  action 
of  damages  he  might  obtain  an  izgnnction  against  a  repetition  of  the  injurious  act. 
Under  the  same  statute  pleas  and  replications,  which,  if  pleaded  in  £quity,  would 
afford  unconditional  relief,  might  be  given  effect  to  at  common  law.  So  also  by  the 
Chancery  Amendment  Act  1858,  an  Equity  Judge  might  award  damages  and  try 
certain  cases  by  jury. 
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importance,  the  jurisdiction  in  regard  to  which  has  been  vested  in 
the  Court  of  Chancery  by  statute.  Among  these  may  be  mentioned 
the  jurisdiction  in  bankruptcy  which,  after  remaining  in  a  separate 
court  for  about  twenty  years,  was  recovered  by  Chancery  by  the 
Act  10  &  11  Vict.  c.  102;  the  jurisdiction  in  questions  relating 
to  registered  joint-stock  companies,  conferred  by  the  81st  section  of 
the  Companies'  Act  1862;  and  the  jurisdiction  under  19  &  20 
Vict.  c.  120,  for  facilitating  leases  and  sales  of  settled  estates.  In 
the  last  case,  where  a  sale  has  been  decreed,  the  Court  superintends 
the  application  of  the  purchase  price  on  similar  trusts  to  those  on 
which  the  lands  were  held.  Under  the  English  Lands  Clauses 
Consolidation  Act,  all  compensation  money  assessed  under  Eailway, 
Canal,  Dock,  or  Gas  Acts,  for  which  no  receipt  can  be  granted,  is 
paid  into  the  Court  of  Chancery  and  dealt  with  there.  So  also  the 
Trustee  Eelief  Acts  (10  &  11  Vict.  c.  96,  and  12  &  13  Vict.  c.  74) 
authorise  monies  held  on  any  trust  to  be  paid  in  and  to  be  adminis- 
tered by  the  Court  It  is  a  curious  piece  of  history  that  the 
jurisdiction  in  winding-up  limited  companies,  originally  given  under 
the  Winding-Up  Acts  1848-9,  was  from  1857  to  1862  exercised 
by  the  separate  Court  of  Bankruptcy.  2.  The  suit  for  administration 
of  the  estate  of  a  deceased,  testate  or  intestate,  and  whether 
brought  by  a  creditor,  legatee,  administrator,  administrator  de  bonis 
non,  executor  or  devisee,  in  trust,  or  by  the  person  entitled  to 
residue,  came  somewhat  indirectly  into  Chancery.  The  creditor 
was  probably  attracted  by  the  opportunity  of  getting  paid  out  of 
equitable  assets  which  would  not  have  been  available  in  a  court  of 
law.  The  legatee  followed  the  executor  from  the  Ecclesiastical 
Court,  in  which  the  latter  often  suffered  injustice,  that  court  having 
power  only  to  decree  for  pa)rment,  but  not  to  recover  or  wind-up 
the  estate.  The  executor  went  to  Equity  for  protection  against 
decrees  which  might  involve  him  in  personal  liability  beyond  the 
assets  of  the  estate,  and  the  legatee  gradually  acquired  the  right  of 
calling  him  there  in  the  first  instance.  In  these  two  cases,  and  in 
the  case  of  a  suit  for  administration  by  a  person  entitled  to  residue, 
the  Court  of  Chancery  is  entitled  to  have  its  jurisdiction  continued 
chiefly  on  the  ground  that,  as  the  executor  often  denies  assets,  and 
there  is  generally  a  need  of  winding  up,  it  has  a  system  of  rules 
and  ofiScers  at  work,  an  existing  machinery  for  the  realization  of 
assets,  the  calling  in  of  claims,  l£e  payment  of  debts,  expenses,  and 
legacies,  and  the  ascertainment  of  the  net  residue  and  the  parties 
entitled  to  it  According  to  Lord  Hardwicke,  the  Court  of 
Chancery  assumed  the  responsibility  of  stopping  writs  in  the 
Ecclesiastical  Courts,  because  there  was  ek  fiduciary  Telsiionhetween 
the  executor  and  legatee  (Haddan,  p.  6).  As  the  Statute  of 
Limitations  does  not  run  against  beneficiaries  under  a  constituted 
trust,  it  was  obviously  convenient  in  many  cases  to  treat  the 
executor  as  a  trustee.  Again,  real  estate  was  first  made  liable  for 
simple  contract  debts  of  the  deceased  by  a  declaration  in  an  Act 
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of  3  &  4  Will.  IV.,  that  it  should  be  taken  as  equitable  assets, 
and  therefore  the  subject  of  administration.  But  this  system 
of  judicial  accounting  is  extensively  resorted  to  even  when 
there  is  no  real  litigation.  The  trustees  or  executors  wish 
for  speedy  exoneration;  and  in  these  cases  the  Court  acts 
more  in  an  administrative  than  in  a  judicial  capacity.  The 
English  law  relating  to  the  interpretation  of  wills  is  eminently 
reasonable.  It  aims  at  truly  discovering  the  testator's  intention 
from  the  language  of  his  will ;  and  in  those  cases,  where  the  testator 
had  obviously  no  intention  with  regard  to  the  events  which  have 
arisen,  or  has  failed  to  express  it,  it  frankly  admits  the  necessity 
of  supplying  or  constructing  an  intention  for  him:  a  process 
carried  on  according  to  certain  fixed  rules  of  construction,  which 
again  are  based  ultimately  on  an  experience  of  what  is  usually  or 
commonly  provided  by  testators  in  such  events.  3.  The  dissolu- 
tion of  partnerships,  and  the  taking  of  partnership  and  other  accounts, 
form  substantially  another  department  of  the  accounting  business 
of  the  Court.  There  was  originally  at  Common  Law  a  writ  of 
account  for  money  received  at  the  instance  of  one  partner  against 
another,  and  more  lately  an  action  of  covenant  where  partnership 
articles  had  been  entered  into  under  seal  Justice  frequently  re- 
quired, however,  that  a  general  investigation  of  accounts  should 
take  place,  and  this  the  Common  Law  Courts,  even  with  the  help 
of  referees,  arbitrators  and  statutory  auditors,  could  not  satisfactorily 
accomplish.  Besides  affording  the  means  of  arriving  at  a  neutral 
balance-sheet,  and  deciding  all  questions  of  indemnity,  etc.,  between 
the  parties,  the  Chancery  Court  assumed  two  great  powers,  1st,  of 
decreeing  a  dissolution  in  the  case  of  gross  misconduct  or  super- 
vening incapacity,  and  2nd,  of  appointing  a  receiver  with  a  view  to 
dissolution,  although  it  will  not  appoint  a  receiver  to  carry  on  the 
concern  because  disputes  have  occurred.  Equity  will  order  an 
account,  not  only  where  there  is  a  partnership,  but  wherever  there 
are  mutual  accounts  between  the  parties.  This  is  entirely  distinct 
from  the  case  of  set-off,  in  which  Equity  did  not  interfere,  as  has 
sometimes  been  supposed,  except  where  one  of  the  debts,  e.g.  an 
assigned  chose  in  action,  was  one  which  could  not  be  recognised  at 
common  law  at  alL  i^nother  very  important  matter  in  which 
Equity  decrees  an  account  is  on  a  bill  by  a  principal  against  his 
dgent  The  origin  of  this  procedure  no  doubt  lay  in  the  immense 
aifficulty  of  supporting  a  case  at  common  law  by  evidence,  especially 
when  not  only  interested  parties,  but  the  litigants  themselves,  were 
excluded  from  Court.  By  administering  interrogatories  in  Equity, 
however,  the  dumb  plaintiff  or  defendant  could  be  made  to  speak, 
although  his  whole  deposition  had  to  be  read  as  one  admission. 
The  difficulty  of  proving  a  case  must  have  been  especially  great 
where  a  dishonest  agent  concealed  everything  from  his  principal. 
Srd,  Bills  to  foreclose  and  to  redeem  mortgages  naturally  belong  to 
Equity,  as  Equity  created  the  "  equity  of  redemption,"  and  the  satis- 
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faction  of  debts  in  bonds  under  penalty  by  payment  of  principal, 
interest  and  costs.  It  also  created  the  equitable  mortgage  by 
deposit  of  title.  The  powers  of  the  Court  in  sales  of  mortgage 
estates  are  chiefly  exercised  under  the  Statute  15  &  16  Vict  c.  86, 
but  the  large  powers  conferred  on  mortgages  by  Lord  Cranworth's 
Act  23  &  24  Vict.  c.  145,  to  sell  on  six  months'  requisition,  must 
have  to  some  extent  made  proceedings  in  Chancery  unnecessary 
where  no  question  arises  as  to  priority  of  incumbrance,  or  as  to  the 
precise  balances  due  on  the  mortgage  account.  In  bills  to  redeem 
there  is  freqtiently  a  marshalling  of  the  securities  aflfecting  the  estate 
carried  out  under  the  supervision  of  the  Court.  The  absence 
(except  in  two  counties)  of  any  system  of  compulsory  registration, 
either  of  title  or  of  incumbrance,  raises  many  nice  questions  as  to 
the  bona  fides  of,  and  the  notice,  actual  or  constructive,  given  to, 
second  incumbrancers.  Judgment  creditors,  who  are  in  possession 
under  a  writ  of  degit,  can  obtain  authority  to  sell  under  the  pro- 
visions of  27  &  28  Vict.  c.  112.^  With  regard  to  foreclosure  suitB 
it  may  be  observed  that  the  county  courts  possess  an  equitable 
jurisdiction  in  the  case  of  mortgages  not  exceeding  in  value  £500. 
It  would  rather  appear  however  from  the  terms  of  the  34th 
section  of  the  Judicature  Act,  that  appeals  in  such  cases  from 
county  courts  will  not  lie  to  the  Chancery  Division.  Every  one 
knows  that  it  was  in  questions  between  mortgagors  and  mortgagees, 
and  between  creditors  and  debtors  under  bond,  that  Equity  first 
applied  the  rules  of  conscience,  which,  although  they  have  been 
described  as  not  logically  justifiable  from  the  letter  of  contract, 
really  gave  effect  to  what  was  the  substantial  intention  of  parties. 
The  common  law  declared  an  absolute  fee  to  vest  in  the  mortgagee 
whenever  the  day  or  hour  stipulated  for  repayment  had  passed,  or 
in  the  case  of  a  bond,  that  the  penalty  was  due.  Equity  recognis- 
ing that  the  form  of  the  transaction  was  one  not  wholly  selected 
hy  the  parties,  but  in  part  dictated  by  the  laws  in  restraint  of  the 
trade  in  money,  declared  that  not  even  an  express  agreement 
would  bar  the  equity  of  redemption.  4  and  5.  "The  raising 
of  portions  and  other  charges  on  land'*  applies  chiefly  to  the  case 
where  lands  have  been  devised  to  trustees  for  a  term  of  years  to 
pay  certain  portions  to  the  children  of  a  marriage,  reserving  a  life 
interest  to  the  parents,  and  with  remainder  to  an  eldest  son.  In 
no  department,  probably,  has  a  larger  number  of  apparently  con- 
flicting decisions  been  pronounced  by  Equity  Judges.  This  is 
inevitable  from  the  latitude  of  the  rule  laid  down  with  respect  to 
the  time  when  portions  are  to  be  raised,  viz.,  when  the  Court  thinks 
to  be  most  beneficial  to  those  for  whom  the  portions  are  provided. 
"  The  inclination  of  the  Court  of  Chancery  has  been  against  raising 
portions  out  of  reversionary  terms  by  sale  or  mortgage  in  the  life- 
time of  the  parent,  as  leading  to  a  sacrifice  of  the  interests  of  the 
person  in  reversion  or  remainder.  And  modem  settlements  usually 
contain  a  prohibitory  clause  ag-ainst  it "  (Story,  ii.  198).    A  good 
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instance  of  the  audacity  of  Equity  in  ignoring  the  most  sacred  forms 
of  real  property  law  is  to  be  found  in  the  rule,  that  where  copyhold 
lands  had  been  devised  for  payment  of  debts,  and  in  favour  of  a 
wife  and  younger  children,  but  the  will  did  not  contain  the 
necessary  surrender  to  the  uses  of  the  will,  that  a  re-grant  might 
be  made  to  the  devisee  by  the  lord  of  the  manor,  the  Court  of 
Equity  would  interfere  and  supply  the  defect  The  same  course 
would  have  been  taken  if  the  devise  were  for  charitable  purposes 
within  the  most  violent  construction  of  the  Statute  of  Elizabeth. 
Another  common  caae,  probably  intended  by  the  Act  to  fall  under 
4  or  5,  is  where  an  equitable  mortgage  of  realty  is  created  by  the 
mere  deposit  of  title-deeds.  This,  however,  apparently  in  opposi- 
tion to  the  provision  of  the  Statute  of  frauds  requiring  writing  to 
found  action  on  agreements  relating  to  land,  has  long  been  settled 
in  Equity,  even  where  no  verbal  communications  have  passed.  And 
a  legal  mortgagee,  who  has  not  inquired  for  the  titles,  will  be  post- 
poned to  such  an  equitable  mortgagee  (Snell,  267).  But  the  equit- 
able mortgagee  obviously  requires  the  assistance  of  the  Court  to  give 
him  a  title  if  he  requires  to  realise.  The  case  of  lands  charged  by  a 
testator  with  the  payment  of  debt  (which  has  the  effect  of  depriv- 
ing specialty  creditors  of  their  preference)  seems  rather  to  fall  under 
the  head  of  administration  suits,  which  include  a  marshalling  of 
assets  and  of  claims.  Trustees  under  a  ^viU  chaiging  realty  with 
debts,  but  making  no  specific  provision  for  the  payment  of  debts, 
have  now  power  to  sell  under  section  14  of  Lord  St.  Leonard's  Act, 
22  &  23  Vict.  c.  35,  but  they  are  of  course  very  frequently  before 
the  Court  on  other  questions.  Bills  to  foreclose  pledges  of  personal 
property  are  also  occasionally  brought  in  Equity ;  and  to  them  the 
Court  applies  the  doctrine  of  "  teaching"  {i.e.  of  making  securities 
available  for  subsequent  advances),  much  more  freely  than  to  the 
case  of  mortgages  upon  real  estate.  Of  a  similar  nature  is  the  right 
of  a  solicitor,  under  23  &  24  Vict.  c.  127,  to  have  a  lien  in  his  own 
favour  declared  over  an  estate  recovered  in  the  suit  which  has  been 
under  his  management.  6.  The  Lord  Chancellor  still  remains  the 
Boyal  Visitor  of  colleges  and  charitable  foundations.  And  the 
Chancery  Division  will  retain  that  famous  branch  of  jurisdiction  : 
viz.,  charitable  trusts,  in  which  some  of  the  most  eminent  Chan- 
cellors acquired  a  perhaps  not  enviable  celebrity.  The  charitable 
jurisdiction  seems  to  be  undoubtedly  older  than  the  Statute  of 
Elizabeth  relating  to  charitable  uses,  or  than  the  proceeding  at  the 
instance  of  the  Attomey-Greneral  by  information  to  establish  a 
public  charity.  The  uses  recognised  by  the  Court  must  be  analo- 
gous to  those  mentioned  in  the  Statute,  viz.,  relief  of  poor  and  sick, 
education,  public  works,  trade,  redemption  of  prisoners,  relief  from 
pubUc  burdens,  marriage  of  poor  maidens,  etc.  It  is  amusing  to 
observe  that  a  gift  to  found  an  hospital  for  curing  maladies  in 
animals  useful  to  man  has  been  held  to  fall  within  the  Act. 
The  Court  will  not  merely  manage  the  property  for  charitable 
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uses,  if  there  is  a  failure  of  executors,  but  will  supply  specific 
intentions   and  a  particular  scheme  where  the  testator  has  ex- 
pressed only  general  intentions.    There  is  also  the  doctrine  of 
cypres,  or  "thereabouts,"  which  allows  a  general  charitable  in- 
tention to  be  carried  out  in  the  discretion  of  the  Court,  even  when 
the  particular  mode  specified  by  the  testator  has  become  impossible. 
Clearer  instances  than  some  of  these  charity  cases  could  not  be 
found,  in  which  the  Court,  even  where  there  were  next  of  kin 
claiming  the  residue,  has  assumed  the  authority  of  Parliament,  and 
disposed  of  private  property  according  to  its  own  views  of  public 
policy.      In   fact  Sir  W.   Grant   frankly  said   (7  Vesey,  499)  : 
"  WTienever  a  testator  is  disposed  to  be  charitable  in  his  own  way 
and  on  his  own  principles,  we  are  not  to  content  ourselves  with 
disappointing  his  intentions,  if  disapproved  by  us ;  but  we  are  to 
make  him  chaiitable  in  our  way  and  on  our  principles."    Where 
only  a  general  purpose  is  expressed,  the  charitable  scheme  is  fixed 
nominfiJly  by  the  authority  of  the  Sovereign's  sign  manual:   as 
when  a  "  gift  to  the  poor  for  ever "  was  handed  over  to  the  Blue 
Goat  School,  London.     Where  it  is  only  a  failure  of  definite  objects 
of  an  expressed  trust  which  occurs,  the  scheme  is  adjusted  by  the 
Court,  unless  it  is  not  a  contentious  or  difficult  case.     The  simpler 
cases  of  large  pecuniary  value,  and  brought  in  a  friendly  way  for 
extricatiol^,  go  before  the  Charity  Commissioners  appointed  under 
the  Charitable  Trusts  Acts  of  1853,  1855  and   1860;   and  the 
small  cases,  where  the  annual  income  is  below  £50,  go  to  the 
County  Court.     Nearly  every  case  of  misappropriation  of  revenue 
would  still  come  into  Chancery.     Similar  pretensions  to  those  of 
the  Court  of  Chancery  in  the  case  of  public  charities  have  been 
made  by  the  Common  Law  Courts  to  punish  actions,  of  which  they 
morally  disapproved,  by  means  of  the  doctrine  of  conspiracy.    As 
regards  private  trusts,  the  historical  reason  why  the  jurisdiction  in 
such  matters  has  vested  in  the  Equity  Court  is  of  course  that,  when 
the  Statute  of  Uses  was  passed  to  check  the  evasion  of  the  old  Law 
of  Mortmain  by  conveyances  to  private  persons  to  the  use  of 
spiritual  corporations,  the  Court  of  Chancery  declined  to  recognise 
*•  a  use  upon  a  use ; "  that  is  to  say,  it  refused  to  apply  the  statute, 
which  identified  the  legal  with  the  beneficial  estate,  to  the  case  of  a 
conveyance  to  A  to  the  use  of  B  in  trust  for  C.    Accordingly  trust 
estates   became   possible,   and    presented   all  the  advantages  of 
freedom  from  the  restrictions  which  feudal  or  statute  law  imposed 
on  dealing  with  the  legal  fee ;  and  English  conveyances  to  this  day 
nin  "  unto  and  to  th^  use  of  A  in  trust  for  B."     It  is  even  said 
(Blackstone  iL  366)  that  mh  posna  from  Chancery  was  the  only 
method  by  which  a  tenant  in  copyhold  could  enforce  a  surrender 
on  the  lord  of  the  manor,  the  alienee  of  a  copyhold  being  lield  to 
have  only  sljus  fidudarium.     Partly  from  these  historical  circuni- 
Mances,  and  partly  from  the  facilities  which  the  gradually  expand- 
ing procedure  in  Equity  gave  for  taking  accounts  and  eliciting 
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information  otherwise  inaccessible,  and  for  obtaining  injunctions 
and  orders  in  personam,  the  Court  of  Chancery  appropriated  to 
itself   the    whole  of   trust-law,,  even    suits  for  legacies  having 
expressly  been  taken  away  from  the  Court  of  Probate  by  the  Act 
20  &  21  Vict.  cap.  77.    The  majority  of  cases  are  of  course  cases 
of  dispute  between  the  various  parties  interested  in  the  trust,  and 
long  before  the  Trustee  Belief  Acts  were  passed,  trustees  were 
entitled,  where  any  reasonable  doubt  of  fact  or  law  arose,  to  pay 
money  into  Court,  or  at  least  to  bring  the  fund  there  by  a  suit  for 
administration,  subject  to  a  liability  for  costs,  if  the  resort  to  the 
Court  was  oppressive  or  without  sufficient  cause.      Nor  is  this 
power  confined  to  express  tnists,  as   an  insurance  company  has 
been  held  entitled  to  pay  disputed  policy  money  into  Court ;  and  a 
purchaser  would  probably  be  held  a  trustee  for  the  vendor  with 
respect  to  unpaid  purchase-money.     The  case  in  which  the  Court 
intervenes  to  assist  trustees  in  the  mere  management  or  adminis- 
tration of  the  estate  have  been  defined  in  a  number  of  recent  Acts 
of  Parliament.    Thus  under  13  &  14  Vict.  cap.  60,  the  Court  of 
Chancery  may  convey  the  estate  of  infant  trustees,  or  where  a 
trustee  is  out  of  the  jurisdiction,  or  where  it  is  uncertain  whether 
a  trustee  survives  or  which  trustee  did  survive,  or  when  a  trustee 
dies  without  an  heir :  in  all  these  cases  the  trust  estate  may  be 
conveyed  by  the  Court.    These  powers  are  generally  exercised  by 
the  appointment  of  a  person  to  convey.    Under  the  32rd  section  of 
that  Act,  the  enormous  power  is  given  to  the  Court  to  appoint  new 
trustees  "  wliere  U  is  inexpedient,  difficult,  or  impracticahle  to  do  so 
without  the  assistance  of  the  Court ; "  a  power  which  is  expressly 
declared  by  the  Trustee  Act  Extension  Act  of  1852  to  be  exercis- 
able whether  any  trustee  exists  or  not.     It  would  appear  that  this 
power  is  chiefly  valuable  in  connexion  with  the  power  of  vesting 
the  trust  property  by  order  of  the  Court :  for  prior  to  the  Act  the 
Court  could  not  merely  appoint,  but  could  also  discharge  and 
remove  a  trustee,  with  a  view  to  the  proper  execution  of  the 
trusts.     Under  the  30th  section,  again,  of  Lord  St.  Leonard's  Act, 
already  referred  to,  trustees  may  apply  to  the  Coiurt  for  its  opinion, 
advice,  or  direction  on  any  question  respecting  the  management  or 
administration  of  the  trust  estate,  but  not  for  a  decision  on  a 
question  of  title  or  of  the  construction  of  a  deed.     The  powers  of 
sale  and  investment,  and  appointment  of  new  trustees  without 
leave  of  Court,  given  by  the  Act  of  1861,  "  for  the  further  amend- 
ment of  the  Law  of  Property,"  and  by  the  Trustees  and  Mortgagees 
Act  (already  referred  to  as  Lord  Cranworth*s  Act),  no  doubt  diminish 
the  number  of  cases  in  which  trustees  must  make  friendly  applica- 
tions to  the  Court.    Probably  a  more  accurate  division  would  place 
the  administration  of  trust  estates  under  statutory  power,  and  the 
powers  exercised  by  the  Court  under  the  Infant's  Settlement  Act 
(18  &  19  Vict.  cap.  48)  in  the  statutory  jurisdiction  of  the  Court. 
The  benefits  of  judicial  administration  of  trust  property  were  long 
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diminished  by  the  absurd  rule  making  investment  in  £3  per  cent 
bank  annuities  compulsory,  even  where  the  deed  of  trust  gave 
specific  wider  powers.    Perhaps  the  most  interesting  branch  of 
English   trust  law  is  that  relating  to  resulting  and  constructive 
trusts;    the  first  where  from  a  failure  of  object  the  beneficial 
interest  returns  to  the  donor ;  the  second  where  trust  property  gets 
into  the  hands  of  a  third  person,  (not  being  the  child  of  a  sole 
beneficiary),  with  notice  (even  constructive)  of  the  trust,  or  who,  if 
a  volunteer  (t.e.  a  gratuitous  disponee),  has  bona  fide  taken  the  pro- 
perty with  or  without  notice.     Then,  with  regard  to  executory 
trusts  (Haddan,  p.  208),  where  a  testator  has  indicated  a  clear 
intention,  or  where  the  leading  purpose  of  sm  onerous  contract  in 
marriage  articles  is  obvious,  but  technical  directions  have  been 
given  which  will  not  carry  out  that  intention  and  purpose,  the  Court 
enables  the  trustees  to  protect  valuable  interests  by  substituting  a 
sh^ct  settlement  for  the  settlement  actually  directed,  or  inserting 
conditions  of  vesting  or  powers  of  management  which  they  may 
think  necessary.      7.  The  most  common  case  of  rectification  of 
deeds  in  Equity  is  that  of  marriage  settlements,  which  purport  to  be 
in  pursuance  of,  and  yet  substantially  vaiy  from,  the  articles 
entered  into  before  marriage.    This  is  very  easily  accomplished 
without  extrinsic  evidence  where  marriage  has  intervened  between 
the    articles    and    the    blading    settlement      Where,    however, 
marriage  has  followed  on  the  eironeous  contract,  it  requires  a 
strong  case  of  mutual  error  to  upset  the  deed ;  and  in  no  case  is 
this  mercy  extended  to  "  volunteers."    It  is  said  the  maxim  of 
"  igruyrarUia  juris"  does  not  apply  to  cases  of  gross  and  unaccount- 
able ignorance  of  the  elementary  rights  of  succession.     But  it  will 
generally  be  found  that  in  such  cases  a  party  to  the  contract,  or  a 
solicitor,  has  violated  some  duty  of  disclosure ;  and  that  the  victim 
of  error  is  really  not  in  possession  of  the  facts,  or  does  not  know 
into  what  facts  he  should  inquire.    Of  course,  where  a  family  have 
arranged  a  compromise  of  dlfierences,  the  Court  is  disinclined  to 
interfere,  even  ii' facts  have  been  misunderstood  and  rights  unknown. 
It  would  be  impossible  to  do  more  than  indicate  the  numerous  cir- 
cumstances in  which,  on  the  ground  of  actual  or  constructive  fraud, 
the  Court  of  Chancery  has  been  in  the  habit  of  setting  aside  or 
cancelling  documents  at  the  instance  of  the  deceived  party.    These 
grounds  of  reduction,  as  they  would  be  called  in  Scotland,  may  no 
doubt  all  be  pleaded  now  as  equitable  defences  at  law,  but  the 
advantages  of  having  a  fraudulent  contract  cancelled  at  once  before 
action  is  taken  by  the  party  relying  on  it  are  so  obvious,  that  the 
Chancery  Division  will  probably  long  retain  this  branch  of  juris- 
prudence, in  which  indeed  many  of  its  most  precise  and  valuable 
decisions  have  been  pronounced.    The  Court  has  classified  under 
the  head  of  Constructive  Fraud  many  matters  which  with  greater 
propriety  might  have  been  left  to  stand  alone.    Thus  agreements 
contrary  to  public  policy,  or  prohibited  without  inquiry  into  good 
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faith  as  between  persons  in  very  close  fiduciary  relations ;  contracts 
by  sailors  relating  to  wages  or  prize-money ;  and  sales  to  expectant 
heirs  at  extravagant  prices,  or  sales  by  expectant  heirs  of  reversions 
in  real  estate  at  inadequate  prices,  are  much  better  described  apart, 
because  their  unlawfulness  does  not  depend  on  fraud  entering  into 
their  constitution,  however  strong  or  weak  the  presumption  of  fraud 
may  be  in  particular  cases,  but  on  a  positive  prohibition,  grounded 
chiefly  on  an  extensive,  though  far  from  invariable,  experience  of 
actual  fraud  in  similar  cases.     It  is  the  great  bane  of  legal  classi- 
fication to  desert  the  real  facts  which  constitute  or  take  away  a 
right  for  some  fictitious  verbal  unity.      The  practice  is  grossly 
unscientific,  and  cannot  be  recommended  even  as  a  useful  mnemonic. 
8.    The  principle  that  specific  performance  may  be  enforced  of 
erroneous  contracts,  not  involving  personal  skill  in  the  execution, 
where  damages  at  common  law  are  an  insuj£cient  remedy,  is  one 
very  firmly  established,  and  productive  on  the  whole  of  good.     It 
is  confined  chiefly  to  contracts  relating  to  land,  or  where  the  sub- 
ject-matter is  not  of  a  fungible  nature,  but  exists  in  limited  quan- 
tity or  possesses  unique  excellence.     Thus  building  contracts  are 
never  specifically  enforced,  but  sales  of  articles  of  virtu  generally 
are,  and  where  "  it  would  be  impossible  to  assess  damages"  decree 
will  be  given.     (There  is,  of  course,  a  tacit  fallacy  in  this  last  rule, 
because  if  a  common-law  jury  would  assess  damages,  the  feat  may 
be  described  as  wonderful,  but  not  impossible.    There  is  certainly 
no  greater  impossibility  in  assessing  damages  for  the  loss  of  the 
Pusey  Horn,  than  in  assessing  solatitcm  for  the  loss  of  a  child  or  a 
husband.)    As  regards  real  estate,  the  English  text-books  mix  up 
with  this  subject  a  matter  which  is  wholly  distinct,  viz.,  the  ques- 
tion whether  contracts,  not  reduced  to  writing  under  the  Statute  of 
Frauds,  may  not  be  enforced  where  there  has  been  rei  iTUerverUus, 
That  is  a  question  of  the  existence  of  a  contract,  not  of  the  Court's 
discretion  to  enforce  it     Surely  specific  performance  would  never 
be  decreed  where  there  was  not  some  alternative  claim  to  damages 
on  breach.    It  is,  however,  also  a  distinct  ground  for  ordering  spe- 
cific performance,  that  acts  of  part  performance  referable  to  the 
agreement  have  taken  place,  provided  the  Court  would  have  had 
jurisdiction,  if  the  contract  had  been  complete  without  rei  inter- 
ventiis.    In  every  case,  apparently,  where  a  formality,  e,g.,  writing, 
which  is  required  to  make  the  contract  binding,  has  been  omitted 
through  the  misrepresentation  of  one  party,  the  other  party  will  be 
entitled  to  specific  performance.  The  English  decisions  do  not  very 
clearly  state  the  difference  between  the  elements  of  fraud,  accident, 
and  mistake,  which  will  go  to  the  setting  aside  of  a  contract,  and 
the  pleas,  similar  in  nature,  by  which  a  defendant  may  successfully 
resist  specific  performance.     One  would  suppose  that  the  right  to 
vary  a  written  contract  by  parole  evidence  (which  in  certain  cir- 
cumstances is  conferred  upon  the  defendant  in  a  suit  for  specific 
performance)  had  very  little  to  do  with  the  merits  of  the  question, 
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whether  the  Court  would  interfere  or  not,  except  of  course  by  way 
of  formal  avoidance  of  the  prayer  of  the  plaintiff's  bill,  which 
might  be  amended.  The  truth  seems  to  be  that,  especially  where 
there  are  cross  suits  for  specific  performance,  the  one  party 
alleging  a  variation  of  a  written  contract,  the  other  relying 
on  what  is  written,  the  case  becomes  one  of  rectification,  and 
not  properly  of  specific  performance,  the  real  question  being 
what  is  the  contract,  and  the  parties  generally  being  ready  to  per- 
form what  they  respectively  hold  to  be  the  contract.  If  a  parole 
variation  be  successfully  alleged,  it  would  be  impossible  for  the 
complainant,  though  he  had  failed  to  get  specific  performance,  to 
sue  for  damages  at  law.  Misdescription  is  a  very  common  answer 
to  a  suit  for  performance  of  a  purchase.  Lord  Eldon  says : — *'  The 
Court  is  from  time  to  time  approaching  nearer  to  the  doctrine  that 
a  purchaser  shall  have  that  which  he  contracted  for,  or  not  be  com- 
I)elled  to  take  that  which  he  did  not  mean  to  have  "  (Snell,  p.  457). 
The  Court  has  laid  down  no  general  principle  distinguishing  the 
cases  where  compensation  is  held  to  be  sufficient  from  those 
where  performance  is  decreed.  It  appears  that  the  interests  of 
third  parties  are  sometimes  considered.  The  right  to  rescind  on 
breach  is  also  mixed  up  with  this  subject  in  a  manner  that  does 
not  tend  to  clearness.  For  the  future,  however,  it  may  be  assumed 
that  if,  time  not  being  of  the  essence  of  the  contract,  failure  to  per- 
form within  a  time  fixed  does  not  protect  a  defendant  in  a  suit  for 
specific  performance,  it  will  not  protect  him  from  a  claim  of 
damages. 

9.  The  authority  of  the  Lord  Chancellor  over  the  persons  of 
infants  and  their  property  is  delegated  to  him  by  the  Crown,  as 
parens  pairicc,  not  by  separate  commission,  as  is  the  case  with  re- 
gard to  idiots  and  lunatics,  but  virtute  officii  and  under  the  general 
commission  by  which  he  holds  the  Seals.  It  is  only  to  infants 
possessed  of  means  but  destitute  of  guardians  at  law  that  the  Court 
appoints  a  guardian.  It  also  assists  and  regulates  guardians  at 
law,  and  will  even  remove  them  for  misconduct ;  a  rule  which  is 
applied  to  the  gross  misconduct  of  the  parent.  As  regards  the 
custody  of  children  the  Court  of  Chancery  very  sensibly  breaks,  in 
extreme  cases,  the  rule  that  legitimate  minor  children  cannot  be 
removed,  from  the  father's  custody;  neglect  of  education  is  a 
frequent  ground  of  such  interference,  and  in  one  case  insolvency 
was  the  ostensible  ground.  Where  the  parents  live  apart,  the 
Court  has  frequently  given  a  daughter  of  tender  years  to  the  keep- 
ing of  tiie  mother.  Perhaps  the  most  unpopular  decisions  in  the 
matter  have  been  those  where,  as  in  the  case  of  Newbury y  the  par- 
ticular theology  of  a  deceased  father  has  been  held  sufficient  ground 
fur  taking  away  children  from  the  widow  who  had  changed  her 
faith.  But  the  branch  of  the  law  of  guardianship  in  which  the 
Court  of  Chancery  has  exhibited  the  most  characteristic  vigour  and 
enterprise  relates  to  the  marriage  of  wards.    The  Court  will  not 
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merely  interdict  a  marriage,  and  all  commanications  between  a 
ward  and  an  admirer;  but  offers  of  marriage  are  referred  to 
chambers,  to  be  reported  on,  and  then  to  adjust  a  settlement. 
Persons  marrying  wards  without  leave  are  guilty  of  a  contempt  of 
Court.  Apart  from  the  guardianship  of  the  Court,  it  has  power  to 
deal  with  real  estate  vested  beneficially  in  infants  under  "  The  Act 
for  consolidating  and  amending  the  Law  relating  to  Property  be- 
longing to  Infants,  Feme  Coverts,  Idiots,  Lunatics^  and  Persons  of 
unsound  mind  "  (1  Will.  IV.  c.  65). 

10.  The  necessity  for  a  suit  of  partition  arises,  or  may  arise,  in 
three  cases : — 1.  Coparcenary,  where  land  descends  to  co-heirs  ; 
2.  Joint  tenancy,  where  property  is  limited  to  two  without  words 
of  division ;  3.  Tenancy  in  common,  where  property  is  limited  to 
several  with  words  defining  the  aliquot  shares  (Heynes,  p.  14:7). 
Tlie  nature  of  this  right  being  that  each  coparcener  or  tenant  had  a 
concuiTent  right  to  the  possession  and  enjoyment  of  the  whole 
subject,  and  the  common  law  writs  of  partition,  authorized  by 
various  statutes,  failing  to  provide  for  the  common  case  of  unequal 
division  and  compensation,  equity  intervened,  and  with  such  effect, 
that  in  1833  the  writ  of  partition  was  abolished,  and  in  1841  the 
Court  of  Chancery  received,  what  it  had  not  previously,  power  to 
dexree  a  division  of  copyhold  lands.  The  division  is  performed  by 
Commissions  appointed  by  the  Court,  and  mutual  conveyances  are 
afterwards  executed.  A  great  improvement  was  effected  in  the 
law  by  The  Partition  Act  1868,  which  authorized  the  Court  to 
direct  a  sale  of  the  property,  instead  of  a  division,  where  that  seems 
right  from  the  nature  of  the  property,  the  number  of  those  in- 
terested, the  absence  or  disability  of  certain  parties,  etc.  We  shall 
add  here  an  amusing  anecdote  from  the  Western  Circuit,  which  we 
think  has  never  before  been  published,  and  which  illustrates  in  a 
forcible  manner  the  inconveniences  attending  on  joint  tenancy. 
An -attorney  and  another  person  possessed  a  house  as  joint  tenants. 
The  attorney  resided  in  it,  and  his  co-tenant  asked  him  for  a  rent 
The  attorney  coolly  referred  to  the  law  relating  to  joint  tenancy, 
and  declined  to  pay  anything.  A  few  days  afterwards,  on  returning 
from  business  to  dinner,  the  attorney  found  his  co-tenant  in 
company  with  a  litter  of  pigs  in  possession  of  the  drawing-room. 
The  co-tenant  politely  explained  that  he  was  resolved  to  possess, 
and  that  he  preferred  to  keep  his  pigs  upstairs.  A  xent  was  im- 
mediately offered. 

W.  C.  S. 
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We  would  refer  all  those  who  are  anxious  to  have  an  opportunity 
of  abusing  the  intricacies  of  the  Law  and  the  dishonesty  of  lawyers 
to  a  mock  heroic  poem  published  last  century,  entitled  *'The  Pleader's 
Guide :  a  Didactic  Poem  in  two  parts,  containing  the  conduct  of  a 
Suit  at  Law,  with  the  arguments  of  Counsellor  Bother'um  and 
Counsellor  Bore'um,  in  an  action  betwixt  John-a-Gull  and  John-a- 
Gudgeon  for  assault  and  battery."  It  purports  to  be  the  work  of 
•'  the  late  Mr.  Surrebutter,  Special  Pleader  and  Barrister  at  Law." 
(The  author  was  John  Anstey,  the  son  of  the  author  of  the  New 
Bath  Guide.)  It  is  written  for  the  benefit  and  instruction  of  his 
kinsman,  Mr.  Job  Surrebutter,  who  is  described  as  one  of  tho^e 
yoimg  gentlemen 

^'  Who  for  three  hundred  guineas  paid 
To  some  great  Master  of  the  Trade, 
Have,  at  Lis  rooms,  by  special  favour, 
His  leave  to  use  their  best  endeavour, 
By  drawing  Pleas  from  nine  to  four. 
To  earn  him  twice  three  hundred  more  ; 
And,  after  dinner,  may  repair 
To  foresaid  rooms,  and  then  and  there 
Have  foresaid  leave,  from  five  till  ten, 
To  draw  th'  aforesaid  Pleas  again." 

The  opening  lecture  of  the  series  commences  with  a  plan  of  the 
lectures  proposed  to  be  given,  and  includes  an  address  to  the  Gentle- 
men of  the  Law.    The  subject  is  defined  in  the  first  few  lines : — 

*^  Of  legal  fictions,  quirks,  and  glosses, 
Attorney's  gains  and  client's  losses, 
Of  suits  created,  lost,  and  won, 
How  to  undo,  and  be  undone  ; 
Whether  by  Common  Law  or  Civil 
A  man  goes  sooner  to  the  DeviL" 

The  poetical  lecturer  then  goes  on  to  describe  the  king  and  his 
prerogative,  and  the  civil  and  municipal  administration  of  public 
justice  "  allegorically  delineated  and  compared,"  He  then  proceeds 
to  show  the  superiority  of  the  Common  Law  of  England  over  the 
Civil  Law,  and  proposes  to  Mr.  Job,  Counsellors  Bother'um  and 
Bore'um  as  models  for  his  imitation,  and  at  the  same  time  imparts 
to  him  several  secrets  of  the  Art  of  Pleading,  such  as  varnishing 
o*er  the  case  "  that  e'en  the  judge's  curious  eye  shall  scarce  its 
rotten  parts  descry,"  and  also,  as  to  the  badgering  and  confounding 
of  witnesses. 

The  next  lecture  is  upon  the  Common  Law  process,  and  opens 
with  an  invocation  to  an  infernal  spirit : — 

'*  Come  then,  thou  Goddess  of  Contention, 
Genius  of  craft  and  circumvention. 
You  who  in  parchment  robes  arrayed, 
And  tape-tied  vest  of  vellum  made. 
With  ink-stained  lips  and  eyeballs  bleared, 
And  thumbs  with  wax  and  losin  smeared, 
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The  baleful  bitter  draughts  prepare 
Of  poverty,  revenge  and  care, 
And  every  tender  tie  remove 
Of  unity  and  social  love." 

In  this  lecture  all  the  different  kinds  of  processes  are  set  forth 
and  commented  on  in  no  measured  terms.  The  next  lecture  is  a 
continuation  of  the  same  subject — 

"  Thrice  honoured  be  that  lawyer's  shade 
Who  truth  and  nonsense  fir^  combined, 
And  equity  with  fiction  joined, 
And  had  the  goodness  to  assign  us 
Latitat,  Capias  and  Quo  Minus. 
Melodious  sounds  !  at  once  they  cheer 
My  spirits,  and  regale  mine  ear. 
The  Latitat  the  foe  besieges, 
And  baffles  him  in  Ba7ico  Kegis^ 
Skilled  with  Ac-Etiaw^  to  perplex, 
And  foil  with  Bills  of  Middlesex. 
Quo  Minus  guides  the  wordy  war 
And  Mates  him  at  th'  Exchequer  Bar, 
While  Capias  is  rejoiced  to  seize 
And  plunder  him  at  Common  Pleas" 

Having  concluded  the  subject  of  processes,  and  commented  on 
the  privileges  enjoyed  by  members  of  both  Houses  of  Parliament, 
the  author  goes  on  to  give  a  description  of  the  Special  Pleader 
whose  chambers  he  attended : — 

"  Whoe'er  has  drawn  a  Special  Plea 
Has  heard  of  old  ToM  Tbwksbury, 
Deaf  as  a  post,  and  thick  as  mustaid. 
He  aimed  at  wit,  and  bawled  and  blustered, 
And  died  a  Nisi  pritis  Leader, 
That  genius  was  my  Special  Pleader." 

He  then  describes  in  what  an  unprofitable  manner  he  spent  his 
three  years  with  Mr.  Tewksbury,  and  makes  remarks  on  the 
various  attorneys  who  frequented  the  chambers.  ^Having  been 
called  to  the  Bar  he  goes  Circuit,  and  makes  the  acquaintance  of  a 
certain  Mr.  Joseph  Fenet,  a  country  attorney,  whom  he  de- 
scribes as 

"  A  friend  to  all  who  are  oppressed. 
And  seek  by  law  to  be  redressed, 
One  that  abhors  all  compositions, 
All  mean  Retraxits  and  SvbmissioTUf 
Scorns  Arbitrations  as  a  stain 
To  ninth  and  tenth  of  William's  reign." 

The  praises  of  John  Doe  and  Sichard  Eoe  are  then  sung,  which 
brings  the  first  course  of  lectures  to  a  conclusion. 

The  second  course  treats  of  pleadings  and  the  composition  and 
structure  of  the  record,  illustrated  by  professional  traits  of  Mr. 
Tewksbury. 
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• 

**  He  in  the  twinkling  of  an  eye 
Could  all  the  scattered  charms  descry, 
Of  Horsepleas,  traverses^  demurrers^ 
FeofaiUf  imparlances^  and  errors, 
Averment^  jBars  and  ProtestandoSj 
And  puis  d'arreign  continuandos.*' 

The  blessing  of  confusion  is  then  alluded  to,  and  how 

"  One  suit  another  suit  succeeds, 
And  damage  upon  damage  hreeds." 

li'ext  comes  an  energetic  denunciation  of  the  devisers  of  com- 
promises, which  neatly  enough  expresses  the  regret  felt  when  a 
reconciliation  breaks  out  among  the  parties  to  the  suit. 

"  Then  woe  to  him  who  would  devise 
Pacific  schemes  of  compromise ; 
Perish  the  man  who  dares  control  , 
That  generous  ardour  of  the  soul, 
That  nohle,  that  ingenuous  heat 
Which  prompts  the  truly  brave  and  great. 
To  seek  an  adversary's  ruin, 
Tho'  purchased  by  his  own  undoing. 
May  the  fat  weed  of  Lethe  shed 
Its  dulness  o'er  this  recreant  head, 
Whoe'er  has  wilfully  supprest 
That  passion  in  his  client's  breast ; 

•  •  •  •  • 

A  plague  upon  all  squeamish  Pleaders, 
Proud  Juniors,  and  fastidious  Leaders, 
Humane  Attorneys,  and  all  those 
Who  seek  a  quarrel  to  compose. 
Which  ably  managed,  and  well  nourished. 
Might  soon  have  taken  root  and  flouiished." 

Mr.  Job  is  then  instructed  how  to  bear  himself  in  Court — how 
he  is  to  begin  by  being  modest,  but  as  he  grows  warm  in  his  narra- 
tion to  vociferate,  use  strong  phrases,  and  gesticulate — 

"  Aims,  legs,  and  thighs  must  play  their  part 
And  aid  the  Rhetorician's  art ; 
Action  must  all  his  words  enforce. 
And  make  his  body  hold  discourse. 
As  nothing  props  a  rotten  case 
Like  strengtn  of  lungs,  save  power  of  face." 

The  book  winds  up  with  an  amusing  description  of  a  trial  for 
assault  and  battery,  in  which  specimens  are  given  of  the  eloquence 
of  Counsellors  Bother'um  and  Bore'um,  and  of  the  peculiarities 
exhibited  by  certain  professional  witnesses,  the  technicalities 
indulged  in  by  a  doctor  being  in  particular  severely  dealt  with. 
The  counsel  being  at  length  tired  out,  and  neither  having  got  the 
better  of  the  other, 

**  These  generous  chiefs  resolved  awhile  to  end 
The  doubtful  conflict,  and  the  suit  suspend, 
Both  willingly  agreea  at  once  to  draw 
A  Special  Case,  and  save  the  point  in  Law; 
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That  80  the  battle,  neither  lost  wyr  won. 
Continued,  ended,  and  again  begun, 
Might  still  survive,  and  other  suits  succeed 
For  future  heroes  of  the  Gown  to  lead." 

Thus  ends  this  squib,  in  which,  .though  of  course  overdrawn, 
some  of  the  characters  are  so  graphically  described  as  to  leave  no 
doubt  that  they  were  taken  from  life.  The  lapse  of  time  therefore 
since  the  book  was  written  must  necessarily  deprive  it  of  some  of 
the  interest  it  must  once  have  possessed,  but  even  now  it  will  well 
repay  the  trouble  of  perusaL 
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Resignation  of  Trustees. — ^The  case  of  Blair  and  others  (Maxwell's 
Trs.)  V.  Maxwell,  has  settled  a  point  as  to  the  true  construction 
of  the  Trusts  Acts  of  1861  and  1867  of  considerable  practical  im- 
portance, and  one  upon  which  great  dubiety  of  opinion  has  prevailed 
among  those  interested  in  such  matters.  The  first  of  these  two 
Acts  (24  &  25  Vict.  c.  84)  gave  a  general  power  of  resignation  to 
trustees,  unless  the  contraiy  were  expressed  in  the  trust-deed.  The 
latter  Act  (30  &  31  Vict  c.  97)  provided  (sec.  10)  that  any  trustee 
entitled  to  resign  his  oflBce  might  do  so  by  minute  of  resignation 
acknowledged  by  or  intimated  to  his  co-trustee  or  co-trustees ;  but 
it  provided  further  that  if  any  trustee  is  at  the  time  sole  trustee,  he 
should  not  be  entitled  to  resign  until  he  had  provided  for  the  con- 
tinuance of  the  trust  by  the  assumption  of  new  trustees  with  the 
assent  of  the  beneficiaries,  or  by  applying  to  the  Court  stating  his 
wish  to  resign,  and  prayii^g  for  the  appointment  of  a  judicial  factor 
or  of  new  trustees.  Now  in  the  latter  Act  there  are  two,  and  only 
two,  cases  provided  for,  viz.,  the  case  of  a  trustee  who,  on  resigning, 
leaves  behind  him  another  trustee  or  other  trustees,  and  the  case  of 
a  sole^trustee,  who  on  resigning  leaves  no  other  trustoe.  No  provision 
is  made  for  the  case  of  several  trustees  resigning  in  a  body.  The 
question  which  came  up  for  decision  in  MaxcwdVs  Trs,  v.  Maxwell  was, 
whether  it  was  competent  for  trustees  to  resign  in  a  body.  The  Court 
has  held  that  it  is.  It  is  weU  that  some  rule  should  be  estabUshed, 
and  it  is  obvious  that  the  rule  which  has  been  established  is  in 
itself  a  fair,  equitable,  and  useful  one;  but  it  is  anything  but 
obvious  that  the  Statute  of  1867  has  been  correctly  construed.  The 
reason  which  Lord  Gifford  (the  Lord  Ordinary  in  the  case)  assigned 
is  not  satisfactory.  In  the  note  to  his  interlocutor  his  Lordship 
remarks  that  the  contention  that  the  clause  in  section  10  referring 
to  a  sole  trustee  was  not  applicable  to  the  case  of  two  or  more 
trustees,  was  based  on  a  too  strict  and  technical  construction  of  the 
terms  of  the  section.  Two  or  more  trustees,  said  his  Lordship,  are 
often  (and  rightly  so)  called  the  "  sole  accepting  trustees."  No 
doubt;  because  "  trustees"  is  plural    But  it  does  not  follow  from 
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ilm  that  the  expression  "  afiy  trvstee  who  is  at  the  time  sole  trustee^* 
nieMis  half  a  dozen  trustees.    The  difference  between  the  two 
expressions  is  just  this,  that  "  trustees"  is  plural  and  "  trustee"  is 
siagular.    In  these  days  there  is  a  general  movement  towards  the 
abolition  of  all  distinctions, — ^the  distinctions  of  classes,  the  dis- 
tinction between  law  and  equity  in  England,  the  distinction  be- 
tween the  Inner  House  and  the  Outer  House  in  Scotland;  but  for 
any  sake  let  us  preserve  the  distinction  between  the  singular  and 
the  plural  number.     The  ground  on  which  the  judgment  of  the 
yirst  Division  was  based  was  this :  that  the  power  of  resignation 
was  conferred,  not  by  the  Act  of  1867,  but  by  the  Act  of  1861, — 
that  the  power  in  the  Act  of  1861  is  unqualified,  and  that  the  Act 
of  1867  only  imposes  certain  conditions  on  the  exercise  of  the 
power,  and  points  out  the  methods  in  which  the  right  may  be 
carried  out.     But  if  the  second  Act  is  to  be  regarded  as  in  every 
case  a  rider  upon  the  first  Act,  if  the  second  Act  is  to  be  regarded 
as  an  executive  Act  defining  the  methods  in  which  and  in  which 
alone  the  powers  conferred  by  the  first  Act  can  be  exeicised,  then 
it  is  clear  that  in  the  case  in  question  (that  of  the  whole  of  the 
trustees  wishing  to  resign)  the  trustees  cannot  resign,  because  no 
ruethod  applicable  to  the  case  is  pointed  out  in  the  second  Act. 
And  on  the  other  hand,  if,  in  the  case  in  question,  the  absolute  power 
jjiven  by  the  first  Act  is  not  affected  or  limited  by  the  second  Act, 
inasmuch  as  the  second  Act  does  not  contemplate  the  case  at  all, 
tlien  it  was  wholly  unnecessary  for  the  trustees  to  ask  leave  of  the 
Court  to  resign,  and  to  pray  the  Court  to  provide  for  the  continuance 
of  the  trust  by  appointing  a  judicial  factor.     They  were  entitled  to 
**  slip  their  neck  out  of  the  collar"  absolutely.   The  steps  which  the 
Court  took  for  the  continuance  of  the  trust  are  not  authorised  by  the 
Act  of  1867,  although  they  are  analogous  to  those  provided  by  it  in 
the  case  of  the  resignation  of  any  trustee  who  "  is  at  the  time  sole 
trustee."    If  the  Court  had  power  to  impose  such  conditions  on  the 
exercise  of  the  right  of  resignation,  it  is  difficult  to  see  the  use  of 
the  provisions  in  the  Act  of  1867.    But  if  a  legislative  prpvision 
were  necessary  to  provide  for  the  continuance  of  the  trust  in  the 
eases  specified  (and  we  cannot  assume  that  an  Act  of  Parliament 
is  meaningless),  then  it  is  incompetent  to  allow  resignation  and  to 
provide  for  the  continuance  of  the  trust  in  the  cases  not  contem- 
plated or  provided  for  by  the  Act. 

Petitions  for  appointment  of  factors  and  also  for  special  powers. — 
A  point  of  practice  in  regard  to  petitions  occurred  in  the  case  of 
Russel  V-  Mussel,  Nov.  14,  1874  In  a  petition  for  the  appointment 
of  a  judicial  factor  application  was  also  made  for  certain  special 
powers.  The  question  arose  whether  it  was  competent  to  combine 
the  two  prayers.  It  would  seem  that  in  this  matter  the  practice 
of  the  Court  has  been  fluctuating.  From  the  cases  cited  in  Mr. 
Fraser's  Treatiae  on  Parent  and  Child  (p.  498),  it  appears  that  in 
the  earlier  part  of  the  century  it  was  not  imcommon  to  combine  the 
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two.  Then  this  practice  came  to  be  reprehended.  Of  late  years 
it  has  been  creeping  in  once  more.  We  have  known  of  a  petition 
for  the  appointment  of  a  curator  bonis  in  which  power  was  asked 
(and  granted)  for  him  to  sell  the  heritable  estate  of  the  ward. 
From  the  infrequency  in  which  petitions  appear  in  the  Inner 
House  there  has  been  little  opportunity  of  having  an  authoritative 
decision  upon  the  matter.  Such  a  decision  has  however  been  given 
by  the  First  Division,  which  has  determined  that  special  powers 
will  not  be  granted  to  a  judicial  factor  at  the  same  time  as  this 
appointment  itself.  The  reason  is  not  far  to  seek.  It  is  the  factor's 
duty  to  manage  the  estate,  and  it  is  for  him  to  determine  whether 
special  powers  ought  to  be  applied  for  or  not.  There  is  one  special 
power  however,  viz.,  power  to  complete  titles,  which  it  is  not  incom- 
petent to  apply  for  in  the  petition  for  the  appointment  of  a 
judicial  factor.  By  section  15  of  the  Trusts  Act  of  1867  applica- 
tion for  authority  to  complete  the  title  of  a  judicial  factor  may  be 
contained  in  the  application  for  his  appointment.  See  also  Titles 
to  Land  Consolidation  Act,  section  24,  as  altered  by  section  3  of  the 
Act  of  1869. 

Gambling  in  Stocks — Principal  and  Agent. — The  case  of  Cvii- 
ninghame  v.  Lee,  November  13, 1874,  was  one  of  the  numerous  cases 
arising  out  of  stockbroking  transactions  which  have  recently 
occupied  the  attention  of  the  Courts  in  England,  Scotland,  and 
Ireland.  A  solicitor,  who  was  not  a  stockbroker,  purchased  certain 
shares  in  his  own  name  for  a  client.  When  settling  day  was 
coming  near  he  wrote  to  his  client  informing  him  that,  unless  in- 
structions were  given  authorising  a  sale  for  the  present  and  a 
purchase  for  the  new  account,  the  account  would  be  closed.  No 
instructions  came.  The  shares  were  carried  over  in  the  name  of  the 
solicitor, — in  whose  name  they  had  previously  stood.  The  shares 
were  not  actually  sold  at  the  time.  If  they  had  been,  a  loss  on  the 
transaction  would  have  been  sustained.  As  it  happened,  the  shares 
rose  in  the  market,  and  when  they  were  actually  sold,  some  time 
afterwards,  a  profit  was  made.  The  solicitor,  notwithstanding, 
claimed  for  the  loss  at  the  closing  of  the  account  just  as  if  the  shares 
had  been  sold  to  a  third  party,  and  not  carried  over  to  his  own 
account.  The  Court  rejected  the  claim.  Lord  Young's  ground  of 
rejection  apparently  was,  that  it  was  never  intended  to  take  delivery 
of  any  shares,  that  no  real  purchase  was  meditated,  that  the 
transaction  was  a  mere  gambling  for  the  diiference,  according  to  the 
ri^e  or  fall  of  the  market ;  and  that  was  a  kind  of  transaction  of 
such  an  unfavourable  character  as  not  to  warrant  the  interposition 
of  the  Court  in  its  support.  However  objectionable  such  specula- 
tive transactions  may  be,  it  has  been  held  in  the  leading  case 
of  FotUdSf  19  D.  803,  that  they*  are  not  gaming  or  wagering  con- 
tracts struck  at  by  the  common  law  or  by  the  Statute  8  &  9  Vict. 
c.  100.  This  statute,  by  the  way,  does  not  appear  to  apply  to  Scot- 
land ;  and  it  is  really  of  no  moment  whether  it  does  or  not,  see- 
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ing  that  it  expresses  nothing  more  than  the  common  law  had 
done  before.    See  remarks  of  Lord  Justice-Clerk  (Moncreiff)  in 
Colder  v.  Stevenson,  9  Macph.  1074.     In  order  to  avoid  a  contract 
on  the  ground  of  its  being  a  gambling  transaction,  it  must  be  one  iu 
which  the  one  party  must  gain  and  the  other  must  lose.     The 
First  Division  came  to  the  same  conclusion  as  Lord    Toung, 
but  they  came  to  it  by  a  different  road.     Their  Lordships  held  that 
in  the  transaction  the  solicitor  acted  as  an  agent, — ^whether  as  factor 
or  broker  was  not  of  much  importance.     The  Lord  President  held 
that  being  an  agent  he  was  entitled,  if  not  freed  from  the  transac- 
tion, to  sell  and  charge  for  the  loss ;  but  that  he  was  not  entitled  to 
rttain  his  principal's  property.    Lord  Deas  took  the  view  that 
where  an  agent  is  authorised  to  purchase  in  his  own  name  he  is  en- 
titled to  sdl  and  charge  for  the  loss  he  has  sustained,  or  that  he 
may  retain  so  as  to  reimburse  himself,  but  that  he  is  not  entitled  to 
retain  the  property  and  charge  for  the  loss  which  he  has  7U)t 
sustained.     Lonl  Deas  guarded  himself  against  being  supposed  to 
sanction  the  notion  that  a  stockbroker  woidd  be  entitled  to  retain 
the  shares  of  his  constituent. 

Although  the  claim  in  this  case  was  not  rejected  on  the  ground 
of  its  arising  out  of  a  gambling  transaction,  the  disfavour  of  the 
Court  to  speculative  transactions  in  shares  is  pretty  evident,  and  it 
is  also  evident  that  the  Court  will  give  as  little  help  as  it  can  in 
supporting  claims  arising  out  of  such  transactions. 

School  BoardCs  Right  of  Visitation, — In  the  case  of  the  School 
Board  of  Kelso  v.  J7w«^er,  December  18,1874,  the  petitioners  stated 
that  they  found  it  necessary,  in  the  discharge  of  their  duties  under 
the  Education  Act  of  1872,  to  establish  a  system  of  visitation  of 
the  schools  under  their  charge.  The  visits  were  made  at  irregular 
intervals  and  during  school  hours.  The  respondent, the  schoolmaster, 
having  denied  that  right  on  the  part  of  the  School  Board,  a  petition 
was  presented,  craving  that  the  schoolmaster  should  be  interdicted 
fix>m  refusing  to  allow  the  School  Board,  or  a  deputation  of  their 
number,  to  enter  the  school  during  school  hours,  whenever  and  so 
often  as  they  might  deem  it  necessary,  in  discharge  of  their  statutory 
duties.  The  interdict  was  refused.  The  Court  stated  tbat  interdict 
against  any  person  obstructing  another  in  the  exercise  of  a  right 
or  in  the  performance  of  a  duty  can  only  be  granted  where  the 
right  or  duty  is  clear  and  undoubted.  An  application  for  interdict 
is  not  the  proper  form  for  trying  a  question  of  doubtful  right  And 
the  right  in  this  case  their  Lordships  of  the  First  Division  held  to 
be  anything  but  clear.  The  School  Board  are  bound  to  provide 
sufficient  school  accommodation,  and  in  order  to  determine  as  to  the 
sufficiency  of  the  accommodation,  the  School  Board  must  have  right 
to  visit  the  school  But  it  is  by  no  means  necessary  for  that  pur- 
jiose  that  the  visits  should  be  made  in  school  hours,  or  that 
the  visits  should  be  "  visits  of  surprise."  The  right  of  the  School 
Board  to  visit  the  school  as  an  educational  institution,  that  is  to 
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eay,  in  order  to  see  whether  the  work  of  tuition  is  properly  carried 
on,  so  far  from  being  clear,  seems  rather  to  be  negatived  by  the 
provisions  of  the  statute.  Inspection  of  such  a  kind  is  confided  to 
Her  Majesty's  Inspectors  of  Schools.  It  may  fairly  be  argued  that 
the  Legislature  did  not  intend  members  of  School  Boards  to  take  the 
inspection  of  the  work  of  tuition,  seeing  that  the  statute  does  not 
require  any  qualification  for  the  office,  such  as  might  have  been 
expected  if  it  had  been  intended  to  confer  the  power  in  question. 
Many  members  of  School  Boards  have  been  elected  for  no  other 
conceivable  motive  than  to  show  the  failure  of  the  old  system  in 
overtaking  the  educational  wants  of  the  community. 

Of  course,  in  another  form  of  action,  it  will  be  competent  to  try 
the  question  whether  a  deputation  of  men  whose  knowledge  of  the 
there  R's  is  scanty  are  entitled  to  poke  their  noses  into  the  school- 
room at  any  time  in  order  to  determine  whether  the  teacher 
is  drilling  his  boys  rightly  in  Latin  and  Geometry. 

Truck  Act. — In  M'Innes  v.  Phillips,  17th  Dec.  1874,  the  ques- 
tion which  came  up  for  the  consideration  of  the  Court  was  whether 
the  defender  in  the  action  was  an  "  artificer"  within  the  meaning 
of  the  Truck  Act  (1  &  2  Will.  IV.  c.  37).     If  he  was,  he  was  by 
the  terms  of  section  6  not  liable  to  an  action  for  goods  supplied 
on  account  of  wages.    The  defender  was  engaged  to  take  charge  of 
the  workmen  employed,  and  was  expected  to  take  his  turn  at 
manual  labour  when  that  was  necessary  to  expedite  the  progress  of 
the  work.     He  did  take  superintendence  of  the  workmen,  and  did 
frequently  give  manual  assistance.    The  Court  held  that  he  did  not 
come  under  the  definition  "  artificer,"  on  the  ground  that  the  25th 
section  of  the  Act,  which,  for  the  purposes  of  the  Act,  separates 
employers  and  artificers  into  two  distinct  classes,  includes  among 
the  former  "  masters,  "bailiffs,  foremen  ....  engaged  in  the  hiring, 
employment,  or  superintendence  of  the  labour  of  any  such  arti- 
ficers;" and  that  the  fact  that  a  foreman  was  engaged  occasionally 
in  manual  labour  did  not  take  him  out  of  the  category  of  employers. 
Many  masters  give  an  occasional  hand  to  the  work,  and  it  would 
be  singular  that  in  consequence  of  this  they  should  be  taken  out  of 
the  category  of  employers. 

Interruption  of  Negative  Prescription. — ^The  case  of  Kemiack  v. 
Kermack,  November  27,  1874,  raises  an  important  point  in  relation 
to  the  long  negative  prescription,  and  one  which  will  make  a  good 
many  creditors  open  their  eyes. 

It  has  generaUy  been  understood  that  partial  payments  or  pay- 
ments of  interest  formed  an  interruption  of  the  prescription.  The 
questions,  which  arose  in  the  present  case,  were  first,  whether  such 
payments  did  form  an  interruption,  and  secondly,  whether  these 
payments  could  be  instructed  otherwise  than  by  parole  evidence. 
The  Court  held  that  such  payments  did  interrupt  prescription,  but 
that  they  could  not  be  proved  otherwise  than  by  writing.     Lord 
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Deas  laid  it  down  in  the  plainest  language  that  such  payments 
could  not  be  proved  erven  by  the  oath  of  the  debtor. 

The  Act  1469,  cap.  29,  establishing  the  negative  prescription,  pro- 
vides, "  That  the  party  to  whom  the  obligation  is  made  that  has 
interest  therein,  sail  follow  the  said  obligation  within  the  space  of 
forty  years  and  take  document  thereupon.     And  gif  he  does  not,  it 
sail  be  prescrived  and  be  of  nane  avail,  the  said  forty  years  being 
runnin  and  unpersued  by  the  partie."      In  the  last  century  this 
prescription  was  regarded  as  "  an  odious  prescription,"  and  a  very 
liberal  view  was  taken  of  what  amounted  to  "  taking  document." 
It  was  held  that  where  partial  payments  or  payments  of  interest 
were  made,  and  receipts  for  these  were  found  in  the  custody  of  the 
debtor,  prescription  was  interrupted.     And  in  the  case  of  Garden  v. 
Rigg,  November  16,   1743,  M.   11,274,  the  Court  went  a  little 
further,  holding  that  where  an  indefinite  receipt  of  money  applying 
to  no  particular  debt  was  given,  the  application  of  the  sum  to  the 
particular  debt  might  be  explained  by  the  debtor's  acknowledgment 
on  record — which  comes  remarkably  near  to  allowing  the  payment 
to  be  instructed  by  the  debtor's  oath.     The  Courts  in  the  last 
century  may  have  been  a  little  too  free  in  their  interpretation  of 
the  expression  ''taking  document"  upon  the  debt.      But  one  must 
go  a  little  further  or  not  so  far.    The  law  of  prescription,  as  it  has 
now  been  declared,  is  indefensible.    One  must  hold  either  that  the 
payment  of  interest  of  itself  is  an  interruption  of  prescription, — 
that  the  prcxluction  of"  document  taken  "  is  only  to  be  required  when 
the  document  is  of  a  kind  which  you  may  reasonably  expect  to  find 
in  the  custody  of  the  creditor  ;  or,  on  the  other  hand,  that  receipts 
given  to  the  debtor  are  not  documents  taken  by  the  creditor. 
Ordinarily,  a  man  is  considered  very  foolish  if  he  does  not  take  a 
receipt  for  money  which  he  paya     But  a  debtor,  in  an  obligation  to 
which  the  Act  applies,  who  for  forty  years  chooses  to  take  no 
written  receipts  for  the  interest  he  pays,  or  chooses  to  destroy  the 
receipts,  will  do  a  wise  thing.    When  that  period  is  expired  he  will 
be  free,  and  the  obligation  of  the  creditor,  who  has  regularly  received 
his  termly  payments  of  interest,  will  be  extinguished. 
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Mines — Waier, — ^It  is  quite  settled  that  the  owner  of  a  mine  is 
entitled  to  work  in  the  ordinary  way  without  taking  any  precaution 
to  prevent  the  escape  of  water  into  a  lower  mine — one  farther  along 
the  "  dip."  The  whole  of  the  coal  or  other  mineral  is  his,  and  if  in 
xnakiDg  the  most  of  his  own  property  injury  happens  to  the  next 
proprietor,  the  latter  has  no  right  to  complain.  He  must  protect 
liimself  as  best  he  can  by  leaving  a  barrier  of  his  own  coaL    The 
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case  of  Smith  v.  Kenrick,  18  L.  J.  Eep.  (C.  P.)  172,  is  the  leading 
one  on  that  point.  But,  on  the  other  hand,  a  mine-owner,  if  he 
works  the  mine  at  all,  must  work  it  in  the  ordinary,  proper,  and 
skilful  way,  and  he  is  not  entitled  to  accumulate  water  and  then 
throw  it  down  in  a  mass  on  the  proprietor  of  the  lower  mine.  In 
the  case  of  Baird  v.  Williamson,  33  L.  J.  Eep.  (C.  P.)  101,  the 
owner  of  the  higher  mine  pumped  up  from  lower  strata  the  water 
which  afterwards  flowed  into  the  lower  mine,  and  it  was  found  that 
he  had  no  right  to  do  so.  The  question  which  usually  arises  in  this 
class  of  cases  is  whether  the  working  of  the  mine  has  been  conducted 
in  the  usual  and  in  a  proper  and  skilful  manner.  In  the  case  of 
Durham  v.  Sood,  9  Macph.  474,  for  example,  the  question  was, 
whether  the  blasting  operations  of  one  of  the  parties,  which  had 
been  followed  at  least  by,  if  they  had  not  caused,  a  dislocation  of 
the  strata,  in  consequence  of  which  the  water  flowed  into  the  lower 
mine,  were  not  extraordinary  operations,  out  of  the  usual  course 
of  mining. 

In  the  recent  case  of  Crampton  v.  Lee  (31  L.  Times  Eep.  N.  S. 
469)  before  Vice-Chancellor  Hall,  a  question  of  this  kind  arose. 
The  plaintifif  stated  that  the  defendant  was  working  his  mine  so 
near  the  bed  of  a  river,  that  the  operations  must  result  in  the  bed  of 
the  river  giving  way  and  both  mines  (the  plaintifif 's  being  the  lower 
of  the  two)  being  flooded.  The  defendant  demurred  on  the  ground 
that  the  plaintiff  had  no  right  to  interfere  with  the  natural  working 
of  the  mine.  But  the  Vice-Chancellor  held  that  what  was  alleged  was 
a  relevant  ground  of  action.  In  all  cases  of  this  class  reference  is 
made  to  the  judgment  of  Mr.  Justice  Blackburn  in  Bylandsy.FUtcher 
(L.  E.,  3  E.  &  I.  App.  330),  a  case  as  to  the  damage  resulting  from 
the  bursting  of  a  reservoir.  "  The  true  rule  of  law  is  that  the  person 
who  for  his  own  purposes  brings  on  his  lands,  and  collects  and  keeps 
there,  anything  likely  to  do  mischief  if  it  escapes,  must  keep  it  in  at 
Ids  peril,  and  if  he  does  not  do  so  he  is  prima  facie  answerable  for 
all  the  damage  which  is  the  natural  consequence  of  its  escape.  .  .  . 
The  person  whose  grass  or  com  is  eaten  down  by  the  escaping  cattle 
of  his  neighbour,  or  whose  mine  is  flooded  by  the  water  from  his 
neighbour's  reservoir,  or  whose  cellar  is  invaded  by  the  filth  from 
his  neighbour's  privy  [this  is  a  reference  to  an  old  case  in  Salkeld], 
or  whose  habitation  is  made  unhealthy  by  the  fumes  and  noisome 
vapours  of  his  neighbour's  alkali  works,  is  damnified  without  any 
fault  of  his  own,  and  it  seems  but  reasonable  and  just,  that  the 
neighbour  who  has  brought  something  on  his  property  (which  was 
not  naturally  there),  harmless  to  others  so  long  as  it  is  confined  to 
his  own  property,  but  which  he  knows  will  be  mischievous 
if  it  gets  on  his  neighbour's,  should  be  obliged  to  make  good  the 
damage  which  ensues  if  he  does  not  succeed  in  confining  it  to  his 
own  property.  But  for  this  act  in  bringing  it  there  no  mischief 
could  have  accrued,  and  it  seems  but  just  that  he  should  at  his 
peril  keep  it  there  so  that  no  mischief  may  accrue,  or  answer  for 
the  natural  and  anticipated  consequence;  and  upon  authority  ^^is. 
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we  think,  is  established  to  be  the  law,  whether  the  things  so  brought 
be  beasts  or  water  or  filth  or  stenches."  In  Crompton  v.  Lee  the 
Vice-Chancellor  held,  that  if  the  defendant  was  responsible  for  any 
damage  in  his  method  of  working  the  mine  the  plaintiff  was 
entitled  to  restrain  him  before  the  damage  occurred. 

In  Rylands  y.  Fleicher  the  damage,  as  we  have  said,  arose  from 
the  bursting  of  a  reservoir.  In  an  appeal  from  India  not  long  since, 
their  Lordships  of  the  Privy  Council  held  that  an  action  would  not 
lie  for  the  damage  caused  by  the  bursting  of  a  tank,  that  being,  so 
to  speak,  an  established  national  institution  in  India. 

TechnicaJities  of  English  Law. — The  law  of  England  is  fearfully 
and  wonderfully  made.  An  illustration  of  the  survivance  of 
ancient  forms,  and  the  necessity  of  attention  to  these  in  the  absence 
of  express  waiver,  occurred  a  week  or  two  ago  in  the  case  o{  Herbert 
V.  Webster,  a  jury  case  in  the  Common  Pleas,  recently  reported  in 
the  Times.  The  action  was  an  action  of  ejectment.  The  lease  did 
not  contain,  as  English  leases  do  usually  contain,  a  clause  dis- 
pensing with  a  formal  demand  for  rent.  Consequently,  it  was 
necessary  to  prove  that  the  sum  due  was  demanded  on  the  premises 
at  an  hour  before  sunset  on  the  last  day  on  which  the  rent  could 
be  paid.  Mr.  Justice  Keating,  the  presiding  judge,  remarked  that 
this  was  the  first  case  in  which  he  had  known  of  proof  of  the  de- 
mand being  required. 

The  case  of  Bain  v.  FotJiergUl,  decided  in  the  House  of  Lords 
(43  L.  J.  Eep.  (Ex.)  243),  shows  how  authoritative  even  a 
sohtary  precedent  is  in  England.  In  that  case  it  was  held  that  if 
one  contracts  to  sell  heritable  estate,  and  is  unable  to  complete  the 
sale  from  want  of  title,  whether  he  is  or  is  not  aware  of  the  defect 
al  the  time  of  entering  into  the  contract,  or  even  if  he  never  had 
title  or  possession  nor  any  right  to  possession,  he  is  in  the  absence 
of  fraud  not  liable  in  damages  to  the  intending  purchaser.  This 
was  held  on  the  authority  of  the  case  of  Floureau  v.  ThomhUl  (2 
W.  Black,  1078 J,  decided  a  hundred  years  ago.  It  was  admitted 
by  the  judges  in  Bain  v.  Fothergill  that  the  report  of  Flmcreau's  case 
was  meagre  and  obscure,  and  that,  so  far  as  reasons  were  stated,  these 
reasons  were  insufficient.  Baron  Pollock  states  the  reasons  which 
led  him  to  support  the  rule  laid  down  a  hundred  years  ago.  1.  No 
layman  can  tell  whether  he  has  or  has  not  a  good  title  to  real  pro- 
perty:— ^which  says  very  little  for  the  English  law.  2.  Although 
goods  are  purchased  with  the  intention  in  most  cases  of  being  im- 
mediately resold,  and  the  title  of  the  vendor  and  the  chance  of  the 
title  not  being  supplied  may  fairly  be  presumed  to  be  in  the  minds  of 
the  contracting  parties,  this  is  not  so  with  purchases  of  real  estate. 
Land  is  not  usually  purchased  with  the  intention  of  being  im- 
mediately resold.  But  this  is  surely  a  very  lame  reason.  If  a  man 
buys  anything,  land  or  goods,  whether  with  the  intention  of  selling 
it  immediately  or  with  the  intention  of  never  selling  it  at  all,  it 
must  sore  ly  be  in  the  mind  of  him,  as  one  of  the  contracting  parties, 
that  the  other  contracting  party  has  a  right  to  the  thing  sold  and 
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can  give  a  title  to  it.  The  reason  however  which  appears  to  be  the 
substantial  reason  on  which  the  learned  judge  rests  his  opinion  is 
this :  "  If  the  decision  in  Floureau  v.  Thomhill  was  one  to  which  at 
the  time  I  could  not  have  acceded,  I  should  nevertheless  think  that  a 
contract  of  purchase  and  sale  of  real  estate  made  at  this  day  must 
be  construed  to  be  made  on  the  footing  of  that  decision  being 
correct.  All  persons  who  prepare  such  contracts  know  of  that 
decision,  and  that  it  has  been  acquiesced  in  for  a  hundred  years." 

The  case  of  Ellis  v.  Loftus  Irtm  Co.  (31  L.  T.,  N.  S.,  483)  illustrates 
the  peculiarities  attaching  to  the  legal  fiction  of  "trespass." 
The  plaintiff  was  the  occupier  of  a  farm,  and  by  arrangement 
between  him,  his  landlord  and  the  defendants,  a  portion  of  a 
field  was  let  to  the  defendants.  The  plot  was  fenced  in  by  a 
wire  fence,  the  condition  of  which  was  known  to  both  parties. 
The  plaintiff  put  his  mare  into  his  portion  of  the  field,  and 
the  defendants  put  their  mare  into  their  portion  of  the  field.  The 
two  animals  got  close  together  on  either  side  of  the  fence,  and  the 
defendants'  animal  injured  the  other  by  kicking  and  biting  it 
through  the  fence.  The  Court  of  Common  Pleas  held,  in  the  first 
place,  that  the  defendants  were  guilty  of  trespass  by  reason  of  the 
horse  sticking  its  leg  through  the  fence.  The  accident,  said 
Coleridge,  C.J.,  "  could  not  have  happened,  unless  some  portion  of 
the  horse  of  the  defendants  had  been  protniding  over  the  land  of 
the  plaintiff.  .  .  .  Whether  it  be  an  inch  or  an  ell,  it  is  a  trespass 
all  the  same."  Mr.  Justice  Denman,  though  at  first  staggered  with 
the  proposition  that  if  an  animal  strays  ever  so  little  over  another 
man's  land  its  owner  is  liable  in  trespass,  yet,  on  referring  to  the 
cases,  and  considering  the  maxim  ciij%Ls  est  solum  ejus  est  usque  ad 
eodufjiy  he  came  to  agree  with  the  other  judges.  The  Court  held,  in 
the  second  place,  that  a  trespass  having  been  committed,  and  an 
injury  Jjaving  resulted,  the  owner  of  the  horse  was  liable  in  damages. 
With  our  Scottish  notions  as  to  trespass,  all  this  seems  a  very  round- 
about way  of  getting  at  the  justice  of  the  case,  or  rather  a  very 
round-about  way  of  not  getting  at  it  To  us  the  real  question 
seems  to  be,  not  whether  the  defendants  were  guilty  of  trespass, 
but  whether  the  accident  was  caused  by  the  negligence  of  the 
defendants ;  and  the  further  question  would  follow  whether  there 
was  not  contributory  negligence  of  the  plaintiff. 

Railway  Cases. — ^A  thoughtful  suggestion  was  made  by  Chief- 
Justice  Cockbum  in  a  very  recent  case  tried  by  his  Lordship  and  a 
jury.  Damages  were  asked  on  account  of  the  injury  sustained  in  a 
railway  collision.  There  was  the  usual  conflict  of  evidence  as  to 
whether  the  shock  to  the  nervous  system  was  permanent  or  tem- 
porary. The  truth  is,  that  in  a  matter  of  that  kind  nobody  can  telL 
The  Chief-Justice  observed,  that  it  would  be  weU  if  there  w^ere  some 
means  of  assessing  the  damages  conditionally ; — the  whole  sum  to  be 
paid  in  the  event  of  a  failure  to  recover,  and  a  less  sum  to  be  paid 
in  the  event  of  a  total  recovery.  There  would  require  to  be  referees 


KEMABES  ON  BECJ^NT  ENGLISH  CASES.  47 

of  skill  appointed  to  determine  whether  the  patient  had  or  had  not 
recovered.  The  obvious  objection  to  the  course  suggested  is  that 
there  would  be  so  few  cases  of  total  recovery. 

The  case  of  Jackson  v.  The  Metropolitan  Railway  Co.  (31  L.  T., 
N.  S.,  475)   related  to  the  liability  of  a  railway  company  for  an 
accident  occurring  through  an  insufl&cient  supply  of  railway  ser- 
vants.   The  facts  were  these :  There  was  a  great  crowd  at  a  station 
which  the  train  stopped  at,  in  which  the  defender  was  a  passenger. 
The  carriage  had  already  its  proper  complement  of  passengers ;  but 
a  rush  being  made  by  the  crowd,  three  additional  passengers  got 
into  the  plaintiff's  carriage.   There  was  no  sitting-room  for  the  new- 
comers.   At  the  next  station  there  was  again  a  great  crowd,  and 
more  persons  endeavoured  to  force  themselves  into  the  carriage, 
but  were  kept  out  by  the  plaintiff,  who  shut  the  door.    After  the 
train  was  in  motion  another  attempt  to  enter  was  made  by  some 
of  the  crowd,  who  opened  the  door.    The  plaintiff,  while  endea- 
vouring to  prevent  their  entrance,  was  bumped  against  by  the 
passengers  standing  in  his  carriage,  and  to  save   himself  from 
falling  out  of  the  carriage  he  put  out  his  hand.    At  this  moment, 
the  train  being  about  to  enter  a  tunnel,  a  porter  shut  the  door  and 
crushed  the  plaintiff's  hand.    The  Court  of  Common  Pleas  held 
that  there  was  evidence  upon  which  the  jury  might  fairly  find 
negligence   in  the  railway  company.      It  was  held  that  though 
there  might  not  have  been  evidence  of  negligence  in  the  fact  of 
the  extra  pcwsengers  getting  into  the  carriage  at  first,  there  was 
negligence  on  the  part  of  the  company  allowing  them  to  continue 
there  to  the  inconvenience  of  the  other  passengers  after  the  train 
arrived  at  the  next  station,  and  when  there  was  an  opportunity  of 
removing  them.     It  does  not  appear  that  the  plaintiff  desired  the 
officials  of  the  company  to  remove  these  persons.    Further,  the 
negligence  of  the  company  contributed  to  the  accident,  inasmuch 
as  if  they  had  had  a  sufficient  staff  of  servants  the  circumstances 
would  not  have  existed  which  caused  that  incommodation  of  the 
plaintiff,  which  incommodation  led  to  the  act  on  his  part  from 
which  the  injury  resulted.    The  contention  of  the  railway  company 
was,  that  they  were  not  responsible  for  the  existence  of  a  crowd  at 
their  station.     The  answer  of  the  Court,  as  given  by  the  Chief 
Justice  of  the  Common  Pleas,  was,  that  although  the  existence  of  a 
crowd  was  no  evidence  of  negligence  on  the  part  of  the  company, 
yet,  as  that  was  the  ordinary  and  well-known  mode  in  which  people 
were  collected  on  the  company's  platforms,  it  was  a  thing  which 
might  be  reasonably  expected,  and  it  therefore  threw  upon  the 
company  a  duty  which  they  could  not  evade,  without  being  guilty 
of  ne«?li<(enoe,  to  have  such  a  numbc^r  of  servants  in  attendance  as 
wouM  he  snllicient  to  control  the  crowd  which  was  there  collected, 
and  which  was  usually  collected. 
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Tntemaliotiol  Courts  of  Arbitration,  By  Thomas  Balch,  Antbor  of 
"  Les  Fran9ai8  en  Am^rique,"  '*  Les  Crises  Financiere  et  les  Chemins 
de  Fer  Americains/*  etc.  Cambridge  :  Printed  at  tbe  Riyerside  Press. 
1874. 

The  scope  of  tbis  pampblet  is  limited.  It  does  not  profess  to  deal  with 
tbe  general  question,  as  to  tbe  best  means  of  developing  and  administer- 
ing a  system  of  International  Law.  It  is  generally  a  recommendation  of 
arbitration  as  preferable  to  war  in  tbe  settlement  of  international  dis- 
putes, and  an  explanation  of  tbe  limits  within  which  arbitration  is  likely 
to  be  useful  and  practicable.  It  rather  suggests  difficulties  than  attempts 
to  solve  them.  Throughout  the  author  is  entitled  to  credit  for  the  prac- 
tical bearing  of  his  views,  and  the  spirit  in  which  they  are  expressed. 

Mr.  Balch  begins  by  pointing  out  that  the  claims  referred  by  the  Treaty 
of  Washington  were  admirably  suited  for  settlement  by  arbitration.  In 
that  we  think  few  people  will  disagree  with  him,  tbough  they  may  be 
disinclined  to  follow  him  in  assuming  that  we  were  on  the  verge  of  a  war 
with  America ;  but  before  arbitration  could  have  been  resorted  to  there 
were  certain  preliminary  conditions.  First  of  all,  the  parties  approached 
each  other  in  a  friendly  spirit.  Her  Majesty's  plenipotentiaries  were 
instructed  to  express  regret  for  the  escape,  under  any  circumstances,  of 
the  Alabama  and  other  vessels,  and  for  the  depredations  committed  by 
them.  In  the  next  place,  no  points  of  law  or  principle  were  submitted  to 
arbitration — Great  Britain  not  only  denied  culpable  negligence  in  the 
matter,  but  also  legal  liability  under  the  existing  law  of  nations,  and 
it  was  only  ex  gratia  that  she  consented  to  be  bound  by  the  three  rules. 
What  therefore  was  submitted  was  purely  a  question  of  fact  in  dispute 
between  two  friendly  powers,  a  very  proper  occasion  indeed  for  an  ami- 
cable settlement. 

It  is  curious  to  note  Mr.  Balch's  opinions  of  the  three  rules  in  connec- 
tion with  Professor  Lorimer's  recent  remarks  on  the  subject.  He  says  : 
"  The  three  rules  are  so  obnoxious  to  numerous  and  serious  objections 
that  it  is  much  to  be  hoped,  in  the  interest  of  neutrals,  and  honest  people 
generally,  that  tbe  United  States  and  England  will  disagree  so  perma- 
nently and  effectually  as  to  their  construction  and  meaning  as  to  have 
nothing  more  said  or  heard  of  them,  except  the  just  and  severe  criticism 
and  condemnation  which  they  will  probably  receive  from  the  distin- 
guished jurists  who  are  soon  to  meet  at  Geneva.  Had  the  synod  of 
diplomatists  who  framed  these  obscurely  expressed  rules  profited  by  the 
occasion  to  overthrow  some  of  the  barbarisms  still  upheld,  and  for  ex- 
ample joined  in  adopting  as  a  principle  of  law  the  decision  of  the  Supreme 
Court  at  Berlin,  *  that  every  contract  for  introducing  contraband  goods 
into  a  friendly  state  is  contrary  to  law  and  morals,'  they  would  have  ren- 
dered a  vast  service  to  mankind." 

Mr.  Balch  republishes  in  this  pamphlet  a  letter  addressed  to  the  New 
York  Tribune  in  1865,  or  nearly  six  years  before  the  treaty  of  Washing- 
ton, in  which  the  provisions  of  the  treaty  were  foreshadowed.     He  also 
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leprints  a  very  interesting  and  instructive  letter  from  Professor  Lorimer  to 
him  dated  10th  February  last,  the  views  contained  in  which  he  almost 
wholly  endorses.  The  letter  is  too  long  to  be  quoted  here,  but  the  gist  of 
it  is,  that  arbitration  is  not  suitable  to  disputes  between  civilized  and  bar- 
barous nations ;  that  it  is  not  suitable  to  disputes  with  home  barbarians, 
sach  as  the  Communists  were ;  that  it  is  inapplicable  also  where  the  ques- 
tion really  at  issue  is  not  the  one  on  the  surface,  as  has  been  the  case 
in  almost  every  recent  European  war ;  and  generally  that  arbitration  in 
international  relations  is  not  likely  to  yield  greater  results  than  it  does  in 
municipal  relations,  especially  seeing  how  far  municipal  organization  has 
advanced  beyond  international  organizations  and  municipal  law  beyond 
international  law.  w.  a  p. 


Analysis  of  the   Conveyancing  (Scotland)  Act,    1874.      By  John  T, 
Mowbray,  W.S.     Edinburgh :  Bell  and  Bradfute.     1874. 

Synopttis  of  the  Titles  to  Land,  and  Conveyancing  Acts,    Edinburgh :  W. 
Bumess.      1874. 

The  recent  Conveyancing  Act,  which  it  is  to  be  hoped  will  continue  to 
be  for  some  time  to  come  the  baby  of  the  numerous  family  of  convey- 
ancing statutes,  made  most  material  alterations  on  the  previously  existing 
law.  Every  conveyancer  must  study  the  new  Act  for  himself,  but  there 
are  few  conveyancers  who  can  afford  to  ignore  such  assistance  as  is 
rendered  by  the  two  books  which  are  the  subject  of  thia  notice.  There 
are^  two  ways  in  which  the  effect  of  this  recent  Act  may  be  stated  and 
explained.  You  may  point  out  the  alteration  which  the  Act  has  made  on 
the  previous  law,  and  that  is  what  Mr.  Mowbray  has  done,  and  done 
well ;  or  you  may  give  a  statement  of  the  law  as  it  has  been  altered,  and 
that  is  what  has  been  done  by  the  compilers  of  the  other  work  under 
notice.  This  latter  work  is  not  a  commentary  on  the  recent  Act.  It 
takes  as  its  groundwork  the  Titles  to  Land  Act  of  1868,  the  sections  of 
which  it  reprints,  dovetailing  into  these,  in  the  appropriate  places,  the 
sections  of  the  Amending  Act  of  1869,  and  of  the  Conveyancing  Act  of 
last  year.  It  would  have  saved  a  good  deal  of  trouble  if,  instead  of  an 
Act  altering  the  previous  law,  to  understand  the  effect  of  which  it  is 
necessary  to  compare  the  old  statute  and  the  new  at  every  step,  we  had 
been  favoured  with  a  new  consolidation  statute.  That  has  not  been  done. 
But  the  compilers  of  the  Synopsis  have  done  their  best  to  supply  the  place 
of  such  a  consolidation  statute.  Avoiding  commentary  and  speculation 
on  the  effect  of  recent  enactments,  the  work  lays  before  the  student,  in  a 
regulated  form,  the  whole  provisions^of  the  conveyancing  existing  statutes. 
The  objects  of  the  two  works  under  review  are  different.  Both  are 
QsefoL 


^hz  fSionlh. 


Stipendiary  Magistrates, — It  will  be  remembered  that  a  couple 
of  years  ago  Lord  Advocate  Young  introduced  a  Bill  authorising 
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the  municipalities  of  large  towns  in  Scotland  to  appoint,  or  rather  to 
have,  stipendiary  magistrates,  if  they  chose.  The  proposal  was 
approved  of;  but  some  of  the  municipal  bodies  claimed  to  have  the 
right  of  appointing  the  magistrate ;  and  his  Lordship  refused  to 
agree  to  this  ;  and  quite  right  he  was.  Last  year  the  Town 
Council  of  Glasgow  desired  to  have  a  stipendiary  magistrate,  but 
as  the  Government  refused,  as  their  predecessors  had  done  before,  to 
surrender  the  Crown's  right  of  appointment  to  a  judicial  office,  the 
Bill  was  withdrawn.  It  may  be  of  interest  to  notice  how  far  the 
English  municipalities  have  taken  advantage  of  the  power  conferred 
by  an  Act  similar  to  Mr.  Young's  Bill.  The  Act  26  &  27  Vict, 
cap.  97,  enabled  cities,  towns,  and  boroughs  in  England  and  Wales, 
of  25,000  inhabitants  and  upwards,  to  appoint  stipendiary  magis- 
trates. The  preamble  of  the  Act  states  that  the  oflBce  of  Justice 
of  the  Peace  within  populous  cities  and  places  had  become  diflScult 
and  burdensome,  on  account  not  only  of  the  great  and  increasing 
population,  but  also  because  of  the  difficult  and  important  legal 
questions  that  arise,  and  adds  that  there  was  good  reason  to  believe 
that  these  cities  and  places  would  secure  the  services  of  stipendiary 
.magistrates,  being  barristers  of  not  less  than  five  years  standing, 
for  the  more  speedy  and  effectual  execution  of  the  office  of  magis- 
trate, the  better  protection  of  the  persons  and  properties  of  the 
inhabitants,  and  the  advantage  of  the  public.  The  Act  has  been 
in  operation  since  1863.  From  a  return  presented  to  the  House  of 
Commons  it  appears  that  only  six  places  have  taken  advantage  of 
the  Act  Of  course  this  is  exclusive  of  the  metropolis,  to  which  a 
separate  Act  applies,  which  provides  for  the  appointment  of 
twenty-seven  stipendiary  magistrates.  The  reason  why  so  few 
places  have  taken  advantage  of  the  Act  is,  we  presume, 

"  That  eternal  want  of  pence 
Which  vexes  public  men." 

Law  as  a  Science  and  as  an  Art. — The  above  was  the  subject  of 
an  address  by  Professor  Sheldon  Amos  to  the  students  of  the  juris- 
prudence class  at  University  College,  Gower  Street 

The  Professor  said  that  when  a  young  man  commenced  the  study  of 
law,  whether  by  attendance  in  an  office  or  chambers,  or  by  reading 
Blackstone'fl  Commentaries,  or  dipping  into  Smith's  or  White  and  Tudor^s 
Leading  Cases,  or  by  exercising  himself  at  a  debating  society  in  forensic 
disputation,  he  was  addressing  himself  to  the  study  of  an  art,  and  not  of 
a  science.  He  was  trying  to  acquaint  himself  with  the  body  of  formal 
rules  which  made  up  the  law  of  England  ;  he  was  learning,  when  occasion 
served,  to  elicit  the  rules  for  himself;  he  was  familiarizing  himself  with 
the  modes  of  reasoning  by  which  statutes  were  explained,  and  a  general 
principle  first  judicially  educed  out  of  a  number  of  analogous  decisions, 
and  then  apphed  to  acts  presenting  themselves  for  the  first  time ;  he  was 
preparing  himself  for  work,  for  action,  for  life ;  he  was  studying  law  as 
an  art.  Up  to  very  recent  times  in  England  the  only  notion  of  studying 
law  had  been  that  of  studying  it  as  an  art     An  exception  to  that  state- 
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men  tmight  be  made  for  the  case  of  the  stud}  of  the  civil  and  canon  law  at 
the  muveisitiea,  and  for  the  sort  of  general  legal  training  which  at  one 
time  was  sought  in  the  Inns  of  Court  by  a  much  larger  class  of  students 
than  that  of  persons  intending  to  follow  law  as  a  profession.  A  number 
of  influences  had  been  co-operating  in  the  present  century  in  England  to 
bring  about  the  discovery  that  law  admitted  of  being  studied  as  a  science 
no  less  than  as  an  art,  and  that  there  were  as  sufficient  reasons  for  culti- 
vating the  knowledge  of  law  in  the  former  a8  in  the  latter  aspect  Apart 
from  the  more  general,  and  less  easily  assignable,  influences  conducting  to 
the  result  of  law  being  raised  to  a  truly  scientilic  platform,  the  phenomenon 
of  Bentham's  works  and  writings  was  most  deserving  of  notice.  Bentham 
could  never  be  content  with  studying  law  as  an  art  His  keen  sense  of 
morsl  justice,  his  restless  logical  faculty,  his  irrepressible  political  aspira- 
tionfl,  his  self-confldence  ever  merging  into  egotism  and  even  self-conceit, 
wholly  unfitted  him  for  patiently  and  servilely  learning  the  rules  and 
method  of  English  or  any  other  system  of  law  with  the  simple  object  of 
tnrning  his  arguments  to  direct  professional  account  Bentham  was  a 
moral  philosopher,  an  English  lawyer,  a  political  revolutionist,  a  con- 
structive statesman,  and  a  remorseless  critic  all  at  once ;  in  his  writings 
he  often  figured  as  all  at  once.  It  was  thus  difficult  to  ascertain  the 
precise  amount  of  Bentham's  influence  in  any  single  direction,  though  it 
has  been  universally  confessed  that  his  influence  in  all  directions  was 
iucalculably  great  The  breadth  of  Bentham's  interests,  no  doubt,  of 
itself  conduced  largely  to  favour  the  scientific  study  of  law.  It  began  to 
be  felt  that  if  English  law  was  now  the  perfection  of  reason,  then  there 
must  be  some  reasonable  standard  to  which  the  law  of  every  country 
Irigically  must,  and  morally  ought  to,  conform.  The  indirect  teaching  of 
Bentham  in  the  direction  of  legal  science  was  stimulated  and  fortified  by 
the  spasm  of  codification  which  in  the  early  part  of  the  present  century 
seized  upon  the  states  of  Europe.  There  was  no  more  favourite  topic 
with  Bentham  than  that  one,  and  none  to  which  he  more  persistently 
invited  the  attention  of  his  countrymen.  Mr.  Austin,  far  more  distinctly 
than  his  predecessor,  conceived  the  existence  of  a  distinct  branch  of  study 
of  a  severely  scientific  character,  and  conversant  with  the  logical  principles 
whith  necessarily  and  invariably  underlie  every  possible  system  of  law. 
To  that  branch  of  study,  dealing  solely  with  abstractions,  and  relieved 
fn)m  the  concrete  technicalities  of  any  particular  system,  he  confined  the 
name  jurisprudence,  which  name  he  also  compendiously  explained  to 
mean  the  "  Philosophy  of  Positive  Law."  An  attentive  student  could 
not  read  Mr.  Austin's  works  Mrithout,  perhaps  unconsciously  to  himself, 
coming  into  the  possession  of  a  new  faculty4  Not  only  was  he  rapt  by  a 
new-bom  enthusiasm,  but  he  discovered  a  rich  field  of  interest  in  a  quarter 
in  which  he  would,  unassisted,  have  been  least  likely  to  search  for  it 
la  a  region  which  was  proverbially  the  dullest,  driest,  and  hardest,  he 
found  opening  out  before  him  the  fascinating  vistas  of  a  true  science, 
which  by  its  methods  and  th^  width  of  its  range  at  once  connected  his 
pursuits  with  the  most  alluring  studies  of  the  present  age.  He  found 
himself  at  once  transported  from  the  dreary  purlieus  of  a  technical  art 
into  the  universal  sunshine  of  a  genuine  science.  Although  it  was  cheer* 
fully  conceded  to  Mr.  Austin  that  he  was  the  first  Englishman  who  had 
rescued  the  study  of  law  from  the  somewhat  grovelling  associations  with 
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which,  it  was  hahitnally  hound  up,  yet  it  was  now  widely  admitted  that 
he  hemmed  round  the  scientific  aspects  of  law  with  too  close  a  hedge.  Since 
Mr.  Austin's  time  there  had  heen  some  portions  of  the  fahric  of  le^  science 
which  had  been  coming  into  conspicuous  relief.  After  some  reference  to 
the  necessity  of  an  inquiry  into  the  meaning,  origin  and  import  of  such 
terms  as  State,  constitution,  marri^e,  infant,  etc.,  the  professor  said  that 
the  origin  of  law  itself,  as  discoverable  in  the  constitution  of  man  and  of 
human  society,  as  related  to%ian's  logical  and  ethical  nature,  and  as  con- 
trolled by  the  facts  of  the  physical  universe,  formed  an  inseparable 
element  in  legal  science,  though  it  was  wholly  irrelevant  to  law  as  an  art. 
What  he  desired  to  insist  upon  was,  that  there  was  a  specific  amount  of 
information  relative  to  the  primary  institutions  of  social  life  which  ivas 
indispensable  to  the  student  of  the  science  of  law.  He  then  said  that 
perhaps  one  of  the  most  disputable  points  relative  to  the  present  subject 
was,  whether  or  not  the  origin  and  nature  of  what  was  called  *^  The  Law 
of  Nations,"  or  "  International  Law,"  was  properly  included  among  the 
topics  of  the  science  of  law.  It  was  well  known  that  Mr.  Austin  relegated 
the  whole  subject  to  that  of  morals,  and  denied  to  *'  International  La'w  " 
the  name  of  Law,  because  it  did  not  satisfy  the  definition  which  he  placed 
on  the  term.  That  was  a  good  instance  of  the  peril  and  worthlessnesa 
of  making  precipitate  and  inelastic  definitions  of  moral  terms.  Every  one 
knew  that  for  a  vast  number  of  purposes  rules  of  international  law  had 
all  the  qualities  of  rules  of  national  law.  They  were  cited,  established 
and  argued  upon  in  courts  of  justice  in  a  manner  in  no  respect  dis- 
tinguishable from  that  familiar  in  the  case  of  all  other  rules  of 
law.  They  needed  the  same  sort  of  rigorous  professional  study, 
and  were  many  of  them  so  much  implicated  with  rules  and  principles  of 
English  law,  that  it  was  impossible  to  master  the  one  class  without  attain- 
ing to  a  considerable  acquaintance  with  the  other.  And  yet  it  was  true 
that  it  was  almost  impossible  to  frame  a  compact  form  of  words  which 
should  exactly  cover,  and  no  more  than  cover,  the  meaning  of  the  term 
law  in  both  cases.  What  was  really  common  in  the  two  meanings  must 
be  sought  for  in  a  laborious  and  somewhat  lengthy  analysis,  the  results  of 
which  did  not  admit  of  being  shortly  and  compressedly  stated.  It  must 
be  allowed  that  the  topics  of  the  origin  and  nature  (though  not  the 
contents)  of  the  "  Law  of  Nations,"  and  of  its  leading  points,  was  one  of 
those  which  must  be  added  to  the  fabric  of  the  science  of  law  as  con- 
ceived by  Mr.  Austin.  The  topic  of  the  abiding  relation  of  law  to  the 
moral  activity  of  man  also  belonged  to  the  science  of  law.  The  true 
nature  of  law  could  only  be  fully  expounded  by  a  reference  to  the 
necessary  and  permanent  limits  within  which  its  usefulness  was  confined ; 
and  therefore  an  inquiry  into  the  place  and  direction  of  those  limits,  i.e., 
into  the  relation  of  law  to  morality  on  the  one  hand,  and  to  government 
on  the  other,  was  an  indispensable  portion  of  legal  research.  The  com- 
plete study  of  the  science  of  law  involved,  or  rather  presupposed,  the 
study  of  much  else  beside.  History,  descriptive  sociology,  Eoman  Law, 
Foreign  Law  and  International  Law,  logic,  ethics  and  politics,  were  none 
of  them  alien,  were  most  of  them  essential,  and  were  all  of  them  helpful 
to  the  fit  furnishing  of  the  student  of  legal  science. 

Appointment. — Mr.  JE,  J.  G.  Mackay,  B.  A.  Oxon.,  advocate, 
author  of  a  recently  published  life  of  the  first  Lord  Stair,  has  been 
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appointed  to  the  Professorship  of  Constitutional  Law  and  History 
in  the  University  of  Edinburgh,  vacant  by  the  death  of  Mr.  Cosmo 
lanes.     Mr.  Mackay  was  called  to  the  Bar  in  1864. 


©bituarg. 


LoBD  EOMILLT  died  on  the  23rd  December  last,  at  the  age  of  72. 
He  was  called  to  the  Bar  in  1827,  was  made  Solicitor-General  of 
England  in  1848,  Attorney-General  in  1850,  and  Master  of  the 
Rolls  in  1851.  It  will  be  remembered  that  Lord  Macaulay's 
most  successful  speech  was  in  opposition  to  Lord  Hotham's  bill, 
to  make  the  Master  of  the  Bolls  ineligible  to  sit  in  the  House  of 
Commons.  The  bill  was  defeated ;  but  neither  of  the  holders  of 
the  office  has  since  that  time  courted  the  favour  of  a  constituency, 
and  the  disqualification  proposed  by  Lord  Hotham  has  at  last 
become  law.  Sir  John  Bomilly  was  raised  to  the  peerage  in  1866. 
He  retired  from  the  Mastership  of  the  Bolls  about  two  years  ago, 
and  was  succeeded  by  Sir  George  Jessel.  The  descendant  of  a 
French  Huguenot  refugee  was  succeeded  by  a  Jew.  On  the  death 
of  Lord  Westbury,  Lord  Bomilly  was  appointed  arbitrator  in  the 
affairs  of  the  European  Insurance  Society.  It  is  said  that  his 
Lordship  got  through  his  judicial  work  with  great  rapidity.  His 
work,  however,  did  not  last.  Anyone  taking  even  a  cursory  glance 
over  the  Chancery  Beports  must  be  startled  at  the  frequency  with 
which  his  judgments  were  reversed.  If  one  were  to  make  a  digest 
of  cases  reversed,  a  set  of  Beavan's  Beports  would  be  very  handy. 

David  Hector,  Esq.,  Advocate,  Sheriff  of  Wigtown  and  Kirk- 
cudbright, died  at  his  residence  at  Moffat  on  the  22nd  December 
last,  at  the  age  of  72.  Mr.  Hector  practised  as  a  Writer  to  the 
Signet  until  1837,  when  he  was  called  to  the  Bar.  He  was 
appointed  Advocate-depute  in  1851  or  1852,  and  Sheriff  in  1861. 
Mr.  Hector  had  for  many  years  past  ceased  to  practise  at  the  Bar. 
No  vacancy  in  the  ofl&ce  of  Sheriff  is  caused  by  his  decease, — the 
Act  33  &  34  Vict.  cap.  86,  having  provided  that,  in  the  event  of 
a  vacancy  occurring,  the  counties  of  Wigtown  and  Kirkcudbright 
should  be  united  with  the  county  of  Dumfries  into  one  Sheriffdom. 


fiottB  td  (Engttdh,  American,  mt  Colonial  Caees. 


Bavk-chkqux  patable  to  order.— ^orgfed  endorsement, — Though  the  banker 
on  whom  a  cheque  is  diawn  which  is  payable  to  order  is  protected  by  16  &  17 
Vict  cap.  09,  sec  19,  from  proving  it  to  be  endorsed  by  the  person  to  whose 
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order  it  is  made  payable^  if  it  purports  to  be  so  endorsed,  yet  a  third  person 
who  cashes  such  cheque  is  not  so  protected,  and  if  the  endorsement  of  the  name 
of  the  payee  to  whose  order  it  was  made  payable  be  a  forgery,  such  thinl 
person  will  be  liable  to  refund  to  the  drawer  the  money  he  received  on  the 
cheque  when  it  was  honoured  by  the  banker  on  whom  it  was  drawn. — Ogden  v. 
Benas,  43  L.  J.  Rep.  (C.  P.)  269. 

Bill  of  Lading. — Exception  of  thieves^  barratry  of  Toaster  and  mariners^ 
aiui  damage  to  goods. — Plaintiffs  shipped  diamonds  on  board  defts.'  vessel 
under  bills  of  lading,  containing  the  exceptions  ^*  thieves,  barratry  of  master 
and  mariners.  .  .  .  The  shipowner  is  not  to  be  liable  for  any  damage  to  any 
goods  which  is  capable  of  being  covered  by  insurance."  One  box  of  the 
diamonds  was  stolen  during  the  voyage  ;  but  there  was  no  evidence  to  show 
whether  it  was  stolen  by  one  of  the  crew,  or  by  a  passenger,  or  by  some  person 
from  the  shore  after  the  vessel's  arrival  in  port : — Heldf  first,  that  the  term 
'*  thieves  "  in  the  exception  applied  to  strangers,  and  not  to  persons  belonging 
to  the  vessel,;  secondly,  that  assuming  theft  by  one  of  the  crew  to  be  "  barratry," 
the  defta  must  bring  the  ca^e  within  the  exception  by  positive  proof, 
which  they  had  failed  to  do  ;  thirdly,  that  the  words  ^  damage  to  anv  goods  " 
were  confined  to  cases  where  the  goods  receive  damage  from  a  peril  insured 
against,  but  not  to  cases  where  there  has  been  not  damage  to  the  goods,  but  a 
total  abstraction  of  them. — Taylor  v.  The  Liverpool  a/nd  Great  Western  Steam  Co,, 
43  L.  J.  Rep.  (Q.  B.)  206. 

Carriers  bt  Railway. — AiUhority  to  incur  reasonable  and  necessary  expenses 
for  owner  of  goods, — ^When  carriers  by  land  have  carried  goods  to  their  destina- 
tion, in  pursuance  of  a  contract  with  one  who  is  both  consignor  and  consignee, 
and  through  his  default  the  goods  are  left  in  the  carriers'  hands,  they  are  bound 
tu  take  reasonable  measures  for  the  preservation  of  the  goods,  and  can  recover 
from  him  payments  they  have  made  on  account  of  expenses  so  incurred. — The 
Oreat  Northern  Rail  Co.  v.  Swaffield,  43  L.  J.  Rep.  (Ex.)  89. 

Measure  of  Damages. — Breach  of  contract  by  non-deliverv  of  article  to  be 
manufactured. — Deft,  in  January  1872,  agreed  to  furnish  pita,  with  a 
quantity  of  sets  of  wheels  and  axles,  according  to  tracings,  to  be  delivered  on 
certain  specified  days,  free  on  board  at  Hull.  Pits',  were  under  a  contract 
with  a  Russian  raQway  company  to  deliver  them  1,000  covered  waggons,  500 
on  the  1st  of  May  1872,  and  600  on  the  31st  of  May  1873,  under  a  penalty  of 
two  roubles  per  waggon  for  each  day's  delay  in  delivery.  In  the  course  of  the 
negotiations  between  pits,  and  deft,  deft  was  told  by  pits,  that  they  wanted 
the  wheels  and  axles  to  complete  waggons  which  they  were  bound  to  deliver 
under  penalties,  but  neither  the  precise  day  for  the  delivery  nor  the  amount  of 
the  penalties  was  mentioned.  Deft,  did  not  deliver  the  sets  of  wheels  in  time, 
and  pits,  in  consequence  had  to  pay  certain  penalties,  but  the  Russian  com- 
pany consented  to  take  one  rouble  a  day,  amounting  in  the  whole  to  £100  : — 
llelay  that  though  pits,  were  not  entitled  to  recover  in  an  action  for  breach  of 
contract,  as  a  matter  of  right,  the  amount  of  the  penalties,  yet  the  jury  might 
reasonably  assess  the  damages  at  that  amount — Die  £lbinger  ActienrOeseil^Schaft 
fur  Fabrication  von  Eisenbahn  Materiel  v.  Armstrong,  43  L.  J.  Rep.  (Q.  R)  211. 

Deuurragb. — *^  To  be  loaded  with  the  usiuU  dispaieh  of  the  port" — By  charter- 
party,  the  master  or  pit's  ship  engaged  to  receive  on  board  a  full  cai^o  of  coal, 
and  deliver,  &c.,  '^  to  be  loaded  with  the  usual  dispatch  of  the  port,  ...  or  it 
longer  detained  to  be  paid  40s.  per  day  demurrage."  The  defts.  engaged 
to  Toad  her ''  on  the  above  terms."  By  a  memorandum  at  the  foot  of  the 
charter-party  she  was  to  load  in  the  B.  or  W.  Docks,  by  a  regulation  of  which 
coal-agents  were  not  to  have  more  than  three  vessels  loading  and  to  load  at  the 
same  time.  Pit's  ship  would  have  been  loaded  without  delay  had  it  not  been 
for  the  fact,  unknown  to  the  pit,  that  defts.  acted  as  their  own  coal-agents, 
and  that  they  had  three  ships  loading  in  the  docks,  and  ten  other  charters  in 
their  books  which  had  priority  over  pit's  ship.     T^y  i^ASon  of  the  incapacity 
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nnder  which  defts.  had  so  placed  themBelves,  the  loadinp;  conld  not  be  com- 
menced until  thirty  days  after  the  ship  was  ready  : — Held,  in  an  action  for 
demoirage,  that  defts.  had  contracted  tnat  they  would  load  with  the  usual 
dispatch,  and  that  it  was  no  answer  that  they  were  unable  to  do  so,  or  that 
pit  knew  it—Ashcroft  v.  The  Crow  Orchard  Colliery  Co.,  43  L.  J.  Rep.,  (Q.  B.) 
194. 

Leoact. — OtfMTal  or  specific. — ^A  married  woman  having  a  testamentary 
power  of  appointment  over  a  ceitain  settled  sum  of  stock,  by  her  will  appointed 
the  stock,  *'  or  the  stocks  or  funds  which  might  at  her  death  represent  such 
trust  funds/'  to  certain  legatees  : — Held^  the  legacies  were  specific,  not  general. — 
Davies  v.  FotoUr,  43  L.  J.  Rep.  (C  L.)  90. 

OuARANTEE. — Continuing  guarantee. — Pits,  (of  whom  D.  had  been  in  the 
habit  of  buving  goods)  having  heard  of  a  bill  of  sale  given  bv  D.  to  defts., 
declined  to  let  D.  have  certain  goods  he  had  then  bought  of  them  without  a 
telegram  from  defts.  that  defts.  would  be  answerable  ifor  them.  Defts.  sent 
such  tele£;ram,  and  D.  had  the  goods,  and  in  due  time  paid  for  them.  By  the 
p<«t  of  the  same  daj  on  which  the  telegram  was  despatched  the  defts.  sent  to 
plt^  a  letter,  in  which,  after  referring  to  the  telegram,  and  stating  that  they 
bad  done  business  with  D.  for  five  years  and  had  never  known  anything  dis- 
honest in  his  transactions,  they  said, ''  What  you  have  heard  was  done  to  protect 
him  from  a  dishonest  tradesman,  and  will  in  no  way,  we  hope,  be  to  the  injury 
of  his  crediton.  Having  every  confidence  in  him,  he  has  but  to  call  upon  us 
f"r  a  cheque  and  have  it  with  pleasure,  for  any  account  he  may  have  with  you. 
When  to  the  contrary  we  will  write  vou  : "  held  that  this  letter  was  a  continu- 
ing guarantee  for  the  amount  of  goods  D.  should  buy  of  the  pita,  until  recalled. 
--Sottingham  Hide,  Skin,  and  Fat  Market  Co.  v.  Bottrik  ana  Another,  42  L.  J., 
C.  P.  256. 

Neglioeucb. — Railways  Regulation  Act  1868 — CommuniccUion  hetween  Pas- 
tengers  and  Guard. — A  railway  train  is  or  is  not  within  the  operation  of  section 
22  of  the  Railways  Regulation  Act  1668  (which  requires  railway  companies  to 
provide  communication  between  passengen  and  guard  when  a  train  runs 
twenty  miles  without  stopping),  according  to  the  actual  instructions  as  to 
stoppinc  given  to  the  company's  servants  in  charge  of  the  train.  And  therefore, 
where  tne  primary  cause  of  an  accident  to  a  train  not  provided  with  such  means 
of  communication  was  the  l)reaking  of  a  wheel-tire  (without  any  negligence  uu 
the  part  of  the  company  or  their  servants),  and  several  minutes  elapsed  between 
tbe  first  shock  felt  by  the  paasengera  and  the  actual  disaster  resulting  in  the 
mischief  complained  of,  it  was  properly  left  to  the  jury  to  say — first.  What  was 
the  effect  of  the  company's  time  tables  taken  together  with  the  special  instruc- 
tions given  to  their  servants  with  regard  to  the  train  in  question  ?  and  second. 
Whether  the  absence  of  the  statutory  precaution  was  conducive  to  the  accident 
which  occurred  r — Blamires  v.  LaneaJUre  and  Yorkshire  Rail  Co.  (Ejl  Ch.),  42 
L  J.  Ex.  182. 

Frieitdlt  Societt. — Sickness  entitling  member  to  relief— -Infinity. — By  rules 
of  a  friendly  society  established  under  18  &  19  Vict  c.  63,  s.  9,  a  member  under 
certain  conditions  was  entitled  to  receive  8s.  a  week  during  any  sickness  or 
accident  that  might  befall  him,  unless  by  rioting  or  drunkenness,  etc.  : — Held, 
in  the  absence  of  words  showing  a  different  intention,  that  insanity  was  a  sick- 
ness which  entitled  a  member  to  relief  under  the  above  rule. — Burton  v.  Eyden^ 
42  L  J.,  Mag.  Ca.  115. 

Bread. — Sale  of  otherwise  than  by  weight. — The  appt.  was  convicted  under  6 
&  7  Will.  IV.  c.  37,  8.  4,  for  selling  bread  without  having  a  correct  beam  or 
N^alea,  etc  The  material  of  which  the  bread  was  made  was  in  all  respects  the 
same  as  ordinary  bread,  except  that  carbonic  acid  gas  was  forced  into  it.  It 
was  crosty  all  round,  and  was  Known  in  the  trade  as  French  or  fancy  bread,  but 
in  no  way,  except  the  manner  of  baking  in  separate  loaves,  resembled  what  was 
cilled  French  or  fancy  bread  at  the  time  of  the  passing  of  the  Act  '.--Held,  that 
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the  conviction  was  right,  as  the  Proviso  in  s.  4  could  not  be  constnied  to  apply 
to  bread  of  such  a  description.  The  Qtuen  v.  JVood  (38  L.  J.  Rep.  (N.S.)  M.  C. 
144)  observed  upon. — The  Aerated  Bread  Company  v.  Origg,  42  L.  J.,  Mag. 
Ca.117, 
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SHERIFF  COURT  OF  ABERDEENSHIRE. 
Sheriff  Ck)HRiE  Thomson. 

STEWART,  ROWELL  STEWART  AND  COMPANT  V.  JAMES  DAVIDSON. — Oct  14,  1874. 

Landlord  Act — Writ — Action  instituted, — This  was  a  complaint  under  the 
Master  and  Servant  Act  for  breach  of  contract  of  service.  The  contract 
founded  on  (which  was  for  four  years,  and  had  not  been  implemented  in  any 
shape)  was  objected  to,  as  improoative  in  respect  that  the  writer  of  the  written 
portion  of  it  was  not  desired  in  the  testing  clause. 

The  Sheriff  pronoimced  the  following  juagment : — 

"  The  contract  for  service  is  one  for  four  years,  and  consequently  is  reduced 
to  writing.  The  document  is  partly  printed  and  partly  written,  and  it  happens 
that  in  the  testing  clause  the  designation  of  the  writer  of  that  portion  of  the 
contract  which  is  written  is  not  given,  and  consec^uently  the  document  was  bad 
under  the  law,  as  it  stood  prior  to  the  Conveyancmg  Act  of  1874.  Now  we  all 
know  that  the  149th  section  of  the  1868  Act  provides  that  deeds  may  be  partly 
written  and  partly  printed,  but  renders  it  necessary  that  the  designation  of  the 
writer  should,  appear.  That  was  repealed  by  the  statute  of  last  year,  and  it  is 
now  no  longer  necessary  for  the  validity  of  any  deed,  whether  relating  to  land 
or  any  other  matter,  that  the  writer  should  be  designed  in  the  testing  clause. 
But  then  that  only  takes  effect  from  the  time  the  Act  of  1874  came  into  opera- 
tion, which  was  on  the  first  day  of  the  present  month  ;  and  there  is  a  saving 
clause  in  the  latter  Act  which  provides  *  Nothing  herein  contained  shidl  affect 
any  action  now  in  dependence  or  that  shall  be  instituted  before  the  commence- 
ment of  this  Act,'  while  this  complaint  was  ])re8ented  on  the  30th  September. 
Upon  that  day  a  warrant  of  service  was  written  out  and  signed,  which  was 
executed  upon  the  first  day  of  October.  I  must  confess  my  disposition  is 
against  sustaining  the  plea  lor  the  respondent,  but  I  must  subdue  my  inclina- 
tion, as  I  think  it  impossible  to  meet  the  plea  except  to  hold  that  this  action 
was  instituted  before  the  Act  commenced.  If  the  words  had  been  '  any  action 
now  in  dependence '  only,  there  would  have  been  more  doubt  about  the  point, 
as  the  authorities  are  conflicting,  and  according  to  Shand's  Practice  this  action 
was  not  in  dependence.  But  again,  since  this  dictum  there  have  been  authori- 
ties to  throw  considerable  doubt  upon  it — the  Lord  President  saying  he  con- 
sidered an  action  to  be  in  dependence  from  the  signeting  of  the  summons.  But 
tlie  words  quoted  are  not  the  only  words  used  in  the  1874  Act,  for  it  says  *any 
action  that  shall  be  instituted  beu)re  the  commencement  of  this  Act.'  I  cannot 
doubt  that  this  complaint  was  instituted  when  it  was  presented  in  Court  - 
when  the  clerk  wrote  upon  it,  and  the  deliverance  was  signed.  With  this 
opinion,  I  must  dismiss  the  complaint,  but  will  not  allow  expenses  to  either 
party." 

Act, — /.  Duncan,  jun, AU, — P.  Clark, 
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NOTES  ON  THE  ACTIO  INJUBIARUM  AND  THE 
SCOTCH  LAW  OF  DEFAMATION. 

On  turning  to  the  cases  of  defamation  prior  to  the  establishment  of 
the  Jury  Court  and  the  system  of  issues,  we  find  a  set  of  phrases 
and  authorities  which  have  almost  disappeared  from  our  later  law. 
These  were  derived  from  the  Boman  law  of  injuries,  which  exercised 
an  important  though  somewhat  indefinite  influence  over  the 
corresponding  Scotch  law  of  that  period.  In  some  respects  the 
results  of  this  influence  were  less  satisfactory  than  those  obtained 
from  the  application  of  the  civil  law  to  other  questions.  The 
fundamental  conception  of  the  actio  injuriarum  was  singular  and 
characteristic,  and  differed  widely  from  the  dominant  ideas  of  the 
Scotch  law.  Hence  its  doctrines  and  phraseology  frequently  caused 
no  small  confusion  when  applied  to  grounds  of  action  which  were 
foreign  to  its  original  conception.  We  are  now  pretty  well  rid  of 
those  perplexities,  chiefly  because  our  present  forms  and  terminology 
must  be  traced  to  the  English  law  rather  than  to  the  earlier  Scotch 
sources ;  and  the  interest  which  attaches  to  the  actio  injuriarum, 
and  its  relation  to  Scotch  law,  is  therefore  mainly  historical.  But 
even  its  historical  discussion  may  have  some  indirect  relation  to 
practice ;  for  it  may  suggest  that  our  present  stage  of  simplicity 
has  been  attained  by  a  process  of  obliteration  which  has  buried 
some  distinctions  that  might  as  well  have  been  preserved. 

We  can  best  appreciate  the  character  of  the  actio  injuriarum  and 
its  position  in  the  Boman  system  by  commencing  with  its  earliest 
forms.  The  history  of  its  development  from  them  is  unbroken,  and 
the  leading  ideas  of  the  old  law  underwent  no  further  transmuta- 
tion at  the  hands  of  the  later  legislation  and  scientific  jurisprudence 
than  was  absolutely  necessary,  in  order  to  fit  them  to  the  changed 
conditions  of  society.  Going  back  therefore  to  the  oldest  known 
sources,  we  find  in  the  Twelve  Tables  a  group  of  four  enactments, 
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which  in  substance  have  been  pretty  fully  preserved  to  us,  and 
which  seem  intended  to  exhaust  that  department  of  law  to  which 
they  relate.  Taking  these  in  order  accoixUng  to  the  severity  of  the 
penalty  imposed,  we  find  in  the  first  place  that  the  penalty  of  death 
was  awarded  "  Si  quia  occentassit  sivi  carmen  condidisset  quod  in- 
famiam  faceret  flagitium  ve  alteri"  OccerUare  was  in  later  times 
explained  by  convicium,  and  must  have  meant  some  form  of  noisy 
public  affront  which  was  thought  sufl5ciently  serious  to  be  put  on 
the  same  footing  with  that  deadly  offence  in  all  early  societies,  the 
composition  of  scurrilous  songs.  Next  in  order  came  the  destruc- 
tion or  laming  of  a  member  of  the  body,  which  was  punished  by 
tcUio,  "Si  memhrum  rupsit  ni  cum  eo  pacit  tcUio  esto*'  Then  we 
have  the  penalty  of  300  asses  for  a  broken  bone.  And,  lastly,  we 
find  an  enactment  in  more  general  terms  **Si  injuriarum  faodt  xxv. 
aerispcence  sunto,*  which  probably  related  to  assaults  of  a  slighter 
character  than  those  desdt  with  in  the  preceding  laws.  At  the 
time  of  the  Twelve  Tables  it  is  not  likely  that  these  offences  were 
consciously  recognised  as  falling  under  a  common  head,  and  it  is 
obvious,  of  course,  that  whatever  might  be  the  case  in  popular 
language,  the  word  injuria,  as  a  technical  term,  was  confined  to 
the  last.  But,  nevertheless,  they  possessed  elements  in  common, 
which  made  them  the  starting-point  of  the  later  law,  and  ultimately 
enabled  the  jurists  to  class  them  as  species  of  one  delict.  They  were 
all  direct  personal  aggressions.  The  real  object  of  the  attack, 
whether  by  word  or  blow,  was  the  person  himself,  and  in  this 
point  they  admitted  of  being  sharply  distinguished  from  ofiences 
against  property,  such  as  theft,  in  which  the  aim  is  wholly  directed 
against  the  property  with  the  smallest  possible  reference  to  the 
owner. 

We  must  remember  that  at  this  early  time  the  greater  part  of 
those  offences  against  the  individual  which  we  now  include  in  the 
category  of  crime  were  regarded  from  a  totally  diff'erent  point  of 
view  from  that  which  is  now  prevalent.  They  gave  rise  to  strictly 
private  rights,  which  stood  in  no  closer  relation  to  the  community 
than  ordinary  rights  of  debt  or  property.  The  penalty  was 
exigible  purely  at  the  will  of  the  individual,  and  he  might  settle 
with  the  offender  or  remit  it  entirely  at  his  pleasure.  The  modem 
view,  which  starts  with  the  motive  of  prevention,  and  makes  the 
wrong  to  the  individual  a  ground  of  action  for  the  State,  was  either 
wholly  unknown  or  exhibited  its  influence  indirectly.  As  a  general 
rule  those  acts  alone  involved  the  action  of  the  community  which 
were  directly  aimed  at  its  interests.  In  the  case  of  homicide,  for 
example,  to  pass  over  more  obvious  instances,  the  State  was  injured 
by  being  deprived  of  one  of  its  members,  a  loss  that  was  always 
severely  felt  and  resented  in  the  old  burgher  communities.  In  such 
cases  the  action  of  the  State  absorbed  and  included  within  it  the 
action  of  the  individual  But  in  cases  where  the  State  had  no 
direct  incentive  to  interference,  the  wrong  was  regarded  as  a  matter 
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of  purely  individual  concern,  and  the  State  interfered  no  further  than 
to  regulate  and  sanction  the  manner  and  extent  of  the  remedy,  and 
occasionally  to  aid  in  its  execution.  When  the  motive  of  preven- 
tion appeared  at  all  it  was  in  this  guise,  that  in  wrongs  which  were 
especially  dangerous,  either  from  their  frequency  or  their  con- 
sequences, the  s}Tnpathetic  fear  of  the  community  was  led  to 
sanction  a  sharper  or  more  eflScacious  remedy.  But  their  stand- 
point was  still  that  of  the  individual,  and,  as  a  general  rule,  it  was 
only  by  their  permission  of  more  severe  action  on  his  part  that 
they  expressed  their  fear  for  themselves. 

Now,  the  manner  in  which  the  Roman  law  dealt  with  the  personal 
injuries,  put  in  the  clearest  light  the  contrast  between  the  ancient 
and  modem  points  of  view.  Nearly  all  these  offences  are  with  us 
matters  of  State  interference.  They  are  crimes  in  the  modem  sense. 
But  with  the  Bomans  they  were  private  wrongs,  which  called  for 
private  redress,  under  the  sanctions  and  limitations  which  were 
pointed  out  by  the  general  sense  of  the  community.  Nor  could 
there  be  any  doubt  as  to  what  this  redress  meant.  It  was  not 
reparation  in  the  sense  of  compensation  for  loss,  nor  solatium  in  the 
sense  of  a  pecuniary  equivalent  for  wounded  feelinga  But  in  one 
sense,  and  that  the  strictest,  it  was  the  only  possible  reparation  for 
personal  injury,  for  it  was  vindictive  satisfaction.  Nothing  could 
repair  directly  the  pain  suffered  from  a  bodily  hurt,  and  the 
ingenious  idea  of  compensating  pain  by  corresponding  pecuniary 
profit  was  too  refined  for  early  jurispmdence ;  but  what  every  ono 
recognised  as  capable  of  satisfaction,  and  what  had  to  be  satisfied  if 
the  law  were  to  correspond  at  all  to  the  needs  of  the  people,  was 
the  desire  for  revenge,  and  the  reparation  lay  in  the  removal  of  the 
sense  of  shame  and  the  recognised  position  of  pei*sonal  degradation 
under  which  the  sufferer  remained.  What  seemed  sufficient  to 
accomplish  this  was  the  pcsna,  or  expiation  of  the  ofience.  That 
this  was  the  tme  ground  of  the  pmna  is  clear  enough  from  the 
word  itself,  and  the  juristic  analysis  of  the  later  law.  And  it  is 
apparent  also  from  the  nature  and  order  of  the  penalties  attached 
to  the  personal  injuries.  The  talio  and  the  punishment  of  death 
for  the  offensive  carmina  are  inexplicable  on  the  principles  that 
govern  modem  law,  but  they  become  plain  enough  when  we  think 
of  them  as  belonging  to  a  time  when  the  period  of  self-help  and 
private  vengeance  had  not  wholly  passed  away,  and  when  the 
action  of  the  State  was  limited  to  forcing  them  into  regular  channels, 
and  restraining  them  within  bounds  which  were  recognised  in  cold 
blood  by  the  rest  of  the  community  to  be  reasonable  and  moderate. 

It  would  be  too  much  to  say  that  the  principle  of  revenge  was 
confined  in  its  operation  to  the  personal  injuries,  but  in  them  it 
was  at  least  the  characteristic  or  even  sole  motive  of  the  penalty. 
When  we  turn  to  the  offences  against  property  (which  gave  rise  to 
rights  undoubtedly  penal  in  the  conception  of  the  later  law),  we 
find  a  different  motive  assuming  the  leading  position,  that,  namely, 
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of  full  reparation  or  compensation  for  loss.  And  in  connection  with 
theft  we  have  a  term  coming  into  view,  that  of  damnum,  which 
throughout  the  subsequent  law  ran  parallel  to  and  in  contrast  with 
that  of  injuiHa  in  its  strictest  sense.  The  damnvm  exigible  in  the 
case  of  ordinary  theft  was  fixed  at  double  the  value  of  the  stolen 
property.  Its  most  prominent  application  in  the  later  law  was  in 
the  Lex  Aquilia,  where  it  was  fixed  at  the  highest  value  of  the 
injured  property  during  the  preceding  year.  We  find  a  somewhat 
equivalent  mode  of  assessment  in  the  Jewish  law,  that  made  the 
destroyer  of  fields  and  vineyards  restore  'the  loss  ont  of  the  best 
part  of  his  own.  In  all  these  cases  it  is  quite  possible  that  there 
was  a  vindictive  element  allowed  for  in  fixing  the  amount  of  the 
reparation,  but  it  seems  probable  that  the  leading  motive  was 
simply  to  give  full  compensation.  In  the  cases  where  a  truly 
vindictive  penalty  was  attached  to  theft,  the  cause  lay  not  in  the 
substantive  loss,  but  in  the  manner  of  its  perpetration  or  detection. 
The  midnight  theft  from  the  fields  was  probably  one  of  those  cases 
where  the  sense  of  its  dangerous  character  affected  the  whole 
community,  and  led  them  to  sanction  an  extreme  penalty.  And  it 
seems  as  if  the  severe  penalty  of  the  fur  manifestus,  the  thief 
caught  in  the  act,  came  merely  in  place  of  the  condign  punishment 
that  would  certainly  be  inflicted  when  the  owner  saw  with  his  own 
eyes  the  abstraction  of  his  goods.  When  the  theft  had  been 
successfully  perpetrated,  and  no  such  occasion  of  extreme  provoca- 
tion occurred,  the  community,  no  doubt,  thought  it  reasonable  that 
the  injured  person  should  be  satisfied  with  a  very  full  compensa- 
tion. 

The  actual  infliction  of  the  penalties  of  death  and  taJio  must 
have  disappeared  at  a  comparatively  early  time.  Indeed,  it  is 
probable  that  even  at  the  time  of  the  Twelve  Tables  they  had 
practically  fallen  into  disuse.  There  is  no  indication  that  the 
action  for  injuries  was  prosecuted  iii  a  manner  different  from  that 
founded  on  any  other  private  right,  and  it  is  therefore  likely  that 
the. judgment  was  reduced  by  estimation  to  a  sum  of  money. 
Indeed,  the  law  in  regard  to  these  vindictive  penalties  seems  to 
have  run  much  the  same  course  at  Eome  as  elsewhere.  The  first 
stage  was  one  of  literal  revenge  against  the  aggressor  and  his 
relations,  with  which  the  law  interfered  no  farther  than  to  confine 
its  execution  within  limits  set  by  the  general  sympathy  and 
approval  of  the  community.  By  and  by  it  became  the  practice  to^ 
forego  the  revenge,  often  at  the  instance  of  friends  of  both  parties, 
and  to  permit  the  slaughter  or  assault  to  be  atoned  for  by  a  fine. 
Then  the  penalty  was  either  confined  to  the  money  payment,  or  the 
offence  was  brought  within  the  circle  of  State  action ;  but  until  one 
of  these  two  things  happened  the  true  right  recognised  was  the 
actual  revenge,  and  the  other  was  only  brought  in  by  the  consent 
of  parties  or  the  indirect  operation  of  the  forms  of  law.  Precisely 
the  same  thing  was  worked  out  in  Northern  law  under  a  different 
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fonn.  In  serious  offences  no  substantive  penalty  was  prescribed, 
but  the  aggressor  was  outlawed  under  certain  forms  and  conditions, 
and  the  avenger  was  permitted  to  take  vengeance  how  and  where 
he  could,  and  this  continued  to  be  the  law  until  the  introduction 
of  centralizing  influences.  But  alongside  this  apparent  severity 
there  came  the  modifying  social  influences  which  most  frequently 
brought  about  an  atonement  through  fines,  the  revenge  being 
satisfied  by  the  submission  involved  in  payment;  and  had  this 
continued  to  develop  unchecked,  the  whole  law  of  revenge  might 
have  passed  over,  as  at  Eome,  into  a  system  of  money  penalties. 

Under  the  peculiar  semi-legislative  power  of  the  Prsetors  the 
system  of  money  penalties  was  fully  developed,  and  in  other 
respects  the  law  rapidly  emerged  from  the  narrow  boundaries  of  the 
early  code.  It  is  impossible  to  speak  with  certainty  or  even  with 
great  probability  as  to  the  historical  order  of  this  praetorian  legisla- 
tion, but  the  general  lines  are  clear  enough.  The  rude  classification 
of  the  bodily  injuries  was  abandoned,  and  in  its  place  a  general 
edict  of  injuries  gave  a  penalty  which  varied  according  to  the 
individual  circumstances  of  each  case.  The  old  law  of  the  Twelve 
Tables  against  carmina  was  replaced  by  two  edicts  of  wider  scope, 
one  of  which  gave  an  action  for  convicium  adversus  honos  moreSf  and 
the  other  for  whatever  might  be  done  causa  infamandi.  It  was  a 
matter  of  dispute  in  later  times  whether  these  edicts  were  necessary, 
as  the  offences  to  which  they  applied  fell  under  the  general  con- 
ception of  injuria,  but  it  seems  likely  that  at  the  time  they  were 
promulgated  the  term  had  not  acquired  its  full  sense :  the  edict 
that  dealt  with  injurice  in  general,  in  all  probability  at  first  applied 
only  to  actual  assaults,  as  we  find  a  2ctilis  actio  for  cases  in  which  a 
blow  was  merely  threatened,  and  its  more  extended  and  subtle  use 
must  have  been  the  gradual  work  of  juristic  interpretation.  One 
other  step  was  taken,  which  served  to  extend  the  conception  of 
injury,  by  the  edict  which  gave  an  action  for  scourging  another 
man's  slave.  Whether  any  other  acts  were  expressly  made  the 
ground  of  an  actio  injuriarum  is  uncertain  and  seems  unlikely ;  and 
we  must  now  see  how  the  law  was  extended  and  wrought  into  a 
consistent  whole  by  the  analysis  and  interpretation  of  the  classical 
jurists. 

To  express  the  essence  of  injuria  in  its  special  sense,  as  forming 
the  ground  of  the  actio  injuriarum,  the  jurists  selected  the  word 
eoTitufnelia.  In  the  Institutes  it  is  translated  by  the  equally 
expressive  v/Sptg,  and  both  words  convey  the  sense  of  overbearing 
disdain  of  another  s  person  or  rights,  manifesting  itself  openly  by 
word  or  deed.  It  was  conveyed  in  this  by  necessary  implication, 
that  the  act  should  be  expressly  directed  against  a  definite  person, 
and  this  side  of  the  notion  was  brought  out  by  the  expression  that 
the  act  must  be  in  despecttmi  persons.  Of  course  it  is  apparent  that 
this  is  merely  the  objective  side  of  the  spring  of  action,  which  gave 
birth  to  the  first  concrete  forms  of  the  law.     It  was  the  contumelia 
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which  gave  rise  to  the  feeling  of  resentment,  which  in  its  extremest 
form  found  its  legal  expression  and  satisfaction  in  death,  or  talio. 
And  the  aim  of  the  penalty  is  described  with  equal  accuracy ;  it  is 
in  vindictamy  and  not  in  any  sense  for  the  reparation  of  damage. 
When  damage  was  done  that  came  within  the  cognizance  of  the  law, 
there  might  be  one  action  for  damage  and  another  for  injury,  if  the 
mischief  had  been  perpetrated  with  a  view  to  coniumelia  ;  but  the 
two  grounds  of  action  were  kept  carefully  apart,  and  were  never 
permitted  to  run  into  each  other.  A  marked  illustration  of  the 
radical  distinction  between  the  two  actions  is  to  be  found  in  the 
manner  in  which  they  respectively  affected  heirs.  The  actions  that 
arose  out  of  the  delict  against  property  could  in  all  cases  be 
prosecuted  by  tlie  heir  of  those  against  whom  they  were  committed, 
and  to  a  limited  extent  even  passed  against  the  heirs  of  the 
delinquent ;  but  the  power  of  bringing  the  actio  injuriarum  ceased 
absolutely  with  the  death  of  either  party.  Patrimonial  loss  affected 
the  fiereditas,  and  the  claim  for  its  reparation  was,  therefore,  made 
available  to  the  heirs ;  but  the  satisfaction  for  injured  honour  could 
be  given  only  to  tlie  sufferer,  and  its  possibility  ceased  with  his  life. 
There  could  be  no  vindicta  for  the  dead.  The  jurists  then  kept 
faithfully  to  the  leading  principles  of  the  old  law.  They  reached  by 
their  analysis  the  ground  which  formed  the  common  basis  of  the 
personal  injuries,  and  appreciated  correctly  the  character  of  the 
resulting  right.  And  with  the  determination  of  these  two  points 
the  old  causal  link  of  the  individual  sense  of  resentment  became 
unimportant,  and  fell  so  much  into  the  background,  that  an  injury 
could  be  sustained  without  being  felt  by  the  person  against  whom 
it  was  directed.  The  sole  matter  for  jurisprudence  was  to  determine 
in  what  ways  contumelia  could  be  exhibited  ;  the  extent  of  the  con- 
tumelia,  and  the  consequent  amount  of  the  penalties,  being  mainly 
left  to  those  who  had  to  decide  the  individual  cases. 

What,  then,  were  the  acts  that  expressed  disregard  or  contempt  of 
another  personality  with  suflBcient  clearness  to  come  within  reach 
of  definition  by  the  law  ?  They  were  fixed  by  the  limits  which 
defined  and  protected  the  private  life  of  the  individual  citizen; 
whoever  broke  through  them  in  word  or  deed  committed  an  injuria 
in  the  widest  objective  sense  of  the  word.  To  use  another  current 
phrase,  he  offended  against  the  eadstimatiOy  the  position  and  con- 
sequent rights  which  were  implied  in  citizenship ;  and  Cicero  points 
to  the  same  thing  when  he  terms  injuria,  ddorem  imnxinuta^ 
libertatis,  for  it  was  a  breach  of  the  freedom  and  immunity  from 
interference  which  the  StAte  secured  to  the  individual.  In  order  to 
bring  every  such  transgression  within  the  scope  of  the  actio  in- 
juriarum, there  needed  only  the  personal  aim  which  was  essential  to 
contumelia.  It  was  not  sufficient  that  the  invasion  of  another's 
rights  took  place  by  mere  negligence  or  even  with  a  purpose,  which 
though  lawless  was  not  directed  against  the  person  who  was  injured. 
The  injury  had  to  be  inflicted  for  the  sake  of  injury  cavern  injuriandi 
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OT  causa  eontumeli^.  Hence  the  delicts  against  property,  even  such 
a  one  as  robbery,  did  not  as  a  rule  imply  injuria  in  this  technical 
sense.  The  intention  of  the  thief,  for  example,  was  merely  to 
abstract  the  property,  and  in  the  cases  which  are  suggested  under 
the  Lex  Aquilia,  which  gave  rise  sometimes  to  an  action  for  injury 
as  well  as  one  for  damage,  the  ground  of  the  actio  injuriarum  is  not 
the  damage  to  property,  but  the  fact  that  it  has  been  done  with  the 
primary  purpose  of  injuring  or  insulting  the  owner.  Hence,  also, 
the  blow  given  in  joke  was  not  regarded,  and  what  looks  stranger 
at  first  sight,  neither  was  the  blow  given  in  conflict  dum  certat  nor 
the  abusive  words  in  rixa.  The  jurist  considered  that  the  mere 
ebullition  of  passion  under  such  circumstances  was  a  thing  distinct 
from  contumelia,  and  therein  they  concurred  with  Aristotle,  who 
tells  us  that  the  equivalent  vfipis  is  distinct  from  and  incompatible 
with  dufio^' 

The  cases  of  injury  fall  into  three  divisions  which  group  them- 
selves naturally,  and  probably  historically,  round  the  general  edict  of 
injuria:,  the  edict  against  canviciuniy  and  the  edict  against  what  was 
done  causa  infamandi.  The  first  and  plainest  mode  in  which  con- 
tumdia  could  be  exhibited  was  by  contempt  of  those  rights  which 
were  secured  by  the  ordinary  law,  and  it  was  these  which  were 
included  in  the  first  general  (conception  of  injuria.  But,  besides 
those  rights  in  the  strict  sense,  the  citizen  had  others  of  a  somewhat 
more  indefinite  character.  He  was  entitled  to  clsdm  that  respect  in 
the  public  social  life  which  was  sanctioned  by  the  ionos  mores  of  the 
State.  Wherever  those  forms  of  social  life  were  intentionally 
violated  contumelia  was  shown  as  distinctly  as  by  the  disregard  of 
the  ordinary  rights  of  law.  Lastly,  he  was  entitled  to  the  fair 
judgment  of  his  fellow-citizens,  and  therefore  everything  that  was 
done  for  the  purpose  of  distorting  that  judgment  in  the  case  of  the 
individual,  everything  that  was  done  cau>sa  infamandi,  fell  also 
under  the  general  conception  of  injuria. 

Little  need  be  said  as  to  the  cases  falling  under  the  first  section. 
They  included  every  personal  assault  and  every  interference  with 
the  rights  over  external  things,  and  in  most  instances  the  con- 
tumelious motive  was  clear  from  the  act  itself,  although  that  as  a 
point  of  fact  would  always  have  to  be  determined  by  the  judge. 
The  other  class  of  cases  are  more  important  to  us,  as  they  are  the 
only  ones  that  have  afifected  our  modem  law. 

The  most  notable  instance  of  the  second  class  of  cases,  those 
which  were  foimded  on  a  breach  of  the  law  which  governed  the 
public  social  life,  was  the  convidum ;  and  its  character  deserves 
dose  attention,  from  the  curious  and  confusing  use  which  has  been 
made  of  the  term  in  Scotch  laws.  Its  meaning  is  plainly  expressed 
by  Llpian  (D.  47,  10,  15,  §  4,  5) :  "  QvAim  in  unum  complures  voces 
con/eruntur  canvidum  appdlatur  quasi  convocium.  Sed  quod  ad- 
jicitur  Prcetore  ;  adversus  bonos  mores :  ostendit  non  omnem  in  unum 
tollaium  voci/erationem  Prcetorem  notare  sed  earn  qucs  bonis  morOms 
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improhatur  quoeque  ad  infammm  vd  irmdiam  dlicujus  spectaret ; " 
again  (§  11) :  ^'Apparet  nonomne  maiedictum  convidum  esse  sed  id  solum 
quod  cum  vociferatione  dictum  est;  "  and  (§  12)  "  Sive  unus  sive  plurea 
dixerint  qiwd  in  coetu  dictum  est  convidum  est  quod  auiem  non  in 
costu  nee  vociferatione  dicitur  convidum  nonproprie  dicitur  sed  in- 
famandi  causa  dictum.'*  It  was  clear  from  this  that  the  convidum 
was  nothing  else  than  public  load  abuse  or  proclamation  of  some- 
thing that  might  tend  to  infamy  or  detraction.  Whether  it  was 
true  or  not  was  immaterial,  or  might  at  most  affect  the  amount  of 
the  penalty ;  the  essence  of  the  offence  lay  in  the  public  affront, 
and  whether  that  was  sufficiently  serious  or  not  to  form  an  action 
was  determined  by  reference  to  the  bonos  mores  of  the  community. 
The  third  class  comprehended  those  cases  where  the  essence  of 
the  offence  lay  not  in  the  external  form,  but  in  the  falsity  of  the 
impression  conveyed  by  the  act.  The  convidum  was  an  open  breach 
of  the  law  which  regulated  the  public  social  life,  but  there  might 
be  nothing  in  the  form  of  the  defamation  which  wore  the  appear- 
ance of  illegality,  the  offence  lay  in  the  false  impression  produced, 
and  the  resulting  unwarrantable  depression  of  chanicter.  The 
direct  object  of  the  attack  was  what  was  called  the  opinio,  the 
actual  judgment  that  was  formed  upon  each  individual  citizen,  and 
which  his  fellow-citizens  were  entitled  to  form  and  express  in  any 
way  that  was  not' adversus  bonos  mores.  We  find  many  modes 
stated  in  which  this  false  impression  might  be  produced,  but  we 
need  only  attend  to  the  simplest  and  to  us  the  most  important, — 
what  we  now  understand  by  defamation.  Two  points  require  to 
be  especially  noted  in  order  to  bring  out  the  relation  of  the  Koman 
law  of  defamation  to  our  own.  The  first  and  most  essential  con- 
dition lay  in  the  falsity  of  the  statement.  If  the  infamatio  were 
well  founded,  no  man  could  be  blamed  for  it  but  he  who  had  con- 
tracted it  by  his  acts.  Of  course  we  might  easily  conceive  the  law 
to  have  stood  otherwise.  We  could  quite  understand  how  it  might 
be  a  breach  of  hoTios  mores  to  spread  true  statements  which  deeply 
affected  a  man's  fame  with  such  superfluous  industry  as  to  give 
them  imnatural  prominence  in  the  public  mind.  But  this  was  not 
the  case.  When  the  statements  were  true,  nothing  short  of  the 
public  insulting  proclamation  which  constituted  the  convidum  was 
sufficient  to  form  a  ground  of  action.  That  this  was  so  is  clear 
enough  from  the  few  texts  which  relate  to  the  subject.  One  of 
these  we  must  especially  notice  from  the  erroneous  use  which  has 
sometimes  been  made  of  it  Paulus  says  (D.  47, 10, 18),  *'£um  qui 
nocentem  infamavit  non  esse  honum  et  equum  db  cam  rem  condcmnari; 
peccata  cnim  nocentium  nota  esse  oportere  et  expcdire**  From  this 
text,  taken  by  itself,  we  might  perhaps  infer  that  the  essence  of  the 
infamatio  was  not  wholly  destroyed  by  the  truth  of  the  statement, 
but  that  the  real  explanation  was,  that  in  certain  cases  a  general 
rule  that  forbade  defamatory  statements,  whether  true  or  false,  was 
superseded  by  a  higher  law  of  expediency  which  permitted,  and  in- 
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deed  required  the  spreading  of  statements  which  were  hurtful  to 
character  when  such  a  proceeding  might  tend  to  the  public  good. 
Tills  plausible-looking  interpretation  seems  to  have  affected  the 
minds  of  the  judges  in  some  Scotch  cases,  but  it  is  irreconcilable 
with  a  distinct  passage  in  the  Code  (c.  9,  35,  5),  "  Si  nan  convicii 
consUio  te  alxquid  injuriosum  dixisse  probare  potes  fides  veri  a 
calumnia  te  de/endit "  (see  also  h.  t.  10).  We  must  conclude  that 
the  truth  was  in  all  cases  a  complete  defence,  and  that  the  reason 
given  by  Paulus  was  merely  one  of  those  supports  given  to  an 
established  rule  of  law  from  general  considerations  of  expediency, 
with  which  we  are  not  unfamiliar  in  more  modem  cases,  and  which 
serve  only  to  obscure  the  real  grounds  and  nature  of  the  rule. 

The  other  necessary  element  of  defamation  to  which  special 
attention  is  required  is  that  personal  motive  which  has  been  already 
stated  to  be  essential  to  every  case  of  injuria.  The  most  familiar 
expression  for  it  is  the  animtis  injuriandi,  a  phrase,  however,  which 
is  scarcely  used  by  the  classical  jurists,  who  prefer  designing  the 
act  as  done  causa  contumelice,  or  with  reference  to  the  special  case 
causa  in/amandi.  We  are  not  concerned  of  course  here  with  the 
mode  of  proof.  In  many  instances  the  nature  of  the  act  itself 
might  afford  sufficient  evidence  of  the  intention,  in  other  acts  of  a 
dubious  character  it  might  be  necessary  to  have  recourse  to  other 
evidence,  but  at  all  events  the  motive  was  always  a  necessary 
question  of  fact,  and  seems  never  to  have  been  dealt  with  as  a  pre- 
sumption of  law.  An  illustration  of  the  mode  in  which  the  absence 
of  this  motive  was  a  sufficient  answer  to  a  charge  of  defamation  is 
to  be  found  in  the  passage  we  have  quoted  above  from  the  Code, 
when  the  fides  veri,  the  belief  that  the  statement  propagated  was 
true,  is  held  to  destroy  the  essence  of  the  offence.  And  another 
may  show  still  more  clearly  how  far  the  Roman  law  went  in 
requiring  the  injury  to  be  done  catisa  injurice.  If  an  astrologer  or 
diviner  declared  that  a  person  was  a  thief  there  was  no  actio 
injuriarmn  against  him.  He  could  be  punished  for  exercising  an 
unlawful  trade,  but  this  very  unlawful  aim  was  sufficient  to  clear 
him  from  the  intention  of  defamation. 

We  have  confined  ourselves  to  the  chief  features  of  the  private 
delict,  partly  because  it  was  the  leading  and  most  characteristic 
form  which  the  redress  of  injury  assumed  in  the  Eoman  law,  and 
partly  because  it  is  to  it  that  the  jurisprudence  relates  which  has 
influenced  our  modem  law.  But  even  at  an  early  time  certain 
injuries  were  singled  out  by  special  legislation  for  severe  punish- 
ment, and  towards  the  close  of  the  classical  period  there  are 
indications  of  a  tendency  to  break  up  the  general  delict  into  special 
offences,  and  to  approach  more  nearly  to  the  view  of  preventive 
punishment.  With  these,  however,  we  need  not  concern  ourselves, 
and  we  now  pass  to  the  corresponding  Scotch  law. 

We  have  never  had  in  the  law  of  Scotland  any  precise  equivalent 
to  the  actio  injuriarum.    What  has  been  generally  known  under 
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that  name  presents  certain  important  differences  both  in  its 
character  and  extent.  Its  scope  was  limited  to  those  cases  which 
in  the  £oman  law  fell  under  eonvidum  and  defamation,  while  the 
real  injuries  were  for  the  most  part  dealt  with  by  the  public 
criminal  law.  The  peculiar  character  and  extent  of  the  Boman 
action  was  due  to  causes  which  were  not  operative  in  Scotland. 
It  arose  partly  from  the  unbroken  development  of  the  early  law  of 
personal  injuries,  by  a  process  of  interpretation  which  was  favoured 
and  indeed  made  possible  by  the  long-continued  prominence  of  the 
private  delict.  But  it  was  partly  also  due  to  the  political  and 
social  characteristics  of  the  Roman  people.  Their  profound  resi)ect 
for  external  position  and  dignity  guided  them  naturally  to  coti- 
tumelia  as  the  chief  characteristic  of  those  offences  which  in  other 
coimtries  the  law,  when  the  old  vindictive  point  of  view  was  lost, 
either  regarded  as  giving  a  private  right  to  compensation  for  loss 
and  pain  or  punished  as  dangerous  to  public  safety.  And,  in  con- 
currence with  this,  we  must  remember  the  complete  subordination 
of  the  citizen  to  the  State,  which  brought  within  the  cognizance  of 
the  law  those  social  relations  and  offences  which  in  the  modem 
European  nations  were  regarded  as  purely  personal  At  the  time 
when  jurisprudence  may  be  said  to  have  arisen  in  Scotland  the 
state  of  matters  was  wholly  different.  The  most  of  the  personal 
injuries  were  separately  recognised  and  punished  by  the  criminal 
law,  while  the  honour  and  dignity  of  the  individual  were,  as  in 
most  contemporary  nations,  under  his  own  charge,  and  could  be  best 
maintained  in  the  public  view  by  his  personal  action.  In  fact  the 
pl6U3e  of  the  Roman  law  of  injury  was  really  occupied  by  the  law 
of  honour ;  it  was  by  it,  and  not  by  the  State,  that  his  extstimatio 
was  defined,  and  when  injured  by  coTvtumelia  he  had  to  seek 
redress  not  from  the  law  but  at  the  hands  of  his  assailants.  The 
only  case  when  the  law  stepped  in  for  the  vindication  of  honour 
was  when  the  offence  touched  the  officers  and  magnates  of  the 
State. 

The  way  by  which  any  part  of  the  law  of  injury  was  introduced 
into  Scotland  was  through  the  Ecclesiastical  Courts.  These  Courts, 
besides  their  well-known  jurisdiction  over  rights  which  were  either 
directly  ecclesiastical  or  arose  under  the  sanction  of  the  Church, 
claimed,  and  in  some  instances  obtained,  a  very  extensive  jurisdic- 
diction  over  matters  which  pertained  to  morals.  They  were  Ctirue 
Christianitatis,  and  therefore  endeavoured  to  punish  those  offences 
which,  although  not  falling  within  the  province  of  the  civil  law, 
were  yet  contrary  to  the  precepts  of  religion.  Such  a  case  was 
presented  by  scandal  or  defamation,  which  they  claimed  a  right  to 
punish  nearly  everywhere,  and  which  in  Scotland  was  expressly 
acknowledged  to  be  within  their  jurisdiction.  For  this  offence  it 
would  appear  that  their  original  and  proper  punishment  was  the 
palinode,  which  was  a  form  of  public  retractation  and  repentance, 
and  which  served  the  double  purpose  of  punishment  and  reparation. 
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They  also,  however,  made  use  of  fines,  payable  either  to  their  own 
procurator  or  to  the  person  defamed,  and  these  latter  in  course  of 
time  came,  in  conformity  with  the  analogies  of  the  secular  law,  to  be 
r^arded  as  damages  or  solatium,  although  they  were  in  their 
origin  strictly  penaL  The  proper  law  of  these  Courts  was,  of 
course,  the  Canon  law,  which,  in  the  matter  of  scandal,  had  bor- 
rowed its  definitions  and  phraseology  almost  wholly  from  the  Eoman 
law,and  it  was  to  this  latter  they  had  recoursewhen  they  had  occasion 
to  look  further  than  their  own  customs  and  precedents.  It  may  be 
said,  then,  that  in  the  case  of  defamation  the  Commissary  Court 
gave  a  remedy  which  was  closely  analogous,  if  not  practically  iden- 
tical, with  the  actio  injuriarum.  It  is  true  that  there  were  consider- 
able theoretical  differences,  but  these  scarcely  affected  the  practical 
result  Although,  in  later  times,  the  fines  awarded  by  the  Court 
were  given  chiefly  in  name  of  solatium  and  damages,  yet  the  general 
penal  character  of  the  action  remained  unchanged.  The  libel 
charged  the  scandal  as  a  crime  and  offence,  the  form  of  punishment 
was  preserved  in  the  palinode  and  the  fine  to  the  procurator,  and 
under  whatever  name  the  fine  was  awarded  to  the  injured  person, 
it  no  doubt  served  equally  well  the  vindictive  purpose.  The  doc- 
trines and  terminology  of  the  Civil  law  could  thus  be  applied  in 
this  Court,  without  confusion  arising  from  any  essential  difference 
in  the  ground  of  action  or  the  character  of  the  penalty,  so  long,  at 
least,  as  questions  of  patrimonial  loss  or  wounded  feeling  merely 
affected  directly  the  amount  of  the  fine. 

In  the  earUer  authorities  of  the  Scotch  law  the  exclusive  compe- 
tence of  the  Commissary  Court  to  the  action  for  scandal  was  dis- 
tinctly recognised.  The  Court  of  Session  regarded  it  as  a  matter 
entirely  beyond  their  concern,  and  the  Court  of  Justiciary,  whose 
multifarious  and  sometimes  eccentric  adtivity  scarcely  left  anything 
untouched,  seems  only  to  have  taken  cognizance  of  it  in  a  few 
cases  of  an  extraordinary  and  aggravated  character.  When  the 
Court  of  Session  entertained  actions  of  defamation  they  rested  on 
grounds  of  a  totally  different  character.  Stair  (I.  ix.  4)  says  that 
"  fame,  reputation  and  honour  are  also  in  some  way  reparable. 
Firstly,  by  making  up  the  damage  that  is  inferred  in  men*s  goods 
by  the  liurt  of  their  fame,  whereby  their  gain  ceaseth  in  that  being 
repute  such  persons  they  are  disenabled  for  their  affairs.  Such 
actions  upon  injurious  words,  as  they  relate  to  damage  in  means, 
are  frequent  and  curious  among  the  £nglish  ;  but  with  us  there  is 
little  of  it  accustomed  to  be  pursued,  though  we  own  the  same 
grounds,  and  would  proceed  to  the' same  effects  with  them  if  ques- 
tioned. Secondly,  damage  in  fame  or  honour  is  repaired  by  homage, 
acknowledgment  and  ignominy  put  upon  the  delinquent.  Thirdly, 
by  equivalent  honour  and  vindication  to  the  injured."  The  last 
two  remedies  mentioned  either  refer  to  the  Ecclesiastical  Courts  or 
to  private  pergonal  vindication  of  honour ;  the  first  describes  the 
strictly  l^al  remedy,  as  recognised  by  the  Court  at  that  time,  and 
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indeed  for  long  afterwards.  The  action  competent  before  the  ordi- 
nary Courts,  which  is  thus  described  by  Stiiir,  is  evidently  com- 
pletely diflferent  from  the  actio  injuriarum,  and  is  indeed  strictly 
analogous  to  the  action  for  damnum  injuria  datum  of  the  Lex  Aquilia. 
It  was  founded  on  patrimonial  loss,  for  which  it  was  intended  to 
give  reparation,  and,  properly  speaking,  took  no  cognizance  whatever 
of  any  other  ground  of  action.  One  very  important  consequence  of 
this  distinction  was,  that  the  dolus  or  animus  which  was  essential 
to  the  actio  injuriarum,  and  was  recognised  as  necessary  in  the  Com- 
missary Court,  had  here  no  proper  place.  In  accordance  with  all  the 
analogous  cases  of  reparation  for  patrimonial  loss,  culpa  was  quite 
sufficient.  Had  the  two  actions,  therefore,  been  kept  apart,  we 
should  have  had  one  founded  on  the  mere  fact  of  defamation  with 
the  animus  inpiriandi,  and  another  founded  on  injury  to  means  and 
estate,  for  which  culpa  alone  was  necessary. 

But  in  point  of  fact  these  actions  were  not  long  kept  separate.  In 
both  cases  the  law  was  determined  ultimately  by  the  Court  of  Session, 
which  reviewed  the  judgment  of  the  Commissary  Courts,  and  had 
naturally  a  tendency  to  apply  the  same  principles  to  both  actions  ; 
and  there  was  a  common  element  in  both  sides  which  helped  their 
assimilation.  The  Commissaries  from  the  first  had  the  element  of 
solatium  growing  out  of  the  money  line,  and  the  Court  of  Session 
were  also  familiar  with  the  remedy  in  its  application  to  other 
details.  They  were  also  inclined  to  give  greater  scope  to  actions 
resting  on  wounded  feelings,  in  accordance  with  the  growing  dispo- 
sition to  discourage  every  form  of  private  vindication,  and  to  pro- 
vide instead  a  remedy  at  law.  Hence,  it  is  not  a  matter  of  much 
wonder  that  before  long  they  lost  sight  of  the  exclusive  jurisdiction 
of  the  Commissaries,  and  began  to  entertain  the  action  for  solatium 
in  their  own  Court.  The  original  jurisdiction  of  the  Court  is  first 
clearly  sustained  in  the  case  of  Auchenleck  v.  Gordon  (March 
4,  1755,  M.  7348),  and  after  some  wavering  the  matter  was  set 
finally  at  rest  in  Wilkiew.  Wallace  (Feb,  15, 1765,  M.  7360.)  In 
this  case  the  question  of  jurisdiction  was  formally  raised,  and  the 
action  was  thrown  out  by  Lord  Kames,  who  thus  reports  the  subse- 
quent reversal  of  his  decision  :  **  I  was  clear  for  sustaining  the  de- 
clinature, for  though  damages  for  repairing  a  patrimonial  loss  came 
under  the  jurisdiction  of  the  Court  of  Session,  yet  there  is  no  patri- 
monial loss  specified,  and  the  damages  libelled  are  only  for  assythe- 
ment  or  solatium,  which,  with  regard  to  verbal  injuries,  come  within 
the  cognizance  of  the  Commissary  Court,  which  is  declared  law  by 
all  writers.  The  only  reason  given  was,  that  in  several  late  cases  of 
the  same  kind  action  had  been  sustained  in  this  Court  in  the  first 
instance,  and  it  was  now  too  late  to  retreat.*'  The  Court  of  Session, 
however,  while  thus  assuming  concurrent  jurisdiction  with  the  Com- 
missaries in  every  case  of  defamation,  whether  attended  with  patri- 
monial loss  or  not,  did  not  attempt  to  give  a  remedy  which  was  for- 
mally penal.    It  is  true  that  cases  were  brought  before  the  Court  in 
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the  form  of  the  criminal  libel,  in  which  the  ground  of  action  was 
described  in  the  major  as  an  offence  of  a  high  nature  {Hamilton^ 
Aug.  10, 1771,  M.  13,924),  and  conclusions  were  even  inserted  for 
fine  and  palinode ;  but  they  never  gave  effect  to  their  conclusions, 
and  the  right  of  action  before  the  Court  was  thus  for  damages  and 
solatium  for  the  loss  and  wounded  feeling  which  were  the  conse- 
quences of  the  defamatory  act.  But,  while  thus  depriving  the 
action  foB  scandal  of  its  peculiar  features,  and  permitting  it  to  be 
pursued  before  them  only  as  it  was  termed  in  civilem  effedum,  they 
were  under  the  persuasion  that  they  had  taken  over  the  dctio  injuri- 
arum,  and  that  they  were  therefore  bound  to  pay  some  regard  to  the 
civil  law  doctrines  on  the  subject  In  effect,  the  action  for  solatium 
did  closely  resemble  the  actio  injuriarum,  and  might  indeed  be  said 
to  apply  the  same  remedy  under  a  different  name.  The  wounded 
feeling  is  apt  to  resolve  itself  into  contumelia,  and  the  solatium  looks 
extremely  like  the  vindictive  penalty  in  disguise.  Except,  there- 
fore, in  a  few  outlying  cases  the  different  modes  of  expression  did 
not  seriously  affect  the  practical  result,  and  the  name  of  the  action 
was  no  great  misapplication.  Eemaining  in  the  belief  that  they 
were  dealing  with  the  actio  injuriarum,  they  found  it  impossible  to 
get  rid  of  the  animus  injuriandi,  which  remained  persistently 
sticking  in  their  authorities,  and  from  the  same  source  they  were  in 
constant  trouble  about  the  Veritas  corivicii.  These  two  questions 
form  the  battle-ground  in  every  case  of  defamation  that  turns  up 
daring  the  century  prior  to  the  establishment  of  the  Jury  Court. 
In  considering  them  we  may  use  indifferently  the  cases  originating 
in  the  Court  of  Session  and  those  brought  by  review  from  the 
Commissary  Court,  as  both  were  dealt  with  under  the  same  law, 
so  far  as  the  grounds  of  action  were  concerned — the  peculiarly  crimi- 
nal remedy  of  the  Commissary  Court  coming  to  be  of  little  con- 
sequence and  being  easily  kept  apart. 

The  difficulty  sometimes  experienced  in  the  case  of  the  animv^ 
injuriandi  arose  from  the  mixed  conclusions  for  solatium  and  dam- 
ages, but  although  it  formed  the  subject  of  frequent  discussion,  the 
Court  on  various  occasions  indicated  a  pretty  distinct  rule  on  the 
matter.  When  the  action  resolved  itself  into  a  claim  for  solatium, 
and  no  patrimonial  loss  was  alleged,  the  animvs  injuriandi  was 
always  requisite.  The  Court  held  an  action  of  this  sort  to  be  the 
CLctio  injuriarum.  Wherever,  therefore,  the  circumstances  of  the 
case  showed  nothing  more  than  indiscretion,  or  when  the  relation 
of  the  parties  was  such  as  gave  rise  to  what  we  now  call  privilege, 
the  action  failed  from  want  of  the  necessary  animus.  In  no  cai>e 
does  it  appear  that  the  animus  was  a  presumption  of  law  from 
the  nature  of  the  defamatory  statement  itself.  The  question  was 
always  one  of  fact,  and  though  in  some  cases  it  might  be  held  tliat 
the  statement  taken  by  itself,  and  without  sufficieut  explanation  on 
the  part  of  the  defender,  formed  sufficient  evidence  of  animus^  yet 
the  whole  circumstanced  of  the  case  were  always  open  to  the  con- 
sideration of  the  Court    An  illustration  of  the  mode  of  treatment 
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may  be  found  in  Rose  (May  26,  1803,  Hume,  p.  614),  an  action 
based  upon  the  circulation  of  undoubtedly  defamatory  reports 
against  a  clergymaa  It  appeared  that  there  was  nothing  worse  in 
the  case  than  a  mere  love  of  gossip,  and  the  Court  thought  "  that 
the  whole  circumstances  of  the  case  did  not  indicate  an  animus 
injuriandi,  or  active  malice,  and  that  she  was  not  responsible  in  law 
for  a  piece  of  idle  and  transient  indiscretion  from  which  no  preju- 
dice had  ensued."  The  case  of  Thorn  v.  Cameron  (ISlS^Hunje,  p.  646) 
is  interesting  on  this  point,  as  it  looks  at  first  like  a  transition 
to  the  point  of  view  that  the  animus  is  a  necessary  inference  of  law 
from  the  statement  being  false  and  injurious.  In  that  case  the 
defamation  was  a  serious  one  in  its  possible  consequences,  and  three 
judges  (in  opposition  to  a  minority  of  two  and  reversing  the  judg- 
ment of  the  Lord  Ordinary)  delivered  opinions  that  in  some  pas- 
sages seem  to  indicate  that  they  considered  the  animiis  to  be  neces- 
sarily implied  in  a  statement  of  the  kind.  But  a  closer  examina- 
tion shows  that  they  were  much  influenced  by  the  exceptionally 
injurious  character  of  the  defamation,  and  further,  that  they  by  no 
means  disregarded  the  extraneous  circumstances  of  the  case.  When, 
however,  the  action  was  based  on  patrimonial  loss,  the  rule  was 
different.  It  was  stated  clearly  in  the  case  of  Oroeme  v.  Skene  and 
Cunningham  (March  3,  1765,  M.  13,923).  ^' An  actio  injuriarum, 
where  there  is  no  patrimonial  loss,  and  where  the  damages 
awarded  are  only  in  solatium,  must  be  founded  upon  dolus  malus^ 
according  to  the  opinion  of  all  writers  upon  law,  and  so  far  it  differs 
from  damages  awarded  to  repair  a  patrimonial  loss,  in  which  it  is 
sufficient  to  specify  even  culpa  levissima'*  The  same  distinction  is 
alluded  to  by  the  President  Blair  in  the  case  of  Craig  v.  Hunter 
(June  29,  1809,  Borthwick,  App.  p.  384).  "  In  the  proper  action 
for  scandal  animvz  injuriandi  is  requisite.  True,  there  may  be 
ground  for  a  process  of  reparation  (though  not  strictly  for  scandal) 
even  in  a  case  of  error  attended  with  no  wrongful  purpose."  These 
distinct  statements  might  be  confirmed  by  numerous  more  indirect 
allusions  in  other  cases. 

The  question  of  the  Veritas  convicii  was  much  more  troublesome, 
and  was  never  very  distinctly  settled.  The  confusion  first  arose 
from  an  inexplicable  misunderstanding  of  the  term  convicium,  which, 
as  we  have  seen,  was  quite  distinct  from  defamation,  and  meant 
the  publication  of  injurious  or  insulting  statements,  whether  true 
or  false,  in  an  unwarrantable  and  ofiensive  manner.  It  was  to  this 
that  the  maxim  applied,  Veritas  convicii  non  excusat,  which  obtained 
so  great  currency  in  Scotland.  But  the  Scotch  lawyera  unfor- 
tunately applied  the  term  convicium  to  every  case  of  defamation, 
and  therefore  were  in  danger  of  the  monstrous  conclusion,  that 
every  statement  injurious  to  character  might  be  made  the  occasion 
of  solatium  or  damages  without  regard  to  its  truth  or  falsity.  To 
escape  from  this,  they  had  recourse  to  the  unlucky  expedient  of 
drawing  a  distinction  between  the  civil  and  criminal  actions,  and 
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declaring  that  the  maxim  applied  strictly  only  to  the  last.  This 
distinction  is  first  clearly  stated  in  the  case  of  Hamilton,  and  is 
frequently  referred  to  afterwards.  How  it  came  to  be  adopted  is 
difficult  to  conjecture,  but  if  we  may  guess  from  the  pleadings  in 
Hamilton,  it  came  partly  from  the  English  law  of  libel,  and  partly 
from  a  view  that  the  conmcium  was  especially  connected  with  the 
animus  injuriandi  which  formed  the  basis  of  criminal  actions. 
Of  course,  in  the  civil  law  there  was  no  foundation  for  such  a 
distinction,  the  difference  in  the  application  of  the  Veritas  lying 
in  the  character  of  the  act  and  not  of  the  remedy,  and  there  seems 
to  have  been  as  little  ground  for  it  in  the  older  Scotch  law,  so  far 
as  can  be  seen  from  the  scanty  records  of  the  early  cases. 

But,  although  the  way  was  thus  made  clear  for  permitting  the 
proof  of  Veritas  in  civil  actions,  it  was  only  allowed  with  much 
diffictdty  and  under  considerable  restrictions.  This  partly  arose 
from  the  continued  influence  of  the  old  maxim,  which  many  of  the 
judges  were  inclined  to  connect  with  the  animus  injuriandi,  and  to 
apply  in  every  case  when  this  was  distinctly  shown,  and  partly 
ahio  fi'om  the  feeling  that  there  was  a  real  distinction  to  be  drawn 
in  cases  of  defamation  which  afforded  substantial  grounds  of 
expediency  in  regulating  its  application.  In  the  case  of  Hamilton 
(1771)  the  proof  was  refused,  but  there  were  distinct  indications 
that  the  judges  were  wavering  on  the  matter,  and  would  probably 
have  in  the  end  allowed  it  had  they  not  been  hampered  by  a 
previous  interlocutor.  In  the  subsequent  cases  of  Chalmers 
(Feb.  22,  1785,  M.  13,939)  and  Peat  (March  6, 1793,  M.  13,941), 
both  ordinary  cases  of  defamation,  the  proof  was  allowed ;  but  in 
the  case  of  Seotlands  v.  Thomson  (Aug.  8,  1776,  M.  13,934)  it 
was  distinctly  refused.  The  latter  was  a  case  of  defamation  from 
the  pulpit,  and  therefore  could  be  distinguished  from  the  others  by 
the  mode  of  publication.  To  pass  over  some  cases  of  little  con- 
sequence, we  come  to  three  in  which  the  point  was  specially 
discussed,  and  in  which  nearly  all  the  judges  expressed  their 
opinions.  These  are  Thomson  v.  Gillie  (May  16,  1810),  Mac- 
donald  v.  Macdonald  (June  2,  1813),  and  l)yce  v.  Kerr  and  others 
(July  9,  1816),  From  these  cases  we  can  gather  pretty  clearly 
the  general  drift  of  the  law,  although  there  were  very  considerable 
differences  of  opinion.  In  the  first  case  the  Court  allowed  a  proof 
of  such  statements  as  might  have  been  made  without  anv  animus 
injuriandi.  In  the  second  case  the  proof  was  allowed,  and  in  the 
third  refused,  and  in  both  instances  the  opinions  of  the  judges, 
with  the  exception  of  the  Lord  President  Hope,  whether  in  the 
niajoiity  or  minority,  are  much  in  accordance  with  the  judgment  in 
the  case  of  Thomson.  None  of  them  commit  themselves  to  the 
doctrine  that  proof  of  the  Veritas  convicii  is  to  be  allowed  in 
erery  esse,  and  indeed  almost  all  of  them  distinctly  repudiate 
mob  an  idea.  The  distinction  to  which  most  of  them  pointed  was 
this  that  wherever  the  injurious  statement  was  made  from  purely 


72  NOTES  ON  THE  ACTIO  TNJUKIARUM  AND 

malicious  motives,  the  proof  of  Veritas  was  to  be  refused,  or  at  the 
most  allowed  only  for  the  sake  of  alleviating  the  damages.  Others 
su^ested  a  distinction  akin  to  that  in  the  Boman  law,  that  there 
were  cases  when  damages  were  due  on  account  of  the  manner  and 
extent  of  the  publication.  Had  the  latter  view  prevailed,  we 
should  have  had  a  class  of  cases  resting  on  a  principle  similar  to 
the  conviciuniy  and  distinguished  like  it  from  the  simple  case  of 
defamation.  Had,  on  the  other  hand,  the  former  view  prevailed,  we 
should  apparently  have  had  the  proof  of  Veritas  refused  in  every  case 
of  the  actio  injuriarum,  and  allowed  only  in  cases  founded  on 
patrimonial  loss.  It  is  scarcely,  however,  likely  that  it  would  have 
been  carried  so  far,  and  it  is  more  likely  that  the  rule  Avould 
ultimately  have  rested  on  a  distinction  drawn  from  the  mode  or 
extent  of  publishing  the  defamation. 

Summing  up,  then,  the  leading  principles  of  the  law  els  recognised 
in  the  Court  of  Session  prior  to  the  introduction  of  the  Jury  Court, 
we  may  say  that  two  actions,  or,  to  use  stricter  language,  two  obliga- 
tions ex  delicto,  might  arise  from  defamation,  one  for  reparation  of 
patrimonial  loss,  and  another  for  solatium.  To  ground  the  first  of 
these  culpa  was  alone  necessary,  and  the  truth  of  the  statement 
was  admitted  as  a  complete  defence.  For  the  other  it  \^as  necessary 
to  prove  the  animus  injuriandi,  which  might  be  inferred  either 
from  the  defamatory  act  itself  or  from  extraneous  evidence, 
but  in  every  case  was  determined  £is  a  matter  of  fact,  and  not  as 
one  of  pure  legal  inference.  With  regard  to  the  effect  of  Veritas  in 
this  latter  case,  it  is,  as  we  have  seen,  impossible  to  state  with 
precision  any  rule  ;  but  it  is  at  least  certain  that  the  Court,  although 
differing  widely  as  to  the  extent  to  which  it  was  admissible,  were 
on  the  whole  pretty  well  agreed  that  there  were  numerous  cases  in 
which  it  formed  no  sufficient  defence.^ 

It  is  needless  to  point  out  that  this  differs  materially  from  what 
is  understood  to  be  the  existing  law.  The  animus  injuHandi  is 
now  apparently  presumed  by  law  from  the  false  statement,  except 
in  those  cases  where  the  presumption  is  rebutted  by  a  case  of 
privilege.  The  distinction  between  the  reparation  for  patrimonial 
loss  and  solatium  has  disappeared,  and  has  indeed,  from  the  animus 
being  now  a  matter  of  legal  presumption,  become  inapplicable, 
except  in  cases  of  privilege,  where  it  would  not  probably  be 
listened  to.  And,  lastly,  the  plea  of  Veritas  is  now  a  complete 
defence  in  every  c£ise.  For  these  changes  we  are  probably  indebted 
to  the  English  law,  which  naturally  exercised  a  very  large  influence 
over  the  early  decisions  of  the  Jury  Court.  •  The  English  law  of 
slander,  and  the  action  in  the  case  for  libel,  was  clear,  and  decided 
upon  the  treatment  of  malice  and  Veritas ;  and  the  Scotch  law,  on 
the  other  hand,  was  on  many  points  obscure,  and  in  isolated  cases 

^  See  as  to  this  the  opinion  of  Lord  Jeffrey,  expressed  in  a  letter  to  Hazlitt,  who 
was  at  that  time  meditating  legal  revenge  upon  Blackwood  for  an  article  in  the 
Magazine. — Cmistable^s  Correspondence,  ii.  p.  220. 
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OT  expression  might  easily  be  supposed  to  be  the  same  as  in  the 
South  country ;  hence  it  came  that  the  English  lawyer  who  pre- 
sided over  the  Jury  Court  quite  naturally  had  recourse  to  the 
expressions  and  doctrine  with  which  he  was  familiar,  and  which 
did  not  seem  to  him  to  differ  from  thei  Scotch  law,  although  some 
of  his  statements  would  have  seemed  very  strange  indeed  to  the 
previous  generation  of  Scotch  judges.    The  chief  loss  we  may  have 
sustained  from  this  is  best  suggested  by  the  consideration  that  the 
Scotch  law  has  been  placed  on  the  same  footing  as  a  single  depart- 
ment of  the  corresponding  English  law.     The  English  criminal 
action  for  libel  provided  a  remedy  for  the  most  important  of  those 
cases  which  the  Scotch  judges  would  have  dealt  with  by  refusing  a 
proof  of  the  Veritas  convicii.    By  far  the  most  serious  cases  of 
defamation  are  those  which  take  place  through  the  wide  pub- 
lication obtained  by  printing.     So  far  as  these  rest  on  false  state- 
ments, we  are  able  to  deal  with  them  by  our  present  action,  though 
whether  in  every  case  the  civil  remedy  is  quite  satisfactory  may  be 
doubted.     But  when  the  statements  are  true,  and  the  offence — often 
undeniably  serious — ^rests  upon  the  unwarrantable  pain  and  insult 
which  has  been  inflicted  by  dragging  matters  into  publicity  that 
related  purely  to  private  life,  we  have  no  law  that  will   serve 
us.    The  Uomans  dealt  with  the  form  of  publication  current  in 
their  days,   by  punishing  the  convicium;    and  in  almost  every 
country  ia  Europe  the  law  provides  a  criminal  remedy.     In  our 
older  law,  as  we  have  seen,  the  Court  refused  in  such  cases  to 
permit  any  proof  of  the  Veritas,  but,  so  far  as  appears  from  the  most 
general  and  authoritative  statements  of  the  present  law,  we  can 
now  deal  with  such  cases  in  no  shape  whatever.     Of  course  there  is 
a  good  deal  to  be  said  in  favour  of  free  public  discussion  of  every- 
thing, and  hitherto  we  have  not  suffered  much  from  wanting  tlie 
means  of  punishing  the  abuse  of  it,  but  still  it  is  a  matter  for 
serious  consideration  whether  we  have  not  managed  to  leave  a  gap 
iu  the  law  which  may  some  day  be  felt.     Whether  we  ought  not 
to  go  farther,  and  provide  a  criminal  or  quasi-criminal  remedy  in 
every  case,  is  a  doubtful  matter.     It  would,  no  doubt,  in  many 
cases  be  simpler  and  more  scientific  than  our  present  mode  of 
reaching  the  same  end  indirectly  by  giving  solatium.    Compensation 
for  wounded  feelings  n^ust  always  be  somewhat  diflScult  to  asses.*?, 
and  in  nine  cases  out  of  ten  means  a  vindictive  penalty.     But 
perhaps  we  may  on  the  whole  rest  content  with  the  simplicity  of 
the  present  mode  of  proceeding.     When  the  defamation  comes 
witliin  the  sphere  of  legal  remedy,  we  simply  let  loose  the  jury 
upon  the  culprit,  and  we  may  feel  tolembly  certain  that  they  will 
be  guided  by  the  borios  mores  of  the  community,  and  inflict  a  proper 
penalty  for  the  breach  of  them,  whether  we  choose  to  call  it 
punishment  or  solatium. 

TOL  XIX.  NO.  CCXVUL— FEBRUARY  1875.  F 


74 


JUDICIAL    STATISTICS    1873. 

Third  Article. — Local  Courts. 

This  section  of  the  Statistical  Beport  commences  with  a  com- 
parative table  (p.  77)  of  the  business  in  the  Sherifl*  Ordinary 
Courts  in  the  following  years : — 

Number  of  Causes  within  the  years  1870.      1871.      1872.       1873. 

1.  In  dependence  at  commencement        1904    1771     1775     1801 

2.  Initiated  within  the  year  .         7259     6886     6835     6599 


Total  .        9163    8607    8610     8400 

Final  judgments  within  the  year  .  5977  5376  5362  5166 
Taken  out  of  Court  .  .         1417     1456     1448     1.322 

In  dependence  at  end  of  the  year  1769     1775     1800     1912 

These  statistics  show  how  uniform  is  the  working  of  the  judicial 
system  in  the  Sheriff  Courts.  The  table  separates  the  ''fiTialjud^- 
merUs  *'  between  those  in  foro  and  those  in  absence ;  but  the  last 
cannot  be  thus  classified  under  the  character  of  final  judgments.  It 
thus  appears  that  of  5166  of  so-called  final  judgments  no  fewer 
than  3220  were  mere  decrees  in  absence,  leaving  only  the  small 
remainder  of  1946  for  judicial  determination.  So  infinitesimally 
minute  and  scrupulous  is  the  statist,  that,  by  a  footnote  under  the 
year  1873,  the  reader  is  warned  that,  of  the  number  of  1801  causes 
in  dependence  at  the  commencement  of  the  year,  one  unfortunate 
unit  had  been  omitted  to  obtain  a  place  in  the  proper  niche  of  the 
previous  year.  This  hyper-conscientiousness  is  often  afterwards 
repeated,  though  such  insignificant  omissions  do  not  in  the  least 
disturb  the  general  results.  One  important  department  of  this  com- 
prehensive table  is  for  the  first  time  given  under  the  year  1873,  being 
the  result  of  appeals  from  Sheriffs-substitute  to  Sheriffs.  The  number 
of  appeals  is  set  down  at  718,  of  which  appeals  it  is  said  517  were 
sustained  (meaning  assuredly  the  reverse — that  the  judgment  of 
the  resident  Sheriff  was  affirmed,  and  the  appeal  not  sustained), 
whilst  127  wei-e  "reversed,"  and  74  had  "mixed  judgments." 
Besides  these  judgments  by  the  Principal  Sheriff  on  appeal  24 
are  reported  as  judgments  given  directly  by  himselt  The  judg- 
ments given  by  the  Sheriffs-substitute  in  1873  are  set  down  at 
1204.  A  number  of  other  somewhat  important  matters  are  only 
reported  for  the  year  1873,  the  three  previous  years  being  in  blank. 
There  are  therefore  no  materials  for  comparison  between  the^e 
successive  years.  This  is  explained  by  a  note  to  the  effect  that, 
"  on  8th  November  1873,  Lord  Advocate  Young  certified  under  the 
Act  new  forms  for  the  returns  of  the  civil  business,  separating  the 
administrative  from  the  judicial  business  of  Sheriff  Courts." 
This  additional  column  under  the  year  1873  gives  the  following 
results : — 
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Applications  undeb  the 

1.  Bankniptcy  Act      .            »            .  •  1853 

2.  Poor  Law  Acts         .            •            •  »  685 

3.  Lunacy  Acts            .            .            ,  •  2152 

4.  Ee^istration  of  Births,  et<5.  .            .  .  590 

5.  Master  and  Servant  Act      .            .  •  549 

6.  Service  of  Heii-s       ....  603 

7.  For  appointment  of  Tutors  and  Curators  .  39 

8.  Prisoners  for  aliment           .            •  •  110 

9.  Sanitary  Act  .  .  .  ,114 

10.  Shipping  Act  ....  50 

11.  Ftigofi  Warrants      .  .  .  .120 

12.  Lawburrows  .  .  .  .  19 

13.  The  Court  poor  roll  ...        1238 
14  Decrees  in  absence /rom  (?)  Ordinary  Court        3220 

15,  Admission  and  Suspension  of  Sheriff  Officers  50 

16.  Miscellaneous  applications  (?)         .  .        1207 

There  are  many  important  points  brought  out  by  these  details. 
The  figures  under  the  fii*st  line  (1853)  cannot  mean  the  number 
of  mercantile  sequestrations  within  the  year,  but  must  include 
sundry  subordinate  applications  in  that  process.  If  the  2152 
returned  imder  Lunacy  Acts  mean  original  applications,  there 
is  a  most  startling  fact  for  consideration  in  the  enormous  in- 
crease of  mental  malady  within  the  year.  The  number  of  legal 
paupers  imploring  gratuitous  litigation,  set  down  at  1238  in  one 
year,  is  a  matter  of  deep  interest,  and  it  would  be  well  that  the 
fact  of  admission  or  rejection  should  have  been  also  noticed. 
The  contrast  of  this  legion  with  the  four  who  only  pleaded  at  the 
pauper  gate  of  the  Supreme  Court  is  very  startling.  It  is  believed 
that  the  great  majority  of  these  forensic  paupers  in  Sheriff  Courts 
are  mothers  of  illegitimate  children  desiring  to  prosecute  the 
putative  fathers,  possessing  generally  nearly  the  like  qualification  to 
defend  in  the  same  humiliating  class  as  the  mothers.  It  is  important 
to  notice  the  frequent  recourse  had  to  the  summary  jurisdiction  now 
established  for  the  settlement  of  trade  disputes  between  master  and 
servant  It  is  not  obvious  how  decrees  in  absence  already  reported 
under  the  judicial  department  should  reappear  as  part  of  the 
administrative  business,  as  coming  '^from  the  ordinary  Court" 
The  number  of  Cessiones  is  reported  during  the  years 

1870.  1871.  1872.  1873. 

at  173  133  133  154 

showing  a  remarkable  uniformity,  notwithstanding  the  oflb  varia- 
tion in  trada  We  pass  over  such  apparently  uninstructive  de- 
tails in  this  table,  as  the  "  character  of  causes,''  (the  character 
lieing  whether  they  enter  the  portals  "  by  summons,"  or  "  othencise 
than  by  summons;"}  and  whether  in  decrees  m  foro  "costs  were 
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taxed  or  otherwise  fixed,"  or  "  where  costs  refused  to  both  parties/* 
or  "where  amount  of  .costs  entered  in  process."  We  venture  to 
doubt  the  accuracy  of  these  .residts..  It  is  no  indication  of  the 
general  rule  that  costs  should  follow  an  adverse  decree,  as  "  shadow 
follows  substance,"  when  it  ia  thus  reported,  that  of  1946  judgments 
in  faro,  in  no  fewer  than  1129  costs  "were  refused  to  both  parties." 

A  second  table  (p.  78)  gives  the  division  of  the  aggregate  of  the 
business  reported  in  the  general  table  amongst  the  34  Sheriff  Courts 
of  Scotland.  The  highest  number  of  cases  instituted  within  the 
year  1873  ia  L358,  and,  as  might  be. expected,  is  attached  to  the 
great  metropolis  of  the  West  .  The  lowest  is  at  Cromarty,  with  only 
nine  cases.  But  no  less  than  18  other  Courts  show  less  than  50  cases 
instituted  within  the  year,  defended  or  undefended.  This  certainly 
goes  far  to  support  the  recommendation  of  the  '*  Commission  on 
Law  Courts  "  for  an  amalgamation  of  certain  local  Courts  of  small 
business.  The  oldest  lingerer  on  the  Eolls  is  put  down  to  the  debit 
of  Edinburgh,  having  entered  judicial  life  in  1862.  This  table  of  vital 
statistics  generally  shows  favourably  to  the  despatch  of  business. 

The  intense  thirst  for  exactness  is  here  exemplified  by  a  Clerk  who 
reports  two  cases  in  dependence  at  the  commencement  of  the  year ; 
with  praiseworthy  desire  for  the  fair  fame  of  his  tribunal,  apologizing 
by  note  attached,  that  last  year  he  ought  to  have  returned  the  like 
number  of  two  in  life,  but  unfortunately  had  disparaged  his  Court  by 
returning  only  one. 

A  third  table  (p.  80)  gives  the  result  of  cases,  distinguishing  judg- 
ments in  absence  and  inforo,  and  the  years  of  the  nativity  of  each 
case.  It  is  shown  that,  of  6488  cases  brought  into  Court,  3220  were 
undefended.  In  two  Courts  the  whole  business  was,  in  one  to  give 
6  and  in  the  other  7  decrees  in  absence,  and  no  case  was  defended ! 
This  13  one  of  the  tables  which  takes  up  large  space,  must  have 
required  great  labour  in  preparation,  yet  its  value  is  absolutely  nil. 

A  fourth  minute  table  (p.  82)  gives  the  particulars  of  judg- 
ments in  faro  in  1873,  showing  1204  judgments  by  Sheriffs- 
substitute,  and  718  by  Sheriffs-principal  on  appeaL  One  curiously 
worded  table  shows  "Longest  period  between  date  of  Sheriff- 
substitute's  possession  of  completed  process  and  date  of  judgment." 
Whatever  be  the  meaning  of  this  strange  nomenclature,  the  period 
calculated  in  weeks  shows  no  great  waste  of  time,  with  the 
exception  of  Linlithgow,  where  an  interval  of  56  weeks,  or  con- 
siderably more  than  a  year,  is  set  down  as  the  intervaL  The 
statist,  not  siatisfied  with  these  general  results,  expands  his  passion 
by  a  columnar  table  extending  from  one  week  to  56  weeks,  though 
the  most  of  these  nicely  prepared  columns  find  only  one  entry,  and 
two  actually  stare  in  vacancy. 

A  fifth  table  (p.  84)  still  pursues  the  analysis  of  procedure  in  con- 
tested cases.  Some  important  facts  are  however  here  given.  Of  1922 
causes  or  judgments  given  by  Sheriffs-substitute  inforo,  in  1069  there 
was  no  appesd  to  the  principal  Sheriff,  and  in  853  there  was  that  step 
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once  or  more.  But  the  subsequent  columns  must  include  ''  inter- 
locutors" under  the  term  of  "judgments."  It  is  shown  that,  counting 
repeated  appeals,  there  were  no  fewer  than  1174  appeals,  there 
being  no  fewer  than  4  appeals  six  times  repeated,  and  three  cases  in 
which  there  were  more  than  six,  but  how  many  more  is  wisely  con- 
cealed. These  prolific  appeals  and  consequent  stoppages  are  placed 
against  Glasgow  and  Hamilton,  arising  perhaps  from  the  easy  and 
cheap  access  to  the  Judge  of  Appeal  The  result  of  the  718  appeals 
are  given — ''appeals  sustained"  (meaning  judgments  aflBrmed)  517, 
127  reversed,  and  74  with  mixed  judgments.  In  Aberdeen 
district  19  judgments  are  reported  as  sustained,  22  are  reversed, 
and  6  obtained  mixed  judgments.  The  frequency  of  appeals  were 
reprobated  by  the  Law  Courts  Commission,  and  their  restriction 
was  recommended. 

Another 'table  (p.  86)  prosecutes  the  tedious  analysis  of  judg- 
ments in  foro,  to  show  "  the  number  of  weeks  between  Sherifls' 
possession  of  completed  cause  and  date  of  judgment."  The  broad- 
sheet provides  for  spaces  to  entomb  the  interval  from  one  week  and 
under  up  to  forty-seven  weeks.  The  Sheriff  of  Ayrshire  is  debited 
with  the  largest  period,  or  47  weeks.  It  is  matter  of  congratula- 
tion, that  of  718  causes  517  received  their  quietus  within  one  week. 
This  table  enters  into  the  question  of  costs.  Of  1946  causes  neither 
party  were  awarded  costs,  whilst  costs  were  given  in  1129,  and  in 
the  remaining  383  the  question  of  costs  appears  not  to  have  arisen. 

The  total  sum  of  costs  awarded  in  all  the  cases  combined  are 
given,  which  can  be  of  no  earthly  use  except  to  rouse  questions  of 
apparent  discrepancy.  Thus  the  cumulo  costs  in  Aberdeen  in  90  cases 
are  set  down  at  £1006,  whilst  Glasgow,  with  230  cases,  only  reports 
£2479  as  the  total  amount  of  costs  awarded.  The  costs  thus  given 
in  the  gross  give  no  reliable  data  as  to  the  expense  of  litigation  in 
any  particular  Court.  In  the  Seports  of  former  years  the  highest 
and  lowest  sum  awarded  were  reported.  Bdt  this  too  w&s  of  no 
practical  avail,  as  a  case  of  small  value  with  an  expensive  proof 
might  occasion  an  expense  far  exceeding  one  of  far  greater  value 
where,  the  facts  being  Emitted,  the  decision  turned  on  a  question 
purely  of  law. 

The  next  table  (p.  88)  contains  the  statistics  of  the  adminis- 
trative business  of  Sheriff  Courts,  and,  though  unnecessarily 
subdivided,  is  of  some  practical  importanca  It  records  309 
sequestrations,  88  being  in  Glasgow.  Of  appeals  against  resolutions 
of  creditors  there  were  within  the  year  14,  and  32  against  de- 
liverances of  trustees.  For  relief  of  paupers  424  applicants,  and 
in  all,  under  the  administrators  of  the  poor  laws,  685  cases. 

The  next  two  tables  (pp.  90  and  92)  allot  to  each  county  the  pro- 
cedure under  the  Lunacy  Acts,  the  Segistration  Statutes,  and  the 
various  other  statutes  which  yearly  devolve  new  duties  on  Sheriffs ; 
and  another  table  (p.  94)  renders  the  same  allocation  with  cases  of 
Cemo  Bonorunu 
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That  anomalous  and  nondescript  section  of  judicial  business  under^ 
the  name  of  the  "Debts  Eecovery  Court,"  fills  up  another  great 
section  of  the  Blue  Book  (p.  95)*  But  tliis  is  a  name  applicable  to 
almost  all  the  sections  of  the  Court.  By  this  table  it  appears  that 
within  the  following  years 

1870.      1871.       1872.      1873. 


Decrees  in  absence, 
Decrees  in  foro, 
Appeals  to  Sheriffs-principal, 
Whereof  affirmed, 
„        altered, 
Appeals  to  Court  of  Session^ 


ses,  3634 

3407 

3289 

3318 

1845 

1860 

1596 

1709 

882 

818 

780 

725 

203 

210 

176 

168 

140 

157 

147 

112 

48 

45 

31 

40 

5 

5 

3 

4 

A  number  of  other  particulars  are  added  of  no  great  practical 
value.  The  following  table  (p.  96)  allocates  the  cases  in  this  side- 
Court  amongst  the  various  local  Courts,  with  the  amount  of  the  debts 
claimed,  with  other  minute  particulars,  which  are  fully  supplemented 
by  other  three  tables  (pp.  98,  100,  102),  which  must  have  cost  an 
enormous  amount  of  labour  to  compile,  and  which  seem  of  no  practi- 
cal avail  whatever.  This  heterogeneous  department  of  the  Sheriif 
Court  appears  to  be  a  special  favourite  with  the  statist,  for  he  has 
painfully  analyzed,  or  rather  anatomized,  its  every  nerve  far  more 
than  with  the  ordinary  Court,  where  the  mass  of  the  real  business 
of  the  country  receives  its  judicial  administration. 

The  next  division  of  the  Eetums  which  claims  attention  is  the 
Sheriff  Small  Debt  Court,  which  also  appears  a  pet  favourite  of  the 
statist,  as  no  less  than  seven  large  folios  are  devoted  to  its  minutest 
details.  The  first  table  (p.  105)  being  a  comparative  table  for  five 
years,  gives  all,  and  more  than  all,  that  the  most  morbid  curiosity 
could  desire,  for  the  years 

1870.  1871.  1872.  1873. 

Primary  enrolments  within 
the  years  (meaning  new 
causes)     .  .  59,741      47,524      42,097      42,140 


Debts  claimed 
Decrees  in  absence 
Decrees  in  foro 
Total  fees  received 


£197,567  £161,904  £142,448  £144,925 
36,080  27,794  23,755  23,813 
14,811  11,408  10,075  9,735 
£7,800      £6,393      £5,599      £5,750 


This  table  contains  a  great  deal  more,  the  obtaining  of  which 
must  have  occasioned  an  untold  amount  of  trouble,  and  is  so  per- 
plexing, that  we  greatly  doubt  its  accuracy  in  many  particulars, 
and  have  no  doubt  of  the  utter  worthlessness  of  the  details  when 
obtained — such  as  "  the  amoimt  claimed  and  decerned  for,**  and 
"the  amount  not  decerned  for;"  transformed  agai?i  into  " decrees 
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allowing  full  claims"  and  "allowing  partial  claims;*'  and  in  a  third 
view  ^'disallowing  the  whole  and  disallowing  part;"  and  lastly 
and  more  wondrous,  where  "  the  whole  claim  has  been  disallowed 
in  absence  and  when  in  foro^  At  first  sight  it  is  not  very 
easy  to  perceive  how  a  purauer  could  have  been  disallowed  his 
whole  claim  in  absence  and  without  hearing  parties,  unless  the 
Sheriff  had  by  some  medium  obtained  a  supernatural  knowledge 
of  the  true  state  of  facts.  The  second  table  (p.  106)  parcels 
the  Small  Debt  business  amongst  the  various  Courts,  giving 
all  the  microscopic  divisions  and  subdivisions  massed  in  the 
first  table — but  only  for  the  year  1873.  Glasgow,  as  might  be 
expected,  gives  the  largest  number,  14,049;  Edinburgh  following 
with  3,212 ;  while  some  district  Courts  give  5,  4,  2  and  1  causes  as 
tlie  whole  extent  of  their  judicial  work,  whilst  two  Courts  rejoice  in 
a  •*  clean  bill,'*  and,  as  we  hope,  obtained  their  "white  gloves,"  Two 
additional  tables  (pp.  108  and  110)  painfully  pursue  the  anatomy 
of  the  first  table  to  the  very  atoms  of  each  trifling  case,  and  add 
some  additional  points,  such  as  the  result  of  poindings  and  sales, 
with  the  expense  and  sui-plus,  but  omit  imprisonment  on  decrees 
for  sums  above  £8.  6s.  8d.,  but  give  the  "  number  of  days  of  Court 
sitting."  We  submit  whether  the  hours  might  not  be  called  for 
next  year  to  complete  the  information.  It  could  easily  be  shown, 
by  a  comparison  of  the  figures,  that  in  many  instances  the  collectors 
have  unquestionably  mistaken  the  character  or  nature  of  the  in- 
quiries, as  it  will  be  found  that  some  of  the  columns  directly 
coutradict  their  neighbours. 

One  general  remark  on  this  department  of  the  Sheriff  Court 
aiises  from  the  facts  disclosed  in  the  first  table  of  the  series,  which 
of  iteelf  was  quite  sufficient  for  all  useful  purposes.  It  is  there 
shown  that  the  business  in  these  Courts  has  gradually  and 
greatly  decreased.  This  is  well  known  to  arise  from  the  abolition 
of  arrestment  of  wages.  By  that  measure  a  Small  Debt  decree  is 
now  in  most  cases  utterly  worthless  for  all  sums  below  £8,  6s.  8d. 
Imprisonment  is  excluded ;  moveables  to  attach  there  are  none,  or 
what  little  may  be,  is  protected  by  the  landlord's  hypothec ;  and 
lastly,  wages  under  twenty  shillings  in  the  week  are  now  pro- 
tected, so  that  the  trader  has  no  remedy  but  to  refuse  all  credit  to 
the  lalx)uring  classes.  The  ancient  reign  of  the  pass-book  is  over  ! 
Xow  that  railway  transit  covers  the  land,  the  longer  necessity  of 
Circuits,  with  only  one  or  two  cases  to  despatch,  often  by  decrees 
in  absence,  or  to  find  "  Othello's  occupation  wholly  gone,"  is  matter 
for  considei-ation. 

The  next  division  is  a  table  (p.  113)  applicable  to  the  Small 
Debt  Courts  (for  sums  under  £5)  of  the  Justices  of  Peace  for  the 
years 

1871.      1872.      1873. 

Number  of  causes,   .  .        15,271        12,873        12,340 

Sums  claimed,         .  .      £22,719     £19,178     £21,969 


'80  .     JUDICIAL  STATISTICS. 

The  same  minute  tables  follow  as  were  used  in  the  Small 
Debt  Courts  of  the  Sheriff,  with  the  startling  report,  that  of 
96  Courts  of  Justices  no  less  than  53  had  either  "  struck  work"  or  re- 
solved to  a  "  lock-out."  Attached  to  their  names  there  is  one  uniform 
blank,  whilst  in  some  of  the  columns  attached  to  many  Courts 
one  or  two  figures  are  only  found  to  relieve  the  fatigued  eye.  In 
one  table  (p.  118)  no  less  than  four  columns  set  to  catch  informa- 
tion have  not  been  successful  in  seizing  one  fact  to  grace  the  void, 
and  they  stand  out  in  all  their  solemn  nothingness. 

It  will  be  seen  that  the  same  result  of  decreasing  business  in 
these  cheap  Courts  is  found  alike  in  that  of  the  Justices  as  of  the 
Sheriff.  In  the  former  there  is  a  sort  of  start  or  revival  in  the  last 
year  of  the  series  (1873).  It  may  be  matter  of  inquiry  whether 
this  may  have  arisen  from  the  greatly  increased  rate  of  wages  in 
some  departments  of  labour,  placing  a  considerable  margin  still 
open  to  the  creditor  who  may  have  supplied  these  more  fortunate 
classes  with  wines  and  other  luxuries  beyond  the  reach  of  their  less 
lucky  co-labourers.  One  curious  table  (p.  120)  gives  the  finishing 
touch  to  this  part  of  the  division,  by  showing,  that  of  33,548  decrees 
given  within  the  year,  only  41  were  followed  by  poinding  and  sale. 
To  recover  the  eumulo  sum  of  £94,  the  expenses  of  poinding  and  sale 
were  £38,  and  the  free  proceeds  of  the  sales  £1 00,  giving  on  the  whole 
a  surplus  of  £3  to  be  paid  over  to  the  unfortunate  debtors.  These 
idterior  measures  were  almost  wholly  confined  to  Edinburgh,  Glas- 
gow, and  Dundee.  The  only  other  places  where  decrees  were  thus 
enforced  were  Arbroath  and  Greenock.  All  the  other  of  the  36 
Courts  make  no  response  as  to  this  dernier  resort. 

The  remaining  tables  are  the  most  useful  of  the  whole  series,  and 
yet  might  admit  of  considerable  compression  without  loss  of  interest. 
The  Returns  in  bankruptcy  report  of  sequestrations  during  the  years 

1869.        18V0.        1871.         1872. 

Number  of  bankruptcies  (?)  (meaning 
no  doubt  mercantile  sequestra- 
tions),   .  .  .  .589        555        490        368 

There  are  some  important  details  under  this  head,  and  in  a 
subsequent  table  (p.  123),  as  to  the  result  of  bankruptcy  and 
its  costs,  which  are  well  worthy  the  attention  of  the  mercantile 
community,  and  some  of  which  might  well  repay  the  inquiry  of  the 
Chamber  of  Commerce.  In  the  classification  of  the  dyvours,  whilst, 
as  might  be  expected,  the  great  majority  belong  to  the  trading 
community,  it  is  with  regret  we  find  within  the  three  years  5 
clergymen,  6  medical  practitioners,  and  27  lawyers  seeking  the 
unenviable  publicity  of  the  Gazette, 

As  was  observed  with  the  statistics  of  1872,  this  branch  of 
bankruptcy  is  a  year  behind  all  the  other  statistics,  there  being  no 
return  for  1873,  as  is  with  all  the  other  departments.  We  heartily 
respoiid  to  an  opinion  expressed  by  the  intelligent  Accountant 
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in  Bankruptcy,  in  a  footnote  to  one  of  the  minute  tables,  "  It  would 
be  tedious,  and  probably  not  very  usefiU,  to  specify  in  detail  the  causes 
of  the  diflferences  (deficiencies)  between  the  estimates  of  the  estates 
in  the  inventories  and  the  actual  receipts."  A  very  useful  table 
(p.  126)  gives  the  statistics  of  judicial  factories. 

Another  table  (p.  127)  gives  returns  of  the  judicial  records 
kept  at  Edinburgh  of  deeds,  protests,  adjudications,  inhibitions, 
homings,  and  certificates  of  foreign  judgments,  from  which  last  we 
learn  that  fifteen  judgments  were  certified  from  England,  but  none 
from  Ireland.  A  return  from  the  Bill  Chamber  has  strayed  from 
its  proper  place  under  the  Court  of  Session,  and  found  rest  in  this 
alien  comer  of  the  volume. 

A  table  (p.  128)  gives  the  number  of  sasines  presented  at  the  34 
district  registers,  with  the  fees  received  at  each,  giving  in  all 
23,676  entries  and  £25,128  of  fees. 

The  final  table  (p.  129)  reports  the  number  of  protests  on  Bills 
recorded  in  districts,  giving  in  all  1987  in  number,  with  an 
aggregate  value  of  £93,808. 

Thus  once  more  we  have  wandered  through  these  not  over 
delectable  fields,  and  gleaned  some  few  facts  by  the  way  from  the 
great  mass  of  useless  matter.  Acknowledging  the  great  value  of 
statistical  facts,  we  are  still  more  and  more  of  opinion  that  to 
render  them  of  real  value  the  few  salient  points  should  be  selected, 
and  that  those  which  can  establish  no  truth,  elucidate  no  fact, 
or  lead  to  any  reform,  may  be  left  unearthed.  We  are  not  dealing 
with  prisoners,  where  it  is  necessary,  in  order  to  prove  identity  and 
facilitate  discovery,  to  give  not  only  their  heights,  but  the  colour  of 
hair  and  eyes,  and  especially  every  mark  and  blemish  which  the 
body,  on  surgical  inspection,  may  disclose.  H.  B. 


ON  THE  CONTEACT  OF  DOMESTIC  SEEVICE. 

The  contract  of  locatio  conductio  operamm  is  a  consensual  contract, 
whereby  one  person — the  locator  or  lessor — undertakes  to  let  or  com- 
municate his  labour  or  services  to  another — the  conductor  or  hirer — 
during  a  limited  period,  for  a  specified  sum,  or  at  a  certain  rate  of 
wages.  The  kind  of  labour  or  service  which  the  locator  undertakes 
to  perform  for,  or  render  to,  the  conductor,  may  be  manual  or 
mental,  skilled  or  unskilled,  being  as  various  as  are  the  branches 
of  industrial  occupation.  Throughout  the  entire  social  fabric,  from 
its  lowest  to  its  highest  stage,  the  contract  of  service  is  in  ceaseless 
operation.  It  is  the  great  means,  perhaps  the  principal  agency, 
by  which  the  daily  business  of  life,  in  its  endless  ramifications,  is 
transacted.  It  permeates  the  economy  of  households ;  it  pervades 
every  department  of  trade  and  commerce ;  it  underlies  all  the  com- 
binations of  society  for  whatsoever  purpose  formed.  To  all  who 
come  within  the  categories  of  "  employers  of  labour,"  on  the  one 
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band,  and  "  suppliers  of  labour "  on  the  otber,  by  whatever  dis- 
tinctive appellation  known,  the  rights  and  obligations  involved  in 
the  contract  of  locatio  conductio  operarum  apply. 

Except  in  their  more  general  or  abstract  bearings,  however,  these 
rights  and  obligations  vary  according  to  the  particular  description 
of  the  contract  in  question,  or — to  state  it  otherwise,  and  perhaps 
more  accurately — according  to  the  particular  description  of  service 
to  which  the  contract  relates.  Further,  even  as  regards  the  same 
kind  or  class  of  contracts  of  service,  there  are  certain  distinctions 
and  important  differences  between  the  rules  of  the  common  law  of 
England  and  Scotland: — for  instance,  as  regards  the  implied  duration 
of  the  contract  on  the  one  hand,  and  the  mode  of  its  termination 
on  tlie  other. 

Having  in  view  the  immediate  objects  for  which  certain  contracts 
of  service  are  entered  into,  the  law  of  Scotland — ^adopting  in  this 
respect  as  its  guide  the  supposed  mutual  interests  and  intentions 
of  the  contracting  parties — recognises  a  difference  in  the  periods 
of  their  subsistence ;  and,  in  the  absence  of  special  agreement  on 
the  subject,  attributes  to  some  such  contracts  a  longer,  and  to  other 
such  contracts  a  shorter,  endurance,  and  applies  a  corresponding 
rule.  Thus,  by  our  law,  as  we  shall  see,  the  hiring  of  a  gardener 
or  a  gamekeeper  is  presumed  to  be  for  twelve  months,  while  that  of 
a  footman  or  a  housemaid  is  assumed  to  be  for  six  months  only.  On 
the  other  hand,  as  we  shall  also  see,  the  law  of  England  ignores  such 
a  distinction,  presuming  all  such  contracts  of  service  to  be  for  the 
uniform  period  of  a  year.  At  the  same  time,  this  law  conveniently 
eludes  the  practical  inconveniences  which  such  a  lengthened  period 
of  duration  might  involve,  by  aSording  facilities  for  their  dissolu- 
tion, which  are  really  greater  than  those  recognised  by  our  law. 

Confining  our  attention  to  contracts  of  domestic  service,  and 
referring,  in  the  first  instance,  to  the  law  of  England  on  the  subject, 
and  afterwards  to  our  own,  we  shall  consider,  1st,  the  nature  of  this 
contract  (including  its  duration  and  implied  obligations) ;  2nd,  the 
mode  of  terminating  it ;  and  3rd,  the  remedies  competent  to  the 
servant  on  its  wrongful  termination. 

By  the  law  of  England  the  contract  of  locatio  conductio  operarum 
is,  in  the  absence  of  agreement  express  or  implied  to  the  contrary, 
presumed  to  import  a  hiring  for  the  period  of  a  year.  Although 
this  rule  is  frequently  stated  as  if  it  were  a  fixed  and  unqualified 
doctrine  of  law,  the  more  recent  judicial  dicta  on  the  subject 
seem  to  imply  that  it  partakes  rather  of  the  nature  of  a  legal  pre^ 
sumption  arising  from  recognised  custom. 

In  his  treatise  on  Master  and  Servant  (3rd  ed.,  p.  67)  Manley 
Smith  says : — "  Where  no  time  is  limited  either  expressly  or  by 
implication  for  the  duration  of  a  contract  of  hiring  and  service,  the 
hiring  is  considered  as  a  general  hiring,  and  in  point  of  law  a  hiring 
for  a  year.  This  rule  is  applicable  to  all  contracts  of  hiring  and 
service,  whether  written  or  unwritten,  whether  express  or  implied, 
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and  \?hateveT  be  the  nature  of  the  service ;  and  is  not  confined  to 
servants  in  husbandry,  but  extends  also  to  domestic  and  other 
servants,  such  as  clerks  and  others." 

In  Beeston  v.  Collyer  (1827, 12  Moore,  5o2) — which  referred  to 
the  hiring  of  a  merchant's  clerk  whose  wages  were  paid  quarterly — 
Gaselee,  J.,  says  (p.  556),  "The  rule  is  that  a  general  hiiing  is  a 
hiring  for  a  year; "  and  Best,  C.J.,  says  (p.  554),  "  I  was  of  opinion 
at  the  trial  that  if  a  man  hirea  a  servant,  nothing  being  said  to 
the  contrary,  the  hiring  is  for  a  year." 

In  Fawcttt  v.  Ca&h  (1834,  5  B.  and  Ad.  904) — which  referred  to 
the  hiring  of  a  warehouseman  with  wages  payable  monthly — 
Denman,  C.  J.,  says  (p.  907)  :  "  The  general  rule  is,  that  if  a  master 
hire  a  servant  without  mentioning  the  time,  that  is  a  general  hiring, 
and  in  point  of  law  a  hiring  for  a  year." 

While  these  AicUi  might  be  read  as  importing  that  the  rule 
referred  to  amounted  to  an  abstract  legal  doctrine,  the  remarks  of 
Tindal,  C.J.,  in  the  later  case  of  Baxter  v.  Nurse^  (1844,  6  M.  and  G. 
935) — which  referred  to  the  hiring  of  the  editor  of  a  new  periodical 
— imply  that  it  is  substantially  nothing  more  than  a  legal  presump- 
tion. Beferring  to  the  contention  of  counsel  that  the  hiring  in  this 
instance  must  be  taken  to  have  been  by  the  year,  his  Lordship 
remarks  (p.  938)  :  "  It  a})pears  to  me  that  the  principle  on  which 
contracts  of  this  nature,  which  have  been  entered  into  without  any 
definite  arrangement  as  to  time,  are  held  to  be  contracts  for  a  year, 
is  by  no  means  an  inflexible  rule,  but  that  it  is  a  presumption  to  be 
raised  from  contracts  of  the  same  kind;  and  that  the  judge  at  a  trial 
is  not  authorized  to  lay  down  any  general  rule  on  the  subject.  .  .  . 
lu  cases  where  a  general  rule  with  regard  to  questions  of  hiring  has 
been  established,  it  has  been  in  conformity  with  some  established 
usage  to  be  gathered  from  evidence."  Coltman,  J.,  says  (p.  939)  ; 
•*  The  rule  with  regard  to  domestic  servants  is  established  ;  but  that 
rule  applies  only  in  the  absence  of  any  fact  which  would  tend  to 
show  that  an  annual  hiring  was  not  contemplated.  Thus,  if  there 
be  a  reservation  of  weekly  wages,  the  inference  of  a  hiring  for  a 
year  does  not  arise."  In  Fairman  v.  Oakford  (1860,  5  Hur.  and  Nor. 
635) — which  related  to  the  hiring  of  a  merchant's  clerk — l^oUock, 
C.B.,  observed :  .  .  .  "  There  is  no  inflexible  rule  that  a  genei*al 
hiring  is  a  hiring  for  a  year.  Each  particular  case  must  depend 
upon  its  own  circumstances.  From  much  experience  of  juries,  I  have 
come  to  the  conclusion,  that  usually  the  indefinite  hiring  of  a  clerk 
is  not  a  hiring  for  a  year,  but  rather  one  determinable  by  three 
months*  notice."  In  Turner  v.  Robinson  (1833,  2  N.  and  M.  829) 
Parke,  J:,  says :  "  The  only  question  is  whether  there  is  any  evi- 
dence to  rebut  the  presumption  of  the  contract  being  for  a  year." 

While,  however,  the  law  of  England  presumes,  and  in  the  absence 
of  evidence  to  the  contrary  applies,  the  presumption  that  a  general 
contract  of  hiring  between  a  master  and  a  domestic  servant  is  a 
contract  for  a  year,  it  recognises,  as  inherent  in,  or  engrafted  on  the 
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contract  by  force  of  usage  or  custom,  this  condition  or  qualification, 
viz.,  that  either  party  may  terminate  the  engagement  on  giving  the 
other  a  month's  notice,  or  that  the  master  may  do  so  by  paying  or 
tendering  to  the  servant  a  month's  wages, — ^which  do  not  include 
board  wages. 

Thus :— In  Fawcett  v.  Cash  (1834, 5  B.  and  AA  904),  littledale,  J , 
says  (p.  908) :  "  In  the  case  of  domestic  servants  the  rule  is  well 
established,  that  the  contract  may  be  terminated  by  a  month's  notice 
or  a  month's  wages,  but  that  depends  upon  custom ; "  and  Patte- 
son,  J.,  remarks  (p.  909) :  "  This  is  not  the  case  of  a  domestic  servant, 
where  the  contract  might  have  been  put  an  end  to  by  paying  a 
month's  wages  or  giving  a  month's  warning."     In  Williams  v.  Byrne 
(1837,  2  N.  and  P.  139) — ^which  referred  to  the  hiring  of  a  news- 
paper reporter — Littledale,  J.,  says  (p.  142) :  "  The  case  of  a  menial 
servant  has  been  put,  who  may  be  discharged  at  a  month's  notice, 
but  that  is  not  a  matter  of  law;  it  is  a  custom  that  might  be  put  on 
the  record  as  a  fact."     In  Broxham  v.  Wagstaffe  (1841,  5  Eng.  Jur. 
845) — which  related  to  the  hiring  of  a  chemist's  assistant — Parke,  B., 
says :  "  As  to  its  being  a  hiring  by  the  year,  determinable  on  a 
month's  warning,  it  is  well  known  that  that  custom  only  holds  in  the 
caseof  menial  servants."  In  Tumer\.  i/ason(1845,14M.andW.112) 
— assumpsit  for  the  alleged  wrongful  dismissal  of  a  domestic  servant 
without  a  month's  notice  or  a  month's  wages — Parke,  B.,  observes 
(p.  116) :  "  The  contract  between  the  master  and  a  domestic  servant  is 
a  contract  to  serve  for  a  year,  the  service  to  be  terminated  by  a  month's 
warning  or  by  payment  of  a  month's  wages."     In  Metzner  v.  Bolton 
(1854,  9  Exc.  518) — ^which  related  to  the  engagement  of  a  com- 
mercial traveller — Alderson,  B.,  says  (p.  519) : "  When  a  person  hires 
a  domestic  servant,  though  nothing  is  said  about  notice,  it  is  plain 
that,  according  to  the  custom  of  England,  it  is  a  hiring  for  a  year, 
with  liberty  to  put  an  end  to  the  contract  by  giving  a  month's 
notice." 

In  Nowlan  v.  Ahlett  (1835,  2  C.  M.  and  R  54),  a  head  gardener, 
who,  after  being  four  years  in  his  master's  employment,  was 
dismissed  on  a  month's  notice,  raised  an  action  to  recover  a 
quarter's  wages,  on  the  footing  of  his  being  a  yearly  servant,  and 
on  the  contention  that  it  lay  on  the  defendant  to  show  that  there 
"was  any  custom  entitling  him  to  dismiss  the  plaintiff  on  such 
notice.  This  contention,  however,  was  repelled, — ^the  Court  holding 
that,  as  the  plaintiff  fell  within  the  category  of  a  domestic  servant, 
the  right  to  terminate  the  contract  of  employment  in  the  way 
adopted  presumably  belonged  to  the  defendant,  and  did  not 
require  to  be  proved  or  set  up  by  him.  Lord  Abinger,  C.B.,  says 
(p.  59) :  "  Did  you  ever  know  that  done  ?  If  a  footman  were  dis- 
charged on  a  month's  notice,  and  he  afterwards  bi-ought  an  action 
for  wages,  would  it  be  necessary  to  prove  that  there  was  any 
custom  as  to  domestic  servants,  and  that  he  came  within  that 
custom  ?" 
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The  reason  for  the  English  rule,  that  a  yearly  hiring  of  a 
domestic  or  menial  servant  is  terminable  by  either  party  by  giving 
a  month's  warning,  or  by  the  master  on  payment  of  a  month's  wages, 
is  thus  stated  by  Erie,  C.J.,  in  Nicoll  v.  Greaves  (1864, 33  L.  J.,  C.  P., 
p  261) :  "  It  seems  to  me  that  the  reason  of  the  general  rule  in  these 
cases  is,  that  there  are  some  contracts  of  service  which  bring  the 
parties  into  close  proximity  with  one  another,  and  which,  though 
such-  association  may  be  valuable,  renders  it  the  interest  of  both 
that  the  contract  should  be  capable  of  being  determined  before  the 
end  of  the  year.  When  the  duties  of  the  servant  are  such  that 
he  is  required  to  be  frequently  near  his  master,  if  any  ill  feeling 
should  arise  between  them,  the  presence  of  that  servant  would  be  a 
constant  source  of  irritation  to  the  master ;  and,  on  the  other  hand, 
it  may  happen  that  a  well-intentioned  servant  may  have  a  dissatis- 
fied master,  constantly  finding  fault  with  him,  and  the  sooner  he  is 
free  from  such  service  the  greater  will  be  his  happiness.  The  law 
is  mutual,  and  it  is  to  the  advantage  of  both  parties  that  such  a 
contract,  when  it  turns  out  that  the  connexion  is  incompatible  with 
comfort  on  either  side,  should  be  determinable  by  a  month's 

notice." 

When  the  person  hired  is  not  a  domestic  or  menial  servant,  the 
implied  rule  of  a  month's  warning  or  a  month's  wages  does  not  hold. 
Hence,  where  a  clerk  to  an  araay  agent  was  without  reason 
dismissed,  his  employer  was  found  liable  in  payment  to  him  of  his 
wages  down  to  the  termination  of  the  year.  (Jkeston  v.  Collyer, 
1827,  12  Moore  552  ;  and^er  Parke,  B.,  in  Broxham  v.  Wagstaffe, 
184l!  5  Eng.  Jur.  845.) 

As  already  observed,  the  month's  wages,  on  payment  of  which 
the  master  may  terminate  the  contract,  are  limited  to  the  stipu- 
lated iM>nty  wages  for  a  calendar  month,  and  do  not  include  hoard 
wages.  Although  different  from  our  own  law  in  this  respect,  and 
not  very  easily  reconcileable  with  principle,  such  appears  to  be 
the  ride  of  the  law  of  England.  Thus,  in  Gordon  v.  Fotter  (1859, 
1  Fos.  and  Fin.  644),  it  was  decided  that  a  domestic  servant — a 
cook  and  housekeeper — who  was  discharged  without  reason  by 
her  master,  is  entitled  to  the  wages  accruing  to  the  time  of  her 
discharge,  and  to  a  calendar  month's  wages  in  addition,  but  not  to 
board  wages  for  the  month.  Mr.  Justice  Hill  directed  the  jury 
that,  "if  they  thought  there  was  not  sufficient  evidence  of  the 
drunkenness,  they  must  give  as  damages  the  accruing  wages  up  to 
the  time  when  she  was  discharged,  and  a  calendar  month's  wages 
in  addition — without  board  wages — ^as  a  master  had  a  right  to 
discharge  a  servant  simply  by  payment  of  a  month's  wages  in 
addition  to  the  accruing  wages  up  to  the  time  of  the  discharge." 
As  Manley  Smith  (p.  74  note  m),  when  referring  to  this  case,  cites  it 
without  comment,  it  may  be  assumed  that  the  law  laid  down  in  it 
is  unquestionable. 

Having  now  alluded  to  this  alternative  mode  of  dissolving  a 
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contract  of  domestic  service — for  to  such  class  of  contracts,  as  already 
remarked,  the  rule  is  limited — it  will  be  proper  next  to  indicate 
what  the  legal  meaning  of  the  term  "  domestic "  as  here  used  is, 
i.e,  what  classes  of  servants  it  includes. 

Substantially  the  expression  "domestic,"  as  here  used,  is 
equivalent  to  "  menial,"  and  refers  to  and  embraces  those  servants 
who  are  engaged  to  perform  work  within  the  house,  or  render 
services  to  the  household  or  to  members  of  the  family  in  con- 
nexion with  the  home  establishment.  Blackstone  derives  the  term 
"menial"  from  intra  mosnia.  He  says  (1  Kerr's  Blackstone,  3d 
ed.  p.  431) :  "  The  first  sort  of  servants  acknowledged  by  the  laws  of 
England  are  menial  servants  ;  so  called  from  being  inira  mcenda^  or 
domestics."  Manley  Smith  (p.  75,  footnote)  diffidently  suggests 
that  the  term  may  be  derived  from  the  Greek  ^uyv,  a  month,  in 
allusion  to  the  period  of  notice  on  which  the  engagements  of 
menial  servants  may  be  terminated. 

This  latter  theory,  altliough  an  ingenious  one,  is  not  very 
satisfactory.  Dissolution  of  the  yearly  contract  of  service  on  a 
month's  notice  is  universally  attributed  to  usage  or  custom.  But 
the  word  "  menial "  being  as  old  as  the  English  language,  it  may 
fairly  be  assumed  to  have  existed  before  any  such  usage  or  custom 
had  arisen.  If  so,  it  is  scarcely  logical  to  claim  as  the  origin  of 
the  term  a  rule  of  practice  which  had  not  been  adopted  until  after 
the  term  itself  was  in  use. 

The  derivation  adopted  by  Blackstone  and  many  other  writers — 
which  attributes  the  origin  of  the  term  "  menial "  to  the  locality 
where  these  services  are  rendered — appears  more  accurate  and 
satisfactory.  At  the  same  time,  some  ambiguity,  or  at  least  a 
tendency  unduly  to  limit  the  legal  scope  of  the  expression  "menial/* 
is  apt  to  be  associated  with  the  Latin  derivation  here  adopted. 
Thus,  Mr.  Eraser,  in  his  well-known  treatise  on  Master  and  Servant 
(2d  ed.,  p.  30,  note  6),  seems  to  limit  menial  servants  to  those  who 
live  within  the  master's  house.  This  seems,  however,  too  confined 
a  view  of  the  expression;  and  some  of  the  cases  cited  by  that 
learned  author  in  the  text  (pp.  30,  31) — several  of  which  are 
English — distinctly  express,  or  plainly  imply,  that  residence  on 
the  servant's  part  within  the  walls  of  his  master's  house  is  not 
essential  to  constitute  him  a  menial  servant. 

This  Lord  Abinger,  C.B.,  clearly  recognises  in  Nowlan  v.  Ahktt 
(1835,  2  C.  M.  and  E.  54),  when  he  says  (p.  59),  "I  should  have 
been  inclined  to  have  told  the  jury,  that  the  plaintiff  was  a  menial 
servant;  for  though  he  did  not  live  in  the  defendant's  house  or 
within  the  curtilage  {intra  moenia),  he  lived  on  the  grounds  within 
the  domain."  The  word  curtilage  means  a  court,  yard,  field,  or 
enclosure  near  and  belonging  to  the  messuage.  In  this  case  the 
plaintiff,  a  head  gardener,  lived  in  a  house  on  the  defendant's 
property,  about  200  yards  from  his  residence. 

It  may  perhaps  even  be  doubted  whether  the  servcuit's  residence 


ON  THE  CONTRACT  OF  DOMESTIC  SERVICE.  87 

oa  the  master's  property  is  absolutely  essential  to  the  character  of 
a  menial  servant,  provided  he  or  she  has,  under  a  yearly  hiring, 
been  engaged  to  perform,  and  actually  does  perform,  really  domestic 
services — ^whether  indoor  household  work  proper,  or  outdoor  work 
—provided  it  truly  be  domestic  work,  i,e.  work  connected  with  the 
mtnage  of  the  faznily  establishment     No  doubt  there  is  more  of 
the  element  of  domesticity  associated  with  an  indoor,  than  with  an 
outdoor  servant ;  yet  a  coachman  or  a  gardener  may,  just  as  much 
as  a  cook  or  a  tablemaid,  be  a  menial  servant ;  and  it  seems  some- 
what inconsistent  with  principle  to   make  the  accident  of  the 
locality  of  residence  of  the  outdoor  servant  the  test  of  whether  he 
is  or  is  not  a  menial  servant,  and  so  entitled  to  leave,  or  liable  to  be 
dismissed  on  a  month's  warning  or  a  month's  wages.     Take  the 
case  of  a  gentleman  residing  in  the  immediate  vicinity  of  London, 
with  a  large  garden  and  a  portion  of  ground  attached  to  his  house, 
on  which,  however,  there  is  no  cottage  or  residence  for  an  outdoor 
servant.     It  seems  unreasonable  to  hold  that  the  head  gardener, 
engaged  under  a  yearly  contract,  is  not  to  be  treated  and  dealt  with 
as  a  domestic  or  menial  servant,  merely  because  he,  ex  necessitate, 
lives  outwith  the  confines  of  the  grounds.    The  character  of  his 
services,  and  the  connexion  which,  through  these  services,  subsists 
between  him  and  the  establishment,  seem  a  better  test  of  the 
degree  of  domesticity  which  attaches  to  him,  than  the  accident  of 
the  place  of  his  aboda     It  may,  perhaps,  almost  be  said  that  in 
a  certain  class  of  cases,  at  least,  this  latter  circumstance  has  been 
somewhat  disregarded  as  a  test. 

In  Booth  V.  Sean  (1833, 1  Mylne  &  K,  560),  where  a  bequest  of 
a  year  s  wages  "  to  each  of  my  servants  "  was  held  confined  to  ser- 
vants hired  by  the  year.  Sir  John  Leach,  M.R,  says — "  In  speaking 
of  a  year's  wages,  the  testator  plainly  used  that  expression  with 
reference  to  family  servants  usually  hired  by  the  year."    In  Ogle  v. 
Morgan  (1852, 1  De  G.  M.  &  G.  359)— under  a  bequest  "  to  each 
peTSon  as  a  servant  in  my  domestic  establishment  at  the  time  of  my 
decease,  a  year  s  wages  beyond  what  shall  be  due  to  him  or  her  for 
"virages  " — it  was  held  that  a  head-gardener  who  lived  in  one  of  the 
testator's  cottages,  but  was  not  dieted  by  him,  was  not  entitled  to  a 
year's  wages.     In  the  succeeding  case  of  Blackwdl  v.  Pennant  (1852, 
9  Hare,  551) — a  bequest  *'  to  each  of  the  servants  living  with  me  at 
the  time  of  my  decease,  and  who  shall  then  have  lived  in  my  service 
for  three  years" — was  held  to  include  servants  of  the  testator  not 
living  within  his  house  (although  on  his  property) ;  but  to  exclude 
servants  not  hired  by  the  year.     Here  Turner,  V.C.,'  says  (p.  553): 
••  The  words  living  with  me,  as  applied  to  servants,  may,  I  think,  well 
be  understood  to  mean  living  in  my  service,  and  this  I  am  much 
disposed  to  think  is  the  ordinary  import  of  the  words.  ....  It  can- 
not, I  think,  reasonably  be  held  that  he  was  not  living  with  the  tes- 
tator in  the  sense  in  which  servants  live  with  their  masters,  because 
he  iras  not  actually  living  in  the  same  house  as  his  master.    The 


88  05  THE  CONTRACT  OF  DOMESTIC  SERVICE. 

cases  cited  from  Venum  and  from  Haggard  support  this  view,  as 
does  also  OgU  v.  Morgan  (I  De  6.  M.  &  G.  359),  in  which  the  late 
Lord  Chancellor  evidently  considered  that  the  plaintiff  was  a  ser- 
vant in  the  establishment,  though  not  in  the  domestic  establish- 
ment, and  Booth  v.  Dean  (1  My.  and  EL  560)  does  not  appear  to  me 
to  be  opposed  to  it :  for  all  that  Sir  J.  Leach  there  says  is,  that 
(9  Hare,  p.  553)  "the  bequest  would  apply  only  to  family 
servants ;  and  not  that  only  servants  living  in  the  house  were  to  be 
deemed  family  servants." 

Li  these  and  all  similar  cases  the  question  no  doubt  relates  to 
the  testator  s  intention  or  meaning  under  the  words  of  bequest  em- 
ployed; yet  the  above  decisions  and  judicial  dicta  indicate  not 
only  that  residence  on  the  servant's  part,  inira  nuenia  of  the 
master's  bouse,  is  not  essential  to  the  character  or  staitLS  of  a  domestic 
or  menial  servant;  they  further  tend  toward  the  theory  that  in  Eng- 
land, a  servant  hired  by  the  year  falls  within  this  category,  when  the 
nature  of  the  services  to  be  rendered  by  him  or  her  are  immediately 
and  directly  connected  with  the  performance  of  the  household  work 
— ^whether  indoor  or  outdoor — ^which,  in  its  combined  departments, 
constitutes  the  economy  of  the  establishment  as  the  home  or  resi- 
dence of  the  family. 

In  this  view  of  the  matter,  a  "  domestic  "  servant  is  one  (being 
hired  by  the  year)  who  is  of  the  number  of  the  family  attendants  or 
retinue: — the  corresponding  term  "menial"  being  derived  from 
the  old  Saxon  term  "meynee"  or  "meyne."  Thus,  in  Wiclif's 
translation  (in  1380)  of  the  New  Testament,  we  find  these  expres- 
sions : — St.  Matthew,  chap.  x.  ver.  25, "  If  thei  hav  clepid  the  house- 
bonde  man  Belzebub:  how  myche  more  hise  household  meynee  V 
Again,  St.  Luke,  chap,  ii  ver.  4,  .  .  .  "  For  that  he  was  of  the  hous 
and  of  the  meyne  of  Dauith."  See  also  Richardson's  Dictionary,  vol. 
iL, p.  1255,  voce  "many,"  "menial." 

Within  the  category  of  domestic  or  menial  servants  the  law  of 
England  classes  a  gardener  (e/bATison  y.Blenkinsopp,  1841, 5  Jur.  870), 
a  head  gardener  (Nowlan  v.  Ablett,  1835, 4  L  J.,  N.  S.,  Exc  155), 
and  a  huntsman  {Nicoll  v.  Greaves,  1864,  17  C.  B.,  N.  S.  27).  On 
the  other  hand,  a  governess  is  not  included  within  the  category 
{Todd  V.  Kerrich,  1852,  8  Exch.  Eep.  151).  Here  the  governess 
seems  to  have  been  a  resident  governess. 

By  the  law  of  England  the  contract  of  domestic  service,  which  is 
assumed  to  be  for  a  year,  may  competently  be  proved  by  parole  evi- 
dence (Manley  Smith,  p.  28).  Writing  is  only  required  when  the 
subsistence  of  the  contract  exceeds  a  year.  It  will  not,  however,  be 
presumed  or  taken  to  be  a  contract  for  more  than  a  year,  and  so 
require  writing  to  establish  it,  from  the  circumstance  that  the  ser- 
vant has  been  in  the  service  for  a  longer  period.  Although  he  or 
she  has  been  so  for  several  or  even  many  years,  the  engagement  is 
still  regarded  as  an  annual  one — its  continued  duration  beyond  one 
or  more  years  being  ascribed  to  a  renewed  contract,  or,  as  we  should 
say,  to  tacit  relocation.    In  Beeston  v.  Collyer  (supra),  where  con- 


OK  THE  CONTRACT  OF  D0ME8|TIC  SERVICE.  89 

tinned  seTvice  in  a  merchant's  employment  for  several  years  was 
pleaded  by  a  clerk  as  implying  an  engagement  for  more  than  a  year ; 
this  plea  was  repelled  on  the  principle  above  stated,  Best,  L.C.J., 
observing  (12  Moore,  p.  554):  "  There  is  no  need  of  such  a  contract 
being  in  writing.  If  a  contract  be  express  not  to  be  performed 
within  a  year,  it  must  imdoubtedly  be  in  writing,  but/'  etc. 

To  nnderstend  the  grounds  on  which  the  contract  of  domestic 
service  may  warrantably  be  dissolved,  and  the  remedies  competent 
to  the  aggrieved  party  on  its  evasion  or  illegal  termination,  it  is 
necessary  to  have  in  view  the  implied  mutual  obligations  and  duties 
of  the  contracting  parties. 

So  far  as  the  servant  is  concerned  these  may  be  thus  summarized : 
He  is  bound  (1)  efficiently  to  perform  the  work  which  falls  within 
the  compass  of  his  or  her  depcutment,  as  that  of  coachman,  butler, 
cook,  or  table-maid,  etc.;  (2)  to  obey  implicitly  all  lawful  orders 
given  by  the  master  or  mistress  falling  within  the  scope  of  the 
servant's  department ;  and  (3)  to  be  respectful  in  deportment  towai*d 
all  the  members  of  the  family,  and  strictly  honest,  sober,  and  chaste 
in  conduct  and  conversation. 

While,  on  the  other  hand,  it  is  the  duty  of  the  master  to  pro- 
vide for  the  comfort  of,  and  to  conduct  himself  with  temper  and 
moderation  toward,  his  domestic  servants,  his  pre-eminent  legal 
obligation  relates  to  the  payment  of  the  stipulated  amount  of 
wages  in  return  for  the  services  rendered.  But  does  the  dis- 
ch^e  of  these  duties  and  this  obligation  exhaust  the  extent  of 
the  master^s  implied  undertaking;  or  is  he,  in  addition  thereto, 
bound  to  supply  work  for  the  servant  within  his  department 
during  the  period  of  the  engagement  ?  Thus,  is  the  coachman  or 
head  gardener  entitled  to  require  that  his  master  shall  continue  to 
keep,  during  the  currency  of  the  year,  his  carriage  and  pair,  or  his 
flower  and  kitchen  garden,  as  he  did  at  the  commencement  of  the 
term  of  service,  in  order  that  the  former  may  retain  or  increase  his 
skill  as  a  ''whip,"  and  the  latter  as  a  horticulturist  ?  If  the  master 
be  bound  to  do  this,  it  would  seem  logically  to  follow  that  his  re- 
fusal to  do  so  would  subject  him  in  damages  to  his  servant. 

The  principle  involved  in  the  above  query  applies  to  the  cook  or 
the  laundiy-maid ;  and  indeed,  in  a  greater  or  less  degree,  to  every 
female  domestic  servant,  whose  continued  efficiency  in  her  depart- 
ment is  dependent  on  the  condition  that  she  is  supplied  by  her  mis- 
tress with  the  relative  kind  of  work.  If  the  mistress  discontinue 
giving  dinner-parties,  or  decide  to  "  send  out "  the  linen,  instead  of 
having  it  *'  got  up  "  at  home,  the  cook,  on  the  one  hand,  or  the 
laund^-maid  on  the  other,  is  thereby  deprived  of  the  means  of  (as 
the  phrase  goes)  "  keeping  her  hand  in, "  and  so  may,  and  almost 
certainly  will,  become  less  efficient  in  her  particular  department 
Could  either  of  these  servants  insist  that  her  mistress  should  main- 
tain her  establishment,  or  at  least  that  branch  of  it  to  which  she 
was  attached,  on  the  same  extensive  scale  as  at  the  commencement 
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of  the  contract,  or  failing  the  mistress  doing  this,  successfully  sue 
her  for  damages  ? 

According  to  the  law  of  England,  as  would  appear,  these  questions 
fall  to  be  answered  in  the  negativa 

There  are  two  cases  recognised  by  that  law  in  which  the  master 
may  be  legally  bound  to  supply  the  servant  with  work,  viz. :  (1)  when 
the  stipulated  amount  of  earnings  or  wages  is,  by  the  conception  of 
the  contract,  directly  or  impliedly  made  dependent  on  the  amount 
of  work  done ;  and  (2)  when  the  person  engaged  combines  in  his 
person  the  character  of  a  pupU  as  well  as  a  servant,  ex.  gr.^  an 
apprentice.  In  the  latter  case  the  master  undertakes  to  instruct 
the  apprentice  in  a  particular  branch  of  industry,  and  in  order  to 
do  so,  must  supply  him  with  work  as  a  means  of  imparting  such 
instruction.  A  domestic  servant,  however,  under  an  ordinary 
contract  of  hiring,  does  not  come  within  the  category  of  an  ap- 
prentice. 

On  the  other  hand,  a  domestic  servant  never  is,  and  practically 
never  could  be,  paid  by  piece-work.  His  or  her  wages  consist  of 
a  fixed  sum,  calculated  by  time.  The  work  to  be  performed, 
though  in  a  general  way  suflBciently  defined,  is  scarcely  suscep- 
tible of  enumeration  in  its  details.  These  details  are  often  of  an 
innominate  character — appreciable,  but  not  definable.  In  truth, 
some  portion  of  the  wages  earned  by  a  domestic  servant  is,  in 
many  cases,  not  for  any  particular  work  done,  but  for  an  agreeable 
manner  or  an  imposing  appearance.  Flora  is  paid  for  her  gentle 
movements,  and  "  Jeames  "  for  his  handsome  calves,  as  well  as  for 
waiting  at  table,  or  attending  "  her  ladyship  "  in  the  Park. 

Now,  it  is  difficult  to  see  how  such  a  contract  of  hiring  can  fall 
within  the  principle  of  the  former  class  of  cases  just  referred  to. 
In  them  the  wages  or  remuneration  earned  by  the  servant  is 
directly  dependent  on  the  amount  of  actual  work  done  by  him — 
which  work  it  lies  with  the  master  to  supply.  Presuming  that  the 
servant  desires  to  earn  wages,  and  that  he  entered  into  the  con- 
tract for  the  very  purpose  of  doing  so,  law  makes  it  incumbent  on 
the  master  to  supply  the  servant  with  work.  Yet,  even  here  the 
contract  must  be  so  expressed  as  to  import  such  an  obligation  on 
the  master.  And  this  must  appear  under  the  contract,  otherwise 
the  master  is  not  so  bound.  On  this  principle,  the  case  of  WiUiam- 
son  V.  Taylor  and  others  (1843,  5  Q.  B.  175)  rests.  Here,  the 
defendants,  owners  of  a  colliery,  hired  the  plaintiff  to  hew  and 
work  at  the  colliery  for  wages  at  certain  rates  according  to 
the  work  done,  and  he  agreed  to  continue  defendants'  servant 
during  all  the  time  the  pit  should  be  laid  off  work,  and  to  do  a 
full  day's  work  on  every  working  day  during  the  term  of  the 
engagement,  from  5th  April  1843  to  5th  April  1844.  In  an  action 
at  the  plaintifif's  instance,  it  was  held  that  the  defendants  were  not 
obliged  under  this  contract  to  employ  the  plaintiff  at  reeisonable 
times  for  a  reasonable  number  of  working  days  during  the  said 
term. 
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As  examples  of  the  class  of  cases  in  which  this  Court  has  recog- 
niBed  an  obligation  on  the  master  to  supply  work  for  the  servant, 
to  enable  him  to  earn  wages,  may  be  mentioned  PUkington  v. 
Scott  (1846, 15  M.  and  W.  667),  HarOey  v.  Cummings  (1847,  5  Q. 
B.  247),  and  WhUtU  v,  Frankland,  1862,  31  L.  J.,  M.  C.  81). 
None  of  these  decisions,  however,  relate  to  contracts  of  domestic 
service.    They  are  all  pure  trade-service  contracts. 

In  the  leading  case  of  Emmens  v.  JElderton  (1853,  4  H.  of  L. 
Cases,  624),  where  the  question  was,  whether^ — under  an  agreement 
between  an  assurance  company  and  the  plaintiff,  that  he  "  as  the 
attorney  and  solicitor  of  the  company  should  receive  £100  per 
annum,  in.  lieu  of  rendering  a  bill  of  costs  for  general  business  trans- 
acted by  him  for  the  company — the  company  was  entitled  to  dismiss 
him  from  their  service  within  a  period  of  six  months  from  the  date 
of  the  engagement  (which  it  was  ultimately  decided  that  they 
were),  Compton,  J.,  observes  (p.  643) : — "  It  was  said  that  in  the 
case  of  domestic  servants,  there  are  collateral  advantages  for  the 
loss  of  which  an  action  of  damages  would  lie ;  and  that  in  such  case 
there  is  really  a  contract  to  keep  in  employment,  in  addition  to  what 
is  said  to  be  the  only  contract  in  cases  l^e  the  present  (cUent  and 
attorney),  to  pay  at  the  end  of  the  year.  1  think,  however,  that 
this  dislanction  is  not  tenable,  and  that  wherever  there  is  a  con- 
tract for  hiring  or  employment  on  the  one  part,  and  services  for 
wages  or  salary  on  the  other,  for  a  specified  time,  there  is  an 
engagement  on  the  part  of  the  employer  to  keep  the  employed 
in  the  relation  in  question  during  that  time,  and  not  merely  to  pay 
him  the  wages  for  the  services  at  the  end;  and  that  in  none  of  these 
cases  does  the  obligation  to  keep  retained  and  employed  necessarily 
import  an  obligation  on  the  part  of  the  master  to  supply  work." 

The  import  of  these  dicta  seems  to  be :  (1)  that  a  master  is  not 
bound  to  famish  or  provide  work  for  the  employment  or  the 
benefit  of  bis  domestic  servants ;  but  (2)  that  while  the  contract  of 
service  wbrists  the  master  must  deal  with,  or  treat  the  servant  as 
occupying  the  relationship  or  holding  the  character  for  which  he 
was  hired.  He  may  not  ignore  the  servant's  special  province  or  office 
in  the  establishment,  or  devolve  on  him  the  performance  of  duties 
which  do  not  lie  within  it.  TUs  latter  obligation,  however,  practi- 
cally amounts  to  very  little;  as  the  master  can  terminate  the 
engagement  (by  the  servant's  dismissal)  either  on  a  month's  notice, 
or  at  once,  on  payment  of  a  month's  wages. 

Besides  the  natural  ending  of  the  engagement  by  the  efflux  of 
time,  a  common  mode  in  which  the  contract  of  domestic  service 
is  brought  to  a  conclusion  is  by  the  dismissal  of  the  servant  before 
its  termination.    Such  dismissal  may  be  either  rightful  or  wrongful. 

The  rightfiil  dismissal  of  a  servant  may  result  either  from  a  breach 
of  the  contract  on  his  part,  or  from  the  termination  of  it  on  the 
part  of  the  master  by  a  month's  warning,  or  pajnnent  of  a  month's 
wages.    In  the  former  case,  the  servant's  misconduct  justifies  the 
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master  in  cancelling  the  contract  In  the  latter  case,  law  empowers 
the  master  to  terminate  it  in  the  alternative  manner  mentioned. 
Being  entitled  thus  to  act,  the  servant's  dismissal  in  this  way  is 
just  as  lawfully  and,  therefore,  rigMfvly  as  it  is  on  the  former 
ground. 

When  a  servant  violates  any  of  the  obligations  expressly  or 
impliedly  undertaken  by  him,  he  has  by  such  conduct  broken  his 
part  of  the  bargain.  Having  done  so,  the  master  is  no  longer  boimd 
to  implement  his  part  of  it;  but,  on  the  contrary,  is  free  to  resile 
therefrom^  and  to  terminate  the  contract  by  the  immediate  dis- 
missal of  the  servant. 

A  domestic  servant  is  held  to  violate  the  obligations  imposed  on 
him  by  the  contract  of  service,  (1)  if  he  fails  to  discharge  the 
duties  for  the  performance  of  which  he  was  engaged  Such  failure 
may  arise  from  inherent  incapacity,  or  supervening  inability,induced 
by  permanent  illuess  or  accident  or  may  result  from  habitual 
negligence  or  confirmed  laziness,  or  from  improperly  absenting 
himself  from  his  master^s  house.  From  whatever  of  these  causes 
arising,  such  failure  on  the  part  of  the  servant  to  perform  his 
share  of  the  contract  constitutes  a  breach  thereof,  and  entitles  the 
master  to  dissolve  it  by  dismissing  his  servant 

The  following  English  cases  support  this  proposition  and  illus- 
trate the  application  of  the  principle,  under  the  alternative  grounds 
of  failure  suggested.  In  Hwrmer  v.  Cornelius  (1858, 28  L.  J.,  C.  P. 
85),  Willes,  J.,  says  (p.  88) :  "  The  failure  to  afford  the  requisite 
skni  which  has  been  expressly  or  impliedly  promised  is  a  breach 
of  legal  duty,  and  therefore  misconduct  The  rule  of  the  civil 
law,  imperitia  culpce  admuneratur,  applies."  In  Cuckson  v.  SUmes 
(1858,  28  L.  J.,  Q.  B.  25),  Lord  Campbell,  C.J.,  says  Cp.  28):  "He 
(the  servant  to  a  brewer)  could  not  be  considered  incompetent 
by  illness  of  a  temporary  nature.  But  if  he  had  been  struck  with 
disease  so  that  he  could  never  be  expected  to  return  to  his  work,  we 
think  the  defendants  might  have  dismissed  him.''  In  CoMo  v. 
Brouncker  (1831,  4  C.  and  P.  518),  Parke,  J.,  told  the  jury  "that  if 
there  was  any  moral  misconduct,  either  pecuniary  or  otherwise, 
wilful  disobedience,  or  luibitudl  neglect^  the  master  would  be 
entitled  to  part  with  the  servant.  And  Manley  Smith  (p.  116, 
top)  quotes  this  dictum  by  Lord  Wensleydale,  viz.  "  That  for  habitual 
neglect  the  defendant  was  at  liberty  to  part  with  the  plaintiff." 

A  domestic  servant  is  also  held  to  violate  the  obligations  in- 
cumbent on  him  or  her  by  grossly  immoral  conduct,  whe&er  falling 
under  the  category  of  dishonesty,  intemperance,  or  lewdness.  In 
Cunningham  v.  Fanblanque  (1833,  6  C.  &  P.  44),  Parke,  J.,  says 
Q).  49) :  "  If  a  servant  rob  his  master  he  may,  though  a  month's 
notice  is  required,  dismiss  him  without  any  notice,  and  need  not  pay 
him  a  month's  wages ;  and  if  he  is  negligent  in  his  business  and 
injures  his  master,  I  am  not  prepared  to  say  that  the  master  may 
not  dismiss  him."  See  also  the  unreported  case  of  Brawn  y.  Croft 
mentioned  in  6  C.  &  P.  p.  16,  note  (j/). 
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In  SpeckY.  PhiUips  (1839,  5  M.  &  W.  279)  Lord  Abinger,  C.B.,  re- 
cognises dronkenness  as  a  justifiable  ground  of  dismissal.  To  a 
like  effect  is  the  bearing  of  Wise  v.  W^Uon  (1845, 1  C.  &  K.  662). 

Immorality,  implying  lewdness  of  conduct?  on  the  servant's  part, 
famishes  a  good  ground  of  discharge.  To  this  effect  in  the  Irish 
case  of  Connors  v.  Justice  (1862,  13  I.  C.  L.  Bep.  451),  Monahan, 
J.C.,  treats  chastity  as  an  essential  requisite  in  a  female  domestic 
servant^  and  pointedly  asks  (p.  457),  **  And  can  any  one  doubt  that 
the  master  or  mistress  of  a  family  would  be  justified  in  HiflTniaaJTia 
without  the  usual  month's  notice  a  female  domestic  servant  for 
unchaste  conduct?"  In  the  old  case  of  Bex  v.  Inhabitants  of 
Welford  (1778,  Caldecott's  Eep.  57),  it  appears  to  have  been  ruled 
that  a  male  servant  who  was  the  father  of  an  illegitimate  child 
(apparently  by  a  servant  girl  when  in  service  with  his  master)  was 
liable  for  this  act  of  immorality  to  be  dismissed. 

Wilful  disobedience  of  any  lawful  order  given  by  the  master  to 
the  servant  within  the  scope  of  his  or  her  duty  or  department,  is  a 
breach  of  the  contract  on  the  servant's  part,  and  may  be.  justly 
followed  by  immediate  dismissaL  In  Turner  v.  Mason  (1845,  14 
M.  &  W.  112)  Parke,  B.,  states  the  doctrine  thus  (p.  115) :  "  The 
obligation  of  a  domestic  servant  is  to  obey  all  lawful  commands. 
•  .  •  The  master  is  to  be  the  judge  of  the  circumstances  under 
which  the  servant's  services  are  required,  subject  to  this  that  he  is 
to  give  only  lawful  conmiands  "  (p.  116) ;  "  The  wilful  disobedience 
of  any  lawful  order  of  the  master  is  a  good  cause  of  dischaige." 
Alderson,  B.,  says  (v.  118),  "  Wilful  disobedience  is  a  sufficient 
ground  of  dismissaL  To  a  like  effect  are  the  dicta  of  Lord  Ellen- 
borough  in  Spain  v.  Amott  (1817,  2  St  256),  and  of  Parke,  B.,  in 
CaUo  V.  Brotmcker  {supra)^  confirmed  by  the  Court  of  Queen's 
Bench  in  Amor  v.  Fearon  (1839,  9  Ad.  &  R  548),  which  recognise 
the  rule  that  the  wilful  disobedience  on  the  part  of  the  servant  of 
any  lawful  order  by  the  master  is  a  good  cause  of  discharge. 

If,  in  respect  of  the  servant's  misconduct,  a  good  ground  of  dis- 
nusml  de  facto  exist,  this  will  effectually  justify  the  master  in 
dischaiging  him,  although  the  former  neither  assigned  such  mis- 
conduct as  the  reason  for  dismissing  the  servant,  nor  was  actuated 
by  it  This  doctrine  is  explicitly  laid  down  by  Lord  Denman, 
CJ.,  in  Bidgway  v.  Hmuftrford  Market  Coy.  (1835,  4  N.  &  M. 
797),  where  it  was  ruled  that  the  absence  of  proof  connecting  the 
disinissal  with  the  misconduct  of  the  servant  did  not  entitle  him  to 
"'^^^ntftin  an  action  for  his  wages — a  good  ground  of  dismissal  de 
fodo  existing.  Here  Patteson,  J.,  observes  (p.  805),  "  All  that  is 
necesaaiy  is,  that  the  master  should  have  sufficient  cause  previously 
to  the  dismissaL" 

When,  in  consequence  of  misconduct,  a  domestic  servant 
has  been  discharged  (in  this  case  rightfully),  he  not  only  forfeits  iJl 
^a^  for  the  period  of  service  which  at  tiie  date  of  dismissal  re^ 
Qsins  unexpired,  but  likewise  all  right  to  wages  for  the  period 
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preceding  the  dianiisRal.  The  reason  of  this  is,  that  in  all  contracts 
of  service  for  a  certain  period — ^under  which  category  the  hiring  of 
a  domestic  or  menial  servant  falls — ^the  faithful  performance  of 
service  throughout  the  whole  period  of  the  engagement  is  a  con- 
dition precedent  of  the  right  to  wages. 

This  doctrine  is  affirmed  in  Spain  v.  Amott  (1817,  2  St.  256), 
Turner  v.  Bohinstm  (1833,  6  C.  &  P.  15),  and  LilUy  v.  Elwin 
(1848, 11 Q.  R  742),  in  which  last  case  Coleridge,  J.,  says  (p.  755) : 
"  If  the  plaintiff  had  been  guilty  of  disobedience  of  orders  and  un- 
lawfully absenting  himself  from  his  work,  so  as  to  justify  that 
discharge  (assuming  the  defendant  to  have  cUscharged  the  plaintifi), 
then,  no  wages  being  due,  the  plaintiff  was  entitled  to  nothing,  and 
the  indebitcUus  count  cannot  be  sustained."  In  Bidguxiy  v.  Uuiigtr- 
ford  Market  Coy.  {mpra)^  Coleridge,  J.,  thus  states  the  rule  (4  K 
&,  M.  p.  806) :  "  It  is  settled  that^  if  sufficient  cause  be  given  for 
turning  away  a  yearly  servant  in  the  middle  of  the  current  year, 
and  he  is  dismissed,  he  cannot  recover  his  wages  pro  rata^" 

In  Archard  v.  Hirmar  (1828,  3  Car.  &  P.  349),  Lord  Tenterden 
seems  to  have  entertained  a  different  .opinion, — regarding  the 
servant  as  entitled  to  recover  wages  proportioned  to  the  time  be 
had  served.  This  view^  however,  is  inconsistent  with  the  above 
and  other  decisions  on  the  pointy  and  may  now  be  considered  as 
overruled  by  them. 

When  the  master  (as  he  is  entitled  to  do)  prematurely  ter- 
minates, during  its  currency,  the  yearly  engagement^  on  a  month's 
notice  or  by  payment  of  a  month's  wages,  and  dismisses  the  servant 
(in  this  case  also  rightfully,  because  in  a  lawful  manner), — ^no  mis- 
conduct on  the  servant's  part  inducing  his  discharge  is  implied. 
Consequently,  on  the  footing  or  presumption  that  he  has  hitherto 
faithfully  performed  the  services  incumbent  on  him,  the  servant 
is  entitled  to  wages  for  the  period  he  has  served,  in  addition  to  the 
wages  for  the  last  month  (whether  these  have  been  earned  by 
service  during  that  period  or  paid  on  immediate  dismissal). 

When  a  domestic  servant  is  wrongfully  dismissed  during  the  cur- 
rency of  the  year's  engagement,  two  different  views  may  be  taken  of 
the  legal  nature  or  quality  of  such  dismissal  Being  unwarrantable, 
it  may  be  regarded  either  as  an  abortive  proceeding  on  the  part  of 
the  master,  or  as  an  operative  act  done  by  him  to  the  loss  and  dam- 
age of  the  servant  Viewed  as  an  cAortive  proceeding,  the  contract  of 
service  remains  unrescinded  and  subsisting.  Viewed  as  an  opercUive 
act,  its  effect  is  to  entitle  the  servant  to  treat  the  contract  as 
rescinded  and  at  an  end. 

Adopting  the  former  alternative,  and  assuming  the  contract  as 
still  subsisting,  the  servant  may  either  bring  an  action  against  the 
master  for  breach  of  his  obligation  under  the  contract,  i.e,  an  action 
for  compensation  of  the  wrong,  or  he  may  bring  an  action  to  enforce 
implement  of  the  master's  obligation  under  the  contract,  ix.  to  pay 
the  wages  agreed  on. 
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Had  the  engagement  come  to  its  natural  tennination,  the  servant 
would  havB  been  entitled  to  the  stipulated  amount  of  wages  for  ser- 
vices rendered.  In  the  case  supposed,  law  assumes  the  servant's 
willingness  to  render  these  services;  and  regarding  them  (at  the 
tennination  of  the  term)  as  constructively — although,  from  the 
mastei^s  unwarrantable  act  not  actually — performed,  the  law  of 
England  has  recognised  the  servant's  right,  at  the  termiimtioTi  of  ths 
termy  to  sue  the  master  for  the  stipulated  amount  of  wages  due  for 
the  whole  period. 

This  was  the  form  of  remedy  adopted  ia  Oandell  v.  Pontigny 
(1816, 4  Camp.  375).  Here  a  clerk,  who  had  been  wrongfully  dis- 
missed during  the  currency  of  a  quarter  (when  he  was  paid  £25  as  the 
proportion  of  wages  then  earned),  sued  his  master  at  the  end  of  the 
quarter  for  £25,  being  the  balance  of  the  wages  due  for  the  remainder 
of  the  quarter.  Against  this  demand  it  was  pleaded  that  a  servant 
could  not  recover  wages  for  a  period  during  which  he  had  not 
served.  This  plea,  however,  was  repelled — Lord  Ellenborough 
observing  that,  "having  served  a  part  of  the  quarter,  and  being 
willing  to  serve  the  residue,  in  contemplation  of  law  he  may  be  con- 
sidered to  have  served  the  whole.  The  defendant  was  therefore 
indebted  to  him  for  work  and  labour  in  the  sum  sought  to  be 
recovered."    See  also  Collins  v.  Price  (1828,  5  Bing.  132). 

To  entitle  the  servant,  however,  to  recover  the  amount  of  wages 
due  for  the  period  of  service  he  must  defer  his  action  until  that 
period  has  eUipsed.  He  cannot  insist  on  this  remedy  immediately 
on  his  dismissal, — ^pleading  his  willingness  to  work  during  the 
remainder  of  the  term.  Still  less  can  he  do  so,  as  at  that  date,  if 
the  master  have  expressly  refused  a  tender  of  his  services.  See  Smith 
V.  Hayward  (1837,  7  A.  &  E.  544),  in  which  it  is  right,  however,  to 
observe  that  Coleridge,  J.,  expresses  a  doubt  of  the  soundness  of  the 
decision  in  Oandell  v.  Pontigny  just  referred  to ;  and  Smith,  in  his 
Tieadtng  Cases  (voL  ii  p.  43),  referring  particularly  to  the  observa^- 
tions  of  Patteson  and  Erie,  JJ.,  in  Ooodraan  v.  Pocock  (1850, 15  Q. 
B.  576),  characterizes  it  as  one  which  appears  "  to  have  shaken  still 
further  the  ruling  in  Gandelt  v.  Poniigny"  Manley  Smith  (p.  152, 
note  p.)  goes  the  length  of  saying  that  the  course  here  suggested  can- 
not be  adopted;  and  that  the  cases  which  seem  to  support  it  must  be 
held  to  be  overruled.  He  rests  the  alleged  incompetency  of  the  remedy 
in  question  upon  the  application  of  the  doctrine  laid  down  by  Erie, 
J.,  in  Beckhum  v.  Drake  (1849,  2  H.  of  L  Cases,  p.  606),  "that  when 
a  promise  for  continuing  employment  is  broken  by  the  master,  it  is 
the  duty  of  the  servant  to  use  diligence  to  find  another  employment.'' 
Bat,  even  assuming  this  "  duty  "  to  amount  to  a  legal  obligation — 
which  is  open  to  doubt — the  servant  may,  after  having  used  all  pos- 
nble  diligence,  fail  in  doing  this.  In  such  a  case  (assimiing  the 
servant  can  prove  it)  it  seems  plain  that  the  doctrine  above  stated 
does  not  preclude  the  servant  from  adopting  the  course  referred  to. 
On  the  other  hand ;  and  still  regarding  the  contract  as  subsisting, 
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the  servant  may  bring  a  special  action  against  the  master  for  his 
breach  of  it,  in  the  shape  of  a  daim  for  compensation  for  the  loss  or 
damage  he  (the  servant)  has  sostained  through  his  improper  dis- 
missaL  As  ruled  in  Pagani  v.  Gandolfi  (1826,  2  Car.  &  P.  370), 
the  servant  may  insist  in  sach  an  action  immediately  on  his  dis- 
charge, without  waiting  the  lapse  of  the  term  of  engagement 

The  remedy  which  uie  servant  seeks  under  this  action  is  campenr 
saiion  for  loss  or  damage  sustained  by  him  bom  his  digrniaflAl^  ic, 
for  the  breach  of  the  contract  by  the  master — not  for  implemmt  of 
his  promise  or  undertaking  to  pay  the  wages  earned  by  l^e  servant 
during  the  period  prior  to  his  dismissal  Hence,  under  an  action 
concluding  for  compensation  alone,  the  servant  will  not  be  allowed 
to  recover  the  amount  of  wages  earned  for  the  period  of  the  term 
prior  to  his  dismissal  For  this  sum  he  must  specially  conclude,  as 
for  a  debt  due  under  the  contract  See  HartlA/  v.  Harman  (1840, 
11  Ad.  &  EL  798). 

The  coTnpensaiion  for  which  the  servant  may  sue  is  for  loss  or 
damage  incurred  by  him  through  the  wrongful  dismissal.  In  the 
leading  case  of  Beckham  v.  Drake  (1849,  2  H.  o£  L.  Gases,  579),  it 
was  ruled  that  the  right  to  sue  for  such  compensation  passed  on 
the  servant's  bankruptcy  to  his  official  assignee.  The  ground  on 
which  this  judgment  is  rested  implies  that  the  loss  or  damage 
incurred  excludes  all  allowance  as  for  personal  feelings,  and  must 
be  estimated  on  the  same  principle  as  for  the  loss  of  a  bargain  in 
respect  of  common  merchandise,  wholly  regardless  of  the  considera- 
tions which  guide,  when  bodily  or  mental  pain  is  to  be  r^arded 
Erie,  J.,  stateis  the  law  on  the  subject  thus  Q>.  606):  ''The  measure 
of  damages  for  the  breach  of  promise  now  in  question  (viz.,  on  the 
master's  part  to  pay  wages)  is  obtained  by  considering  what  is  the 
usual  rate  of  wages  for  the  employment  here  contracted  for,  and 
what  time  would  be  lost  before  a  similar  employment  could  be 
obtained.  The  law  considers  that  employment  in  any  branch  of 
industry  can  be  obtained'by  a  person  competent  for  the  place,  and 
that  the  usual  rate  of  wages  for  such  employment  can  be  proved, 
and  that  when  a  promise  for  continuing  employment  is  broken  by 
the  master,  it  is  the  duty  of  the  servant  to  use  diligence  to  find 
another  employment" 

As  a  domestic  servant  may,  by  the  law  of  England,  be  dismissed 
on  a  month's  notice  or  a  month's  wages,  the  extent  of  the  compen- 
sation recoverable  by  the  servant  (wrongously  dismissed,  without 
such  notice  or  wages)  appears  to  be  a  month's  wages.  For,  as 
remarked  by  Lord  Denman,  G.J.,  in  Hartley  v.  Harman  (1840,  11 
Ad.  and  EL  p.  801),  '^  on  such  a  dismissal  a  month's  wages  must 
be  looked  upon  as  stipulated  damages^* — ^in  contrast  to  Uie  prior 
wages  earned,  which  he  considers  cannot  be  so  regarded.  These  are 
a  debt  due,  either  under  the  contract  or  on  the  principle  of  quantum 
memiL  Hill,  J.,  appears  to  express  a  different  and  an  erroneous 
doctrine  on  this  subject  when,  in  Gordon  v.  FotUr  (1859, 1  Fob.  and 
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YixL,  p.  645),  he  told  the  jury  that  if  they  thought  there  was  not 
misbehaviour  on  the  servant's  part,  "  they  must  give  as  damages 
the  oMTuing  wages  up  to  the  time  she  was  discharged,  and  a 
calendar  month's  wages  in  addition.'' 

While  the  extent  of  the  servant's  claim  for  compensation  cannot 
apparently  exceed  the  amount  of  a  month's  wages,  circumstances 
may  diminish  the  amount  of  damages.  Thus,  if  immediately  on 
her  dismissal  the  servant  engaged  herself  to  another  master  at 
equal  or  higher  wages;  or  even  if  such  an  offer  of  service  was  made 
to  her, — these  are  circumstances  which  would  considerably  affect  the 
compensation  due,  or  might  even  render  the  damages  nil  or  merely 
nominal  In  Speck  v.  Phillips  (1839,  5  M.  and  W.  279),  Alderson, 
B.,  says  (p.  282),  "  An  offer  to  employ  him  (the  servant)  afterwards 
by  a  thinl  party  might  well  be  given  in  evidence  in  mitigation  of 
damages."  To  a  similar  effect  in  Hochster  v.  De  la  Tour  (1853, 
2  K  and  B.,  678) — ^where,  some  weeks  before  the  date  of  the  com- 
mencement of  the  contract  of  service,  a  gentleman  broke  off  an 
engagement  with  a  courier,  who  meanwhile  obtained  an  equally 
good  engagement  with  another  party — Lord  Campbell,  C.  J.,  says, 
(p.  690),  the  servant  "  is  at  liberty  to  seek  service  under  another 
employer,  which  would  go  in  mitigation  of  the  damages  to  which 
he  would  otherwise  be  entitled  for  a  breach  of  the  contract."  The  prin- 
ciple on  which  the  measure  of  damages  due  to  a  servant  wrongfully 
dismissed  is  estimated,  is  explained  in  ElderUm  v.  Ilmmens,  4t  Com. 
B.  479;  6  Com.  B.  160,  and  4  H.  of  L.  Cases,  624,  already  referred  to. 

Lastly — as  by  the  wrongful  dismissal  of  the  servant  the  master 
has  violated  his  obligation  under  and  broken  the  contract,  the 
former  is  entitled  to  treat  it  as  rescinded,  and  to  act  as  if  no  such 
contract  had  ever  been  entered  into.  Adopting  this  view  of  his 
employer's  illegal  conduct,  the  servant  may,  qiu)ad  the  future,  at 
once  enter  into  any  new  engagement  which  presents  itself;  and, 
qiuxid  the  past,  sue  the  master  for  remuneration  on  the  footing  of 
qtiantum  meruit.  As  Lord  Campbell,  in  Goodman  v.  Pocoek  (1850, 
15  Q.  B.,  p.  580),  says,  "  He  may  then  (on  dismissal)  have  rescinded 
the  contract  and  have  recovered  pro  rata  on  a  qua,ntum  meruit.** 
The  servant  may  insist  in  such  an  action  immecUately  on  his  dis- 
missal ;  but  of  course  its  conclusions  must  be  limited  to  the  period 
daring  which  he  has  actually  served,  and  to  remuneration  for  work 
actually  performed  by  him.  See  per  Patteson  and  Erie,  JJ.,  in 
Goodman,  mpra.  The  servant  cannot  enlarge  the  extent,  because  he 
cannot  alter  the  nature  of  his  claim,  by  postponing  lus  action  imtil 
the  expiry  of  the  period  of  the  engagement  under  the  contract. 

Consistently  with  the  course  adopted  in  Goodman  v.  Pocoek,  it 
would  appear  that  if  the  servant,  having  elected  to  treat  the 
contract  as  subsisting,  has  brought  an  action  of  damages  against  the 
master  for  wrongful  dismissal,  he  cannot  afterwards  treat  the  con- 
tract as  rescinded,  and  sue  for  remuneration  on  the  footing  of 
juanium  meruit. 
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Having  now,  as  proposed  at  the  outset  of  this  article,  refeired  to 
the  three  points  there  mentioned  connected  with  the  contract  of 
domestic  service  under  the  law  of  England,  we  purpose  in  a  succeed- 
ing number  of  the  Journal  to  treat  of  them  in  connection  with  the 
the  law  of  Scotland. 


IMPLIED  CONTRACTS  FOR  SERVICES. 

(American  Law.) 

As  a  general  rule  there  can  be  no  doubt,  that  where  one  renders 
services  for  another,  to  his  knowledge  and  without  objection, 
although  without  express  employment  or  agreement  for  compensa- 
tion, the  law  will  prima  fcLcie  imply  a  contract  to  pay  for  those  ser- 
vices their  reasonable  value.  The  application  of  the  rule  is  most 
frequently  called  for  in  administering  upon  the  estates  of  deceased 
persons,  and  in  those  cases  a  very  important  qualification  has  been 
established,  namely,  that  as  between  relatives  or  members  of  the 
same  family  the  presumption  does  not  arise  or  attaches  with 
diminished  force.  In  ordinary  cases  the  presumption  arises  because 
the  law  can  perceive  no  other  consideration  for  the  rendition  of  the 
services  than  an  expected  pecuniary  leward.  As  between  relatives 
and  membeis  of  the  same  family,  however,  the  law  can  see  another 
consideration  in  natural  affection  or  intimate  friendship.  Judge 
Pratt  draws  the  proper  distinction  very  accurately  in  Williams  v. 
Hutchison,  3  N.  Y.  312 :  "  A  contract  or  promise  to  pay  as  a  matter 
of  feet,  requires  afi&rmative  proof  to  establish  it  Under  certain 
circiunstances,  when  one  man  labours  for  another,  a  presumption  of 
fact  arises  that  the  person  for  whom  he  labours  will  pay  him  the 
value  of  his  services.  It  is  a  conclusion  to  which  the  mind  readily 
comes  from  a  knowledge  of  the  circumstances  of  the  particular  case, 
and  the  ordinary  dealings  between  man  and  man.  But  where  the 
services  are  between  members  of  the  same  family  no  such  pre- 
sumption will  arise.  We  find  other  motives  than  the  desire  of  gain 
which  may  prompt  the  exchange  of  mutual  benefits  between  them ; 
and  hence  no  right  of  action  will  accrue  to  either  party,  although 
tte  services  or  benefits  received  may  have  been  very  vsduable,  and 
this  does  not  so  much  depend  upon  an  implied  contract  that  the 
services  are  to  be  gratuitous,  as  upon  the  absence  of  any  contract  or 

{>romiBe  that  a  reward  should  be  paid."  The  action  in  which  this 
anguage  was  held  was  brought  by  a  stepson  against  his  stepfather 
to  recover  the  value  of  services  rendered  by  him  while  a  member  of 
the  defendant's  family,  and  while  he  was  receiving  board,  clothing 
and  schooling  at  the  hands  of  the  latter.  In  the  absence  of  any 
express  agreement  for  compensation,  the  Court  of  Appeals  held  that 
no  recovery  could  be  had. 
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In  Scbmsan  v.  Cu^vian,  odTrHr,  etc.,  2  Deuio,  149,  the  plaintiff 
was  the  widowed  sister  of  the  deceased,  who  had  invited  her  to 
come  and  make  his  house  her  home.  She  accordingly  went,  with 
her  daughter,  and  both  remained  with  him  about  fourteen  years, 
rendered  services  to  him,  were  clothed  by  him,  and  the  daughter 
was  educated  by  him.  There  was  no  express  contract  proved,  but 
the  plaintiff  relied  upon  a  sealed  note  made  by  the  deceased,  never 
delivered,  but  found  among  his  papers,  for  ¥2,000  payable  to  the 
plaintiff  or  order,  and  expressing  as  its  consideration  services 
rendered  to  the  maker.  A  judgment  for  $2,000  in  favour  of  the 
plaintiff  was  set  aside  by  the  Supreme  Court. 

In  Davies  v.  Uavies,  9  C.  &  P.  87,  the  plaintiff  and  his  wife 
boarded  and  lodged  in  the  house  of  the  defendant,  and  assisted  him 
in  his  business ;  it  was  held  that  neither  the  service  on  the  one 
hand,  nor  the  board  and  lodging  on  the  other,  were  to  be  paid  for, 
unless  the  jury  were  satisfied  that  the  parties  came  together  on  the 
terms  that  they  were  to  pay  and  to  be  paid 

In  Weirs  v.  Weirs'  Admrs,,  3  B.  Mimroe's  Eep.  645,  the  plaintiffs 
were  nephews  of  the  decendent,  and  had  emigrated  to  this  country 
without  property  or  means,  and  were  taken  into  his  employment, 
and  clothed  and  decently  supported  by  him ;  they  assisted  him  in 
his  business,  one  for  twenty,  the  others  for  six  or  eight,  years.  It 
was  held  that  the  estate  was  not  liable. 

In  Bowen  v.  Bowen^  2  Bradf.  336,  the  plaintiff  was  a  brother  of 
the  deceased,  and  had  come  to  this  country  at  his  instance 
and  expense;  the  deceased  kept  a  small  grocery  store,  and  the 
plaintiff  attended  it,  and  was  boarded  and  clothed  by  his  brother. 
The  surrogate  of  New  York  said :  **  In  all  the  cases  of  this  kind 
the  evidence  should  be  very  clear  that  the  services  were  performed 
by  the  claimant  expecting  to  be  paid  for  them,  and  that  the  dece- 
dent so  understood  it^  or  had  reason  to  believe  he  was  to  be  charged 
therefor."  The  claim  was  rejected.  In  this  case  stress  was  laid  by 
the  court  on  the  facts,  that  although  the  claim  was  for  five  years' 
s^rices,  there  was  no  proof  that  any  claim  was  ever  set  up  in 
the  decedent's  life-time,  and  there  were  no  accounts  kept 

The  same  subject  came  before  the  same  tribunal,  in  KeUi/s  Estate, 
1  Tucker,  28.  The  claimant  was  son  of  the  testatrix,  and  the 
daim  was  for  the  board,  etc.,  of  the  testatrix  and  her  granddaughter. 
It  appeared  that  on  tlie  death  of  the  claimant's  wife,  the  testatrix 
and  her  granddaughter  came  to  live  with  him,  and  were  treated' 
like  other  members  of  his  family.  The  claimant  and  the  testatrix 
were  persons  of  means.  There  was  no  proof  of  any  agreement  or 
understanding  in  respect  to  compensatioa  The  surrogate  says, 
"  it  is  but  justice  to  assume  that  he,"  the  claimant,  "  anticipated 
social  remuneration,  for  the  services  he  might  render,  from  the 
society  of  these  two  female  relatives."  A  presumptiou  exists 
against  claims  of  this  nature,  brought  forward  after  the  death  of 
one  of  tlie  parties,  and  the  courts  have  uniformly  .shown  distrust 
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toward  them.  Our  courts  haye  rejected  demands  similar  to  this  in 
many  instances,  and  have  admitted  none,  so  far  as  I  have  been  able 
to  find,  without  affirmative  proof  of  a  distinct  understanding  to  pay 
money.**  "It  is,  evidently,  the  policy  of  onr  law  to  discourage 
these  claims  for  labour  and  services  among  and  between  near  rela- 
tives, members  of  the  same  femily.  Litigation  among  parties,  so 
nearly  connected,  may  be  almost  said  to  be  contra  banos  mares. 
Relatives,  between  whom  a  deed  for  the  consideration  of  '  love  and 
affection '  might  be  made,  ought  not  to  be  encouraged  to  prosecute 
each  other,  or  the  estates  of  the  departed,  for  board,  clothmg,  lodg- 
ing, education,  or  any  of  those  pecuniaiy  expenses  which,  in  mo^ 
families,  are  rendered  without  other  expectation  of  reward  than  the 
enjoyment  of  mutual  comforts  and  interests."  Which  is  sound  law, 
if  not  very  good  rhetoric. — Albany  Law  Journal. 
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In  the  case  of  Wardlaw  v.  Wardlaw's  Trustees,  23d  January  1876, 
a  question  was  involved  which  has  been  a  question  since  the  time 
of  Sir  Thomas  Craig.  The  question  is  whether  a  person  who  has 
right  to  the  fruits  of  an  heritable  estate  which  includes  going 
collieries,  is  entitled  to  the  annual  value  of  the  coal  which  is  being 
worked.  The  Judges  of  the  Second  Division  have  decided  that 
a  liferenter  by  constitution  has  in  the  general  case  such  a  right  Of 
course  the  argument  against  that  view  is  the  obvious  one,  that  the 
coal  is  part  of  the  substance  of  the  property,  and  consequently 
cannot  belong  to  one  who  has  only  right  to  the  fruits.  The  view 
which  the  Court  took  appears  to  have  been  founded  on  the  pre- 
sumed intention  of  the  granter.  If  he  grants  a  liferent  of  his 
property,  knowing  that  it  includes  going  collieries,  it  is  to  be 
presumed  that  he  intends  the  liferenter  to  enjoy  the  rent  of  the 
coals  as  well  as  the  rent  of  what  may  be  a  much  less  valuable 
portion  of  the  subjects.  Proceeding  upon  this  idea  of  intention,  the 
Court  added  a  qualification  to  the  doctrine  above-stated,  viz.,  that 
the  liferenter  was  not  entitled  to  the  produce  of  the  collieries  when 
the  coal  was  in  danger  of  exhaustion.  In  such  a  case  the  granter, 
it  was  thought,  could  not  have  intended  the  liferenter  to  work  the 
coal  so  as  to  bring  it  to  an  end.  Another  point  was  decided  in  the 
case,  viz.,  whether  the  liferenter  is  entitled  to  grant  new  leases  of 
the  minerals.    The  Court  held,  that  in  the  general  case  he  was. 

The  decision  of  Lord  Gifford  in  the  Dunoon  Burgh  Election  case, 
which  we  mentioned  some  time  ago,  has  been  affirmed  in  the  First 
Division.  The  leading  question  was  whether  the  provisions  of  the 
General  Police  and  Improvement  (Scotland)  Act  1862  for  a  scrutiny 
and  for  the  case  of  a  double  return  have  been  repealed  by  the 
Ballot  Act.  One  section  of  the  BaUot  Act  provides  that  "oil 
municipal  elections  shall  be  conducted  in  the  same  manner  in  all 
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respects  "  as  in  the  burghs  in  Schedule  C  of  the  Act  3  &  4  Will  IV. 
c.  76.  In  these  last  mentioned  burghs  the  tribunal  is  the  Court  of 
Session,  and  in  the  case  of  a  double  return  a  new  election  is 
ordered.  In  police  burghs,  it  is  provided  by  the  Act  of  1862  that 
if  a  complaint  is  lodged  the  Police  Commissioners  shall  remit  to  a 
committee  of  their  number  to  inquire  and  report ;  and  their  report 
is  finaL  In  case  of  an  equality  of  votes  power  is  given  to  the 
Commissioners  to  determine  which  candidate  is  to  be  preferred. 
The  Court  has  held  that  these  provisions  are  still  in  force.  Section 
48  of  the  Act  of  1862  (which  contains  these  provisions)  is  not 
expressly  repealed  by  the  Ballot  Act,  while  the  sections  in  immediate 
juxtaposition  to  it,  sections  46,  47,  and  50,  ai*e  expressly  repealed. 
A  difficulty  was  raised  as  to  whether  a  committee  of  Police  Com- 
missioners could  be  regarded  as  a  "  tribunal,''  the  term  used  in  the 
Ballot  Act  The  diiiiculty  was  easily  raised  and  as  easily  settled. 
A  town  council,  or  a  committee  of  town  council,  which  has  power 
to  decide  whether  an  election  is  or  is  not  valid  is  undoubtedly  a 
tribunal  quoad  hoc.  The  Ballot  Act  has  not  taken  away  the 
powers  of  this  tribunal ;  rather  it  has  increased  them  by  enabling 
it  to  call  for  the  documents  used  iu  the  election. 

The  Court,  further,  were  of  opinion  that  the  clause  of  assimi- 
lation (section  20)  of  the  Ballot  Act  did  not  apply  to  the  case 
before  them,  because  under  the  Police  Act  of  1862,  in  the  case 
of  an  equality  of  votes,  there  is  an  appointment  by  the  Commis- 
sioners, not  an  election.  The  decision  is  of  importance,  and  it  practi- 
cally comes  to  this, — that  populous  places  which  have  no  common 
good,  but  whose  whole  revenues  are  derived  from  assessments, 
cannot  enjoy  the  luxury  of  litigation  about  their  elections,  but 
most  be  content  with  the  rough  and  ready  but  cheap  and 
expeditious  means  of  settling  election  disputes  provided  by  the 
Police  Act  of  1862 

One  question  of  more  general  importance  under  the  Ballot  Act 
was  raised,  but  not  decided  in  the  case.  It  appears  that  the  ballot 
papers  were  all  stamped  before  the  poll  commenced.  Now,  in  the 
Ballot  Act  the  presiding  officer  is  undoubtedly  directed  to  stamp 
each  paper  at  the  time  it  is  given  to  the  voter.  Whether  the 
irregularity  was  of  such  a  kind  as  to  vitiate  the  whole  election  it 
was  not  necessary  for  the  Court  to  say ;  but  their  Lordships  did 
state  that  the  irregularity  was  a  very  serious  one  and  ought  to  be 
avoided. 


^ebieto. 


Jurisdiction  and  Punishments  of  Summary  Criminal  Courts,  By 
Walter  Cook  Spens,  Advocate,  one  of  the  SheriflFs-Substitute 
of  Lanarkshire.    Edinburgh :  T.  &  T.  Clark. 

For  some   time  past  there  has  been  a  growing  feeling  in  the 
coantry  that  assaults  accompanied  by  brutal  violence,  and  more 
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especially  cowardly  and    dastardly  attacks    by  husbands    npon 
wives  and  children,  have  been  on  the  increase. 

The  experiment  introduced  by  26  &  27  Vict.  cap.  44,  had  been 
successful  in  England  in  diminishing  the  number  of  robberies 
accompanied  by  violence  to  the  person,  and  it  seemed  reasonable 
to  suppose  that  the  extension  of  the  punishment  of  flogging  to  all 
cases  of  wife-beating  and  other  cases  of  aggravated  assaults  would 
have  the  same  beneficial  result  in  the  repression  of  these  ofiTences. 

The  present  Government  accordingly  determined  to  investigate 
the  matter,  and  instead  of  resorting  to  the  expensive  and  tedious 
method  of  obtaining  information,  afforded  by  a  Boyal  Commission, 
the  Home  Secretary,  with  a  view  to  immediate  legislation,  issued  a 
series  of  queries  to  the  persons  best  qualified  to  give  an  opinion,, 
viz.,  the  magistrates  of  England,  and  the  Sheriffs  and  Sheriffs-sub- 
stitute of  Scotland. 

The  following  are  the  queries : — 

"I.  Is  the  penal  law  against  assaults  of  brutal  violence,  as  distinguished  from 
trifling  assaults  on  the  one  hand  and  indecent  assaults  on  the  other,  sufficiently 
stringent ;  and  if  not,  in  what  way  should  it  be  amended  f 

"  11.  Are  there  any  kinds  of  assault  wliich  may  now  be  summarily  punished  which 
should  be  declared  triable  only  at  Assizes  and  Quarter  Sessions  ? 

*'  III.  Is  it  desirable  that  the  maximum  fine  or  the  maximum  term  of  imprisonment, 
whidi  may  be  imposed  for  assaults  by  Courts  of  Summary  Jurisdiction  should  be 
extended  ? 

"  IV.  Should  floeging  be  authorized  for  other  kinds  of  violence  than  those  within 
the  provisions  of  the  26th  k  27th  Vict.  cap.  44,  especially  in  cases  of  assault  on 
women  and  children  f  and 

"  y.  Has  flogging  been  efficacious  in  putting  down  the  offences  for  which  it  is 
authorized  as  a  punishment  by  26  k  27  Vict.  cap.  44  ?  *' 

This  treatise,  which  bears  a  graceful  inscription  to  the  memory  of 
the  late  Sheriff  Bell,  is  the  result  of  investigations  suggested  by 
these  queries.  The  author,  as  the  resident  magistrate  of  a  populous 
mining  district,  where  he  disposes  annually  of  between  three  and 
four  hundred  summaty  criminal  cases,  is  entitled  to  speak  with 
some  authority  on  the  questions  of  which  he  treats;  and  the 
remedies  which  he  suggests  are  well  worthy  of  the  attention  of  the 
legislature. 

In  the  first  place,  he  thinks  that  the  413th  section  of  the  General 
Police  Act  of  1862,  whereby  it  is  provided  that  certain  grave 
offences  cannot  be  competently  tried  by  a  police  magistrate, 
should  be  extended  so  as  to  embrace  fifteen  classes  of  crimes,  which 
he  enumerates. 

We  entirely  concur  with  this  recommendation.  The  citizen 
magistrate,  sitting  in  the  justice  of  peace  or  burgh  police  courts,  has 
power  to  award  a  sentence  of  thirty  days'  imprisonment,  or  a  fine 
not  exceeding  £5.  It  is  plain,  tlierefore,  that  he  has  not  the  oppor- 
tunity of  passing  such  a  sentence  as  will  tend  to  the  repression  of 
dangerous  crime.  Too  often  in  such  courts  the  wife-beater  is  let 
off  with  n  trifling  fine,  which  is  paid  by  his  friends,  and  goes  to 
reduce  the  police  assessment  of  the  district. 
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We  agree  with  Sheriff  Speu3  that  tl^e  offence?  which  he 
enumerates,  and  which  include  assaults  committed  by  a  husband 
against  a  wife  or  child,  on  police  in  the  execution  of  their  duty,  on 
magistrates  or  judges,  and  assaults  characterized  by  biting  or  kick- 
ing, or  where  serious  injury  or  permament  disfigurement  result, 
should  be  remitted  to  the  Sheriff. 

The  second  part  of  the  worl^  is  devoted  to  a  learned  and  interest- 
ing discussion  upon  the  extent  of  the  summary  jurisdiction  of  the 
Sheriff  at  common  law,  and  apart  from  statute. 

The  expediency  of  corporal  punishment,  which  is  considered  in 
the  third  part  of  the  treatise,  is  summed  up  in  the  following  para- 
graph, with  which  we  entirely  agree. 

"  As  to  the  laah  :  I  think  it  only  right,  that  in  aU  aggravated  cases  of  assault,  in 
willul  fire-raising  to  the  imminent  risk  of  life,  and  housebreaking  when  armed  with 
lethal  weapons,  the  Supreme  Court  should  have  the  power  of  awarding  it,  which 
infers,  as  the  Court  of  Justiciary  can  only  try  cases  with  juries,  that  such  interven- 
tion will  occur.  I  condemn  the  idea  of  citizen  Ma^trates  having  this  power.  I  go 
further,  and  disapprove  of  the  lash  being  awarded  m  any  case  witiiout  the  interven- 
tion of  a  juiy ;  and  even  after  a  verdict  of  guilty  by  a  jury,  I  would  leave  the  matter 
in  the  discretion  of  the  Jud^s.  With  the  intervention  of  a  jury,  I  do  not  think 
Sheritfs  would  go  far  wrong  m  the  exercise  of  a  discretionary  power ;  but  still,  on  the 
whole,  I  think  that  such  discretionary  power  had  better  be  entrusted  only  to  the 
Supreme  Court  In  arriving  at  this  conclusion,  I  am  to  a  certain  extent  influenced 
by  the  opinion  that  the  infliction  of  such  punishment  by  the  Supreme  Court  would 
probably  have  a  more  telling  effect  in  the  way  of  example  and  deterrent  throughout 
the  country.  To  make  the  laah  a  common  punishment  would,  I  have  no  doubti  mako 
it  inefficacious.'* 

We  hope  we  have  said  enough  to  show  that  the  topics  treated  by 
SherifT  Spens  are  interesting  and  instructive,  not  only  to  the  pro- 
fession, but  to  the  community  at  large.  They  ai*e  treated  in  a  style 
which  is  pleasing  and  graceful ;  and  the  whole  work  bears  evidence 
of  having  been  written  after  a  careful  and  mature  consideration  of 
the  materials  which  have  been  afTorded  during  a  diligent  research. 

During  next  Session  these  subjects  will  be  before  the  Legislature, 
and  this  work  should  be  in  the  possession  of  every  member  of 
Parliament 

It  contains  in  a  convenient  form  a  statement  of  the  present 
powers  and  jurisdiction  of  our  inferior  criminal  Courts,  as  well 
as  suggestions  for  their  reform  of  very  considerable  weight. 

A  copious  appendix  contains,  with  other  matter,  a  curious  and 
interesting,  extract  from  the  records  of  the  Hamilton  Court  of 
Kegality  of  a  criminal  process  for  the  crimes  of  murder  and  rioting 
in  1710. 

We  hope  that  Sheriff  Spens  will  be  encouraged  by  the  success  of 
this  treatise  to  pursue  his  investigations  on  summary  criminal 
jurisdiction  in  a  larger  work. 

Meantime  we  can  cordially  commend  the  present  treatise  to  the 
attention  of  our  readers. 
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Principal  and  Agbnt. — Rules  of  Stock  Exchange— DefauUiitg  Broker— 
Liahility  of  Principal, — Pltf«.,  brokers  on  the  Stock  Exchange,  who  had,  at  the 
request  of  deft.,  contracted  for  the  purchase  of  shares  for  him,  were  on  the  13th 
of  July,  the  "  carrying  over  day  "  for  the  15th,  instructed  by  him  to  carry  over 
or  continue  the  contract  from  the  15th  till  the  29th  of  July,  the  next  account 
day.  On  the  15th  they  paid  for  him  (as  was  necessary  in  order  to  have  the 
contract  carried  over),  the  difference  on  the  shares  at  the  price  of  the  13tb, 
amounting  to-  £1688.  On  the  18th  of  Julv,  pits.,  by  reason  of  many  persons 
for  whom  they  had  entered  into  contracts  failing  to  meet  their  engagements, 
became  defaulters  on  the  Stock  Exchange,  whereupon,  in  accordance  with  the 
rules  of  the  Exchange,  all  their  bargains  were  closed  and  made  up  by  the 
official  assignees  at  the  prices  of  that  dav.  The  price  of  the  shares  purchased 
for  the  deft,  having  fallen,  the  amount  due  in  respect  thereof  (including  the 
£1688  differences)  was  £6013,  which  pits,  then  became  liable  to  pay  to  the 
official  assignee^  and  now  sought  to  recover  from  deft. : — Held  that  plt«.'  in- 
solvency having  been  brought  about  bv  want  of  means  to  meet  their  other 
primary  obligations,  and  not  by  reason  oi  their  having  entered  into  any  contract 
on  behalf  of  deft.,  no  |)romise  could  be  implied  on  the  part  of  deft,  as 
their  principal,  to  indemnify  tbem  against  the  consequences  of  the  enforcement 
of  the  Stock  Exchange  rules  with  regard  to  defaulters,  and  that,  therefore, 
pits,  could  only  recover  from  deft,  the  sum  of  £1688,  the  amount  of  the  differ- 
ences they  had  actually  paid  for  him. — Duncan  v.  Hilly  and  Same  v.  Beeson  (Ex. 
Ch.),  42  L.  J.  Ex.  179. 

Restraint  op  Trade. — Sufficiency  of  consideration, — In  the  year  1864  R.  G., 
a  surgeon-apothecary  and  man-midwife,  engaged  T.  B.,  a  medical  student,  as  his 
assistant,  at  a  salary.  In  1870  T.  B.,  at  R.  Q.'s  request,  executed  a  bond  by 
which  he  bound  hiuiself  to  pay  R.  G.  the  penal  sum  of  £1000.  The  bond  then 
recited  that  R.  G.  some  time  since  took  T.  B.  into  his  employ  and  confidence  as 
an  assistant  in  his  profession  or  business,  which  employment  was  to  continue  so 
long  as  the  parties  to  the  bond  should  agree,  and  that  for  the  aforesaid  considera- 
tion T.  B.  had  agreed  to  enter  into  the  same  bond.  The  condition  of  the  bond 
was  that  it  should  be  void  in  case  T.  B.  did  not  carrv  on  the  business  of  a 
surgeon-apothecary  or  man-midwife  within  the  parish  of  N.,  or  within  ten  miles 
thereof  (excepting  at  L.),  during  so  long  as  R  G.  or  his  successors  in  the  business 
should  carry  on  the  same.  Later  in  1870  R.  G.  dischaiged  T.  B.  from  his 
employment,  and  in  1 874,  T.  B.  having  qualified  himself  to  practise  as  a  sui^on- 
apothecary  and  man-midwife,  commenced  business  about  four  miles  from  N. 
On  motion  for  an  injunction  by  R  G., — Held,  that  there  was  sufficient  considera- 
tion to  support  the  bond,  and  the  injunction  was  granted. — Gravely  v.  Barnard, 
43  L.  J.  Rep.  (Ch.)  659. 

Innkeeper. — Liahility  of  Tnanager  holding  license  for  company, — The  salaried 
manager  of  an  hotel  belonging  to  a  company  is  not  an  innkeeper  so  as  to  be  by 
law  responsible  for  the  goods  and  property  of  the  guests,  although  the  usual 
license  under  9  Geo.  IV.  c  61  has  been  granted  to  him  personally. — Dixon  v. 
Birch,  42  L.  J.  Exch.  135. 

Appropriation  op  Payments. — Contributory  —  Debt  to  bank, — The  prin- 
ciple of  appropriation  of  payments  laid  down  in  Clayton's  Case  (1  Mer.  572) 
applies  to  deahngs  between  a  company  and  its  bankers,  so  that  a  former  share- 
holder who  has  transferred  his  snares  is  exonerated  from  contributing  to  the 
company's  debt  to  its  bankers,  if  before  the  winding  up  sufficient  money  had 
been  paid  to  the  bank  to  cancel  what  was  due  to  the  oank  when  such  share- 
holder ceased  to  be  a  member. — Be  The  Dewnport,  etc,,  Mill  Co, ;  BaUman*s  Cass, 
42  L.  J.  Ch.  577. 

Winding  up. — Assurance  company — Proof  by  policy-holders. — An  assurance 
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company  liaviiig  been  ordered  to  be  wound  up  : — Hetd,  that  a  policy-holder  was 
entitled  to  proTe  for  the  sum  which  a  solvent  assurance  office,  having  the  same 
rate  of  ])remium8  and  the  same  extent  of  proprietary  capital  as  the  company  in 
liquidation  would  require  him  to  pay,  in  oraer  to  obtam  a  policy  of  the  same 
amount  and  under  the  same  conditions  at  the  same  premium — BelPs  case,  Law 
Rep.  9  £q.  706,  followed.  LancasteT^s  case  (Albert  Arbitration),  Solicitors' 
Journal,  December  9,  1871,  vol  zvi.  p.  103,  disapproved  of. — Re  The  English 
Assurance  Company ;  Holdich»s  Case,  42  L.  J.  Ch.  612. 

CoMPAiTT. — Voluntary  liquidation, — Commomise  and  recommencement  of  husi- 
nen  after  winding  up — Dissentient  shareholaers — Transfer  of  shares  to  liquidator. 
— ^The  M.  Company  was  wound  up  and  reconstructed  by  the  formation  of  the 
IL  Corporation,  the  shareholders  taking  shares  in  the  corporation  in  exchange 
for  their  shares  in  the  company,  and  the  corporation  taking  over  the  company's 
anets  and  liabilities.  The  corporation  failed  to  indemnify  the  company,  and 
was  itself  wound  up.  Its  capital  was  fully  caUed  up  in  the  liquidation,  and  it 
■till  owed  large  debts,  besides  the  claim  of  the  company  against  it  for  indemnity. 
The  companv's  capital  had  not  been  fiilly  called  up.  It  owed  no  debts,  and  had 
a  bedance  of  cash  in  hand.  Under  these  circumstances  an  agreement  was 
entered  into  between  the  liquidators,  that  the  company  should  take  the  assets 
of  the  corporation,  paying  the  creditors  of  the  corporation  48.  in  the  pound,  and 
retaining  what  else  they  might  make  of  them.  There  was  evidence  that  the 
assets,  if  realised  carefully,  might  more  than  pay  the  company's  claim  in  full. 
If  sold  immediately,  the  assets  would  probably  pay  about  3s.  in  the  pound  to 
alL  Malins,  V.C,  having  sanctioned  tnis  arrangement,  giving  dissentients  the 
option  of  taking  the  present  estimated  value  of  their  shares,  certain  executora 
holding  shares  in  the  company  appealed  from  the  order.  Their  appeal  was  dis- 
missed with  costs. 

Though  a  transfer  of  shares  to  the  liquidator  in  a  voluntary  winding  up,  under 
an  arrang^ement  whereby  the  shareholder  retires  from  the  company,  wiU  not 
absolve  him  from  liability  to  existing  creditors,  it  will  relieve  nim  from  any 
liabilities  incurred  under  an  arran^ment  of  which  his  retirement  forms  part, 
and  frt>m  the  costs  of  the  liquidation. — In  re  Marine  Investment  Co.  Ex  parte 
PoMs  Executors,  42  L.  J.  Ch.  620. 

Company. — Tranter  of  shares — Irregularity — Directors  interested— Costs. — In 
1859,  B.,  who  was  a  director  of  a  company  formed  under  7  &  8  Vict.  c.  110,  sold 
all  hia  shares  to  M.,  the  purchase  money  not  to  be  paid  if  the  company  was 
wound  up  within  two  yearsw  The  company's  deed  of  settlement  provided,  that 
if  eighty  per  cent,  of  the  subscribed  capital  should  be  lost,  the  company  should 
ipso  facto  oe  dissolved,  and  it  required,  on  a  transfer  of  shares,  a  previous  notice 
to  the  directon ;  a  certificate  of  approval  by  them  of  the  transfer  ;  also  that  the 
transferee  should  execute  within  a  month,  at  the  office  of  the  company  or  at 
saeh  other  place  as  the  directors  should  reasonably  require,  a  deed  or  covenant 
to  abide  by  the  rules  of  the  company.  The  shares  could  be  transferred  only  by 
deed  of  transfer  executed  by  the  transferor.  Shortly  before  the  sale  of  B.^ 
■hares  the  directors  had  received  an  accountant's  report  of  the  state  of  the  com- 
pany's affaira,  from  which  it  appeared  that  eighty  per  cent  of  the  gross  capital 
had  been  lost,  but  it  appeared  also  that  the  goodwill  and  connection  of  the  com- 
pany ma  of  considerable  value,  either  as  a  basis  for  further  operations  or  on  a 
transfer  to  another  companv.  This  report  was  not  communicated  to  tiie  share- 
holdersL  But  there  was  a  change  of  directors,  B.  and  his  co-directora  transferring 
tbeir  shares  to  and  retiring  in  favour  of  M.  and  othen,  who  were  also  directors 
of  a  hfti^^ing  company.  No  formal  notice  of  the  intended  transfer  by  B.  was 
ever  given,  nor  was  anv  deed  of  covenant  ever  executed,  by  or  demanded  of  M. 
But  B.  executed  a  deed  of  transfer,  and  the  transfer  was  subsequently  approved 
by  the  new  board  of  directors,  M.  himself  being  present,  and  notice  of  the 
transfer  was  sent  to  the  registrar  of  joint-stock  companies  : — Held  (by  the  House 
ciLotds),  that  the  transfer  was  valid,  though  irregular,  that  as  M.  and  the 
HHher  new  dixeetora  had  taken  upon  themselves  to  act  and  were  at  various  meet- 
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ings  recogmaed  by  the  company  afl  directors,  their  consent  to  the  tran«fer  was, 
by  7  &  8  Vict  c  110,  e.  30,  rendered  a  valid  consent,  although  their  qualifica- 
tion had  been  irregularly  obtained,  and  that  it  was  a  matter  for  the  directors,  and 
no  concern  of  B.'s,  whether  the  deed  of  covenant  was  or  was  not  demanded  of  M. 

Heldf  also,  that  the  transaction  was  not  affected  by  the  loss  of  capital,  as  the 
value  of  the  goodwill  might  have  turned  the  balance,  if  a  proper  estimate  had 
been  put  upon  it,  and  the  goodwill  was  an  asset  of  the  company.  And  whether 
the  directors  ought  or  not  to  have  wound  up  the  companv  at  that  time,  the 
transfer  was  not  invalidated,  since  the  company  was  carried  on  for  nearly  two 
years  afterwards. 

Lords  Chelmsford  and  Oolonsat  dissented  from  this  decision,  and  the 
appeal  was  dismissed  without  costs,  though  fraud  had  been  imputed  and  not 
sustained.— 42  L.  J.  Ch.  586. 

Adulteration  of  Food  Act. — Proof  ihat  article  was  reprtsenUd  to  hs  un- 
adulterated—GuiUy  knowledge, — ^The  Adulteration  of  Food,  &c.  Act,  35  &  36 
Vict.  c.  74,  by  s.  2  enacts  that  every  person  w^ho  shall  sell  any  article  of  food  or 
drink  with  which  to  the  knowledge  of  such  person  any  ingredient  or  mineral 
injurious  to  the  health  of  persons  eating  or  drinking  sucn  article  has  heen 
mixed,  and  every  person  who  shall  sell  as  unadulterated  any  article  of  food  or 
drink,  or  any  drug  which  is  adulterated,  shall  be  liable  to  ^certain  prescribed 
penalties).  By  s.  3,  any  person  who  shall  sell  any  article  oi  food  or  drink,  or 
any  drug,  knowing  the  same  to  have  been  mixed  with  any  other  substance,  with 
intent  fraudulently  to  increase  its  weight  or  bulk,  and  who  shall  not  declare 
such  admixture  to  any  purchaser  thereof,  before  delivering  the  same,  and  no 
other,  shall  be  deemed  to  have  sold  an  adulterated  article  of  food  or  drink  or 
drug,  as  the  case  may  be,  under  this  Act.  Appt.  went  into  the  shop  of  respt,  a 
provision  and  butter  dealer,  and  asked  for  a  pound  of  butter  at  7u.  A  pound 
of  butter  was  handed  to  him.  in  the  presence  of  respt,  which  was  afterwards 
found  to  be  adulterated  with  different  &ts,  not  necessarily  injurious  to  health  : 
— Held,  first,  that  there  was  sufficient  evidence  under  s.  2  of  a  sale  of  the 
butter  as  unadulterated  ;  secondly,  that  it  was  not  necessary  under  s.  3  to  prove 
that  respt.  knew  the  butter  had  been  mixed  with  some  substance,  with  intent 
fraudulently  to  increase  its  bulk. — Fitzpatrick  v.  Kdly,,  42  L.  J.  Mag.  Ca.  132. 

Auction. — Goods  withdrawn  from  sale — Liability  of  auctioneer — Indemnity,— 
Deft  advertised  in  newspapers  that  a  sale  by  auction  would  take  place  on  a 
particular  day  in  a  counti^  town.  He  also  circulated  catalogues  specifying  the 
articles  to  be  sold.  Pit.  attended  the  sale,  intending  to  buy  certain  articles 
specified  in  the  catalogue,  but  on  the  day  of  sale  they  were  withdrawn  by  deft : 
— Held,  that  there  was  no  implied  contract  by  deft,  to  indemnify  pit.  against 
the  expense  and  inconvenience  which  he  had  incurred. — Harris  v.  Nickerson,  48 
L.  J.,  Q.  B.  171. 

Company. — Liability  of  transferee  upon  wn  implied  contract  to  indemnify 
transferor  against  loss  on  die  shares, — ^On  the  4th  of  September  1865,  pit.  sold  to 
deft  twenty  shares  in  a  joint-stock  company.  On  the  8th  he  executed  a 
transfer  to  deft.,  who  paid  the  purchase  money,  and  caused  the  transfer  to  be 
registered  by  the  company  on  tne  4th  of  December.  On  the  20th  of  March 
1866,  deft  transferred  the  shares  to  M.  On  the  18th  of  April  1866,  the  com- 
pany stopped  jtayment,  and  on  the  8th  of  May  1866,  was  ordered  to  be 
wound-up.  On  tne  24th  of  July  1866,  M.  wajs  placed  on  the  A.  list  of  con- 
tributories,  being  the  list  of  existing  members.  On  the  30th  of  October  1866, 
M.  executed  a  deed  of  inspectorship.  An  order  was  made  upon  M.  to  pay  a 
call  of  £40  a  share,  but  he  did  not  pay,  and  the  liquidators  faQed  to  get  any 
payment  out  of  his  estate.  On  the  6th  of  December  1867,  pit.  and  deft  were 
placed  on  a  6.  list  of  contributories  as  past  members  in  respect  of  the  shares. 
On  the  27th  of  December  1866,  deft,  executed  a  deed  of  inspectorship,  under 
sec  192  of  the  Bankruptcy  Act,  1861,  which  was  register^  on  the  29th  of 
December  1867.  On  the  20th  of  March  1869,  the  Court  ordered  deft  to  pay  a 
call  of  £4iO  a  ahaie,  but  he  did  not  do  so,  and  oil  Ihe  10th  of  May  pit,  in  pur- 
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ipaiice  of  an  agreement  of  compromise  made  between  himself  and  the  official 
Ik|TiidatoT,  paid  the  snm  of  ^15  per  Bhare  in  respect  of  the  twenty  shares  sold  by 
him  to  the  deft^ : — HMj  that  he  had  a  right  to  recover  from  the  deft,  the  sums 
paid,  upon  an  implied  contract  by  the  deft  to  indemnify  him  against  loss  and 
liability  upon  the  shares  transferred. — KeUock  v.  ErUhoven,  42  L.  J.,  Q.  B.  174. 

Mabiks  IiTBURAiTCB. — Protpectwe  freight — Totalloss — Notice  of  ahavdonment 
—Notice  of  abandonment  need  not  be  given  where  there  is  nothing  which  on 
abandonment  can  pass  or  be  of  value  to  the  abandonee.  Where  there  is  a  con- 
stnictive  total  loss  of  the  ship,  and  it  is  impossible  for  its  owners  to  earn  the 
ehsrtoed  freight,  and  there  Ib  therefore  an  actual  and  not  a  constructive  total 
lots  of  such  freight,  no  notice  of  abandonment  is  necessaiy.  No  such  notice  is 
neeeflSBiy  where  the  ship  never  having  been  ready  to  receive  the  chartered 
caigo  thoe  was  nothing  to  abandon  to  the  underwriter  on  freight  What 
amottntB  to  constructive  total  loss  of  ship,  and  what  is  sufficient  notice  of 
abandonment  of  freight— iSanJS^n  v.  Potter,  H.  L.  42  L.  J.,  C.  P.  169. 

SHlPpraOw — Freight — Right  to  lump  freight  where  part  of  cargo  lost. — By 
charter-party,  the  ship  was  to  be  loaded  with  a  full  caigo,  and  to  have  a  deck 
eaigo,  and  being  so  loaded  was  to  proceed  to  London,  and  '^  deliver  the  same  on 

being  paid  freight  as  follows  :  a  lump  sum  of  £315 the  freight  to  be 

paid  in  cash,  half  on  arrival,  and  remainder  on  unloading  and  right  ddivery  of 
the  eaiga"  The  ship  arrived  in  London  with  the  whole  of  the  cargo,  with 
which  8ie  charterer  had  loaded  her,  with  the  exception  of  the  deck  load,  which 
had  been  lost  during  the  voyage  by  one  of  the  excepted  perils  in  the  charter- 
party,  and  without  any  default  on  the  part  of  the  master  or  crew  : — Held,  that 
the  shipowner  was  entitled  to  the  whole  of  the  lump  freight  without  deducting 
the  proportion  of  freight  payable  in  respect  of  the  deck  load  which  had  been 
\oA.—Bohin9on  t.  Knights,  42  L.  J.,  C.  P.  211.. 

Joint-Stock  Compant. — Debenture — Negotiable  iTisirument — A  company 
iscorporated  under  the  Companies  Act  1862  (25  &  26  Yict  c.  69)  issued  a 
debenture  under  the  seal  of  the  company  and  countersigned  by  two  of  the 
directors  and  the  secretary.  By  it  the  company  promised,  subject  to  conditions 
endoraed,  to  pay  to  the  bearer  ^100,  on  the  1st  of  May  1872,  or  on  any  earlier 
dny  on  which  it  should  be  entitled  to  be  paid  off  or  redeemed  according  to  the 
conditions.  By  the  conditions  the  company  contracted  not  only  to  pay  the 
money,  but  also  to  cause  a  portion  of  the  debenture  to  be  drawn  in  a  stipulated 
manner.  Of  late  years  a  custom  of  trade  has  prevailed  to  treat  such  bonds  as 
negotiable  instruments  : — Held,  that  the  debenture  was  not  a  negotiable  instru- 
ment, and  that  therefore,  where  it  had  been  stolen  from  the  owner,  no  action 
could  be  maintained  upon  it  against  the  company  by  a  person  who  claimed 
through  the  thi^  who  stole  it — Crouch  v.  The  Credit  Fofider  of  England,  42  L.  J., 
Q.  B.  182. 

SuocBSBiov  Dtttt. — Alienation  by  remainderman  to  body  eorporaie—AUenes 
Uabk  as  sueeessor. — Testatrix  by  will,  made  in  1839,  devised  real  property  to  one 
for  life,  and  after  his  death  to  a  remainderman  in  fee,  and  died  in  1841.  The 
Rmaindeiman,  a  cousin  of  testatrix,  died  in  1870,  having  previously  sold  his 
reTenion  in  fee  to  a  corporation.  The  tenant  for  life  died  in  1872  : — Held,  on 
an  information  against  the  corporation,  first,  that  the  corporation,  upon  the 
death  of  the  tenant  for  life,  were  "  successors "  within  ss.  2  and  27  of  the 
Sacoeasion  Duty  Act,  1853,  and  were  liable  to  pay  succession  duty  upon  the 
foil  value.  Secondly,  that  i£  necessary  the  Court  would  have  decided  the  death 
of  the  remainderman  to  be  immaterial,  and  the  rate  of  duty  to  be  the  same  as 
▼ould  have  been  payable  by  him  if  he  had  survived  the  teuiint  for  life  without 
telling,  but  that  at  ul  events  the  Crown  had  made  out  a  prima  facie  case  to  duty 
at  that  rate,  since  the  Crown  need  not  prove  the  death  of  the  remainderman,  nor 
vho  was  his  heir  ;  and  that  if  events  had  happened  by  which  the  duty  would 
he  leaa,  the  corporation  must  prove  them. — Soticitor-Omeral  v.  The  Law  Rever- 
tvaory  InUrest  Society^  42  L.  J.  Kx.  146. 
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EuBGTiOH. — ^A  will  made  in  the  lifetime  of  R,  aiTected  to  give  to  A.  per- 
sonality which  in  trath  helonged  to  R.,  and  it  ako  gave  legacies  to  R's  children, 
and  hj  a  codicil  thereto,  made  after  R's  death,  additioniu  benefits  were  given 
to  R's  children : — Held,  that  R's  right  to  the  above-mentioned  personality 
having  devolved  on  his  children  as  his  next-of-kin,  they  must  elect  between  on 
the  one  hand  making  satisfaction  to  A.  out  of  their  father's  personalty,  and  on 
the  other  hand  abandoning  all  the  benefits  which  they  took  as  well  under  the 
will  made  in  R's  lifetime  as  by  the  codicil  made  after  his  death. — (hoper  v. 
Cooper^  H.  L.,  44  L.  J.  Bep.,  Ch.  6. 

Leg  ACT. — Specific  or  demonHrative — Ademption. — ^A  testatrix  bequeathed  all 
''her"  money  which  should  be  ''invested"  at  her  decease  to  a  trustee  upon 
trust,  in  the  first  place  to  pay  thereout  her  debts  and  funeral  and  testamentaiy 
expenses,  and  in  the  next  place,  to  ^y  to  her  nephew  H.,  for  his  life,  the  sum 
of  j£3000,  invested  in  Indian  security."  At  the  date  of  her  will  the  testatrix 
had  bonds  of  the  East  Indian  Loan  of  the  value  of  £3000,  but  these  were 
redeemed  by  the  Indian  Government  before  her  death,  and  at  her  death  die 
had  no  money  invested  in  Indian  securities : — Held,  that  the  legacy  was 
demonstrative,  not  specific — Mytton  v.  Mytton,  44  L.  J.  Bep.,  CL  18. 

Beyenihs. — Income  tax — Foreign  corporation  voUh  agency  in  England  not  a 
penon  residing  in  ths  United  Kingdom, — ^A  Turkish  corporation,  which  by  the 
law  of  Turkey  was  established  as  a  state  bank  for  the  Ottoman  Empire,  with 
its  seat  at  Constantinople,  and  power  to  establish  as  many  branches  and 
u^ncies  as  it  mi^ht  thinx  fit,  established  a  branch  or  agency  in  London,  where 
we  ordinary  busmess  of  bacdcers  was  carried  on  under  the  management  of  a 
committee  of  persons  who  resided  in  England  and  were  elected  by  the  sluoe- 
holders  : — HeuL,  that  the  corporation  did  not  "  reside  in  the  United  Kingdom" 
within  the  meaning  of  16  &  17  Vict  c  34,  s.  3,  schedule  D  ;  and  that  n)r  the 
purpose  of  being  assessed  to  the  income  tax  the  committee  were  not  bound  to 
make  a  return  of  the  profits  accniing  to  the  bank  elsewhere  than  witlun  the 
United  Kingdom. — The  Attomey-Oeneral  v.  Alexander,  44  L.  J.  Bep.,  Ex.  3. 

Principal  and  Aoent. — ^An  estate  or  house  agent,  to  whom  instructions  are 
given  to  procure  a  purchaser  for  property,  has  not,  though  the  price  is  named 
in  the  instructions,  authority  to  enter  into  a  binding  contract  with  a  purchaser 
to  sell  such  property— ^am«r  v.  £Wp,  44  L.  J.  Bep.,  CL  53. 

Trade  Mark. — Denotation  of  article — Trade  Mark  in  gro$$ — Spurioue  article, 
— ^The  inventor  of  a  sauce  gave  it  the  name  of  the  Licensed  Victualler's  Belish, 
and  designed  a  trade  mark  for  labels  on  the  bottles  containing  it,  and  employed 
his  son  to  sell  it  He  permitted  his  son  to  describe  himself  in  his  circulars  and 
invoices  as  the  sole  proprietor  of  the  sauce.  The  son  became  bankrupt,  and  lus 
trustee  sold  his  interest  in  the  sauce  and  its  trade  mark  to  pits.,  who  now  souffht 
to  restrain  the  inventor  from  infringing  the  trade  mark,  it  appeared  that  pits, 
did  not  know  deft.'s  recipe,  but  made  a  sauce  which  their  witnesses  deposed  to 
be  undistinguishable  from  deft.'s  : — Held,  that  a  trade  mark  could  not  exist  in 
gross,  and  that  as  pits,  did  not  know  the  recipe  for  the  original  article,  they 
could  not  have  a  right  to  affix  the  trade  mark  to  a  sham  article  for  the  purpose 
of  imposing  on  the  public — Cotton  v.  Oillard,  44  L.  J.  Bep.,  CL  90. 

Trespass. — Miechievous  animal — Knowledge  5y  owner  of  vieioui  temper- 
Negligence — Bematenees  of  damage, — Defts.  were  occupiers  of  a  plot  of  land, 
which  was  separated  from  a  field  of  pit's  by  a  wire  fence.  Deft's  turned  into 
their  plot  of  umd  an  entire  horse ;  and  pit  put  into  his  field  a  mare.  Defts.' 
horse  and  pit's  mare  got  together  upon  either  side  of  the  fence,  and  the  horse 
by  biting  and  kicking  through  the  fence  injured  the  mare.  The  horse  did  not 
trespass  upon  pit's  neld  by  crossing  the  fence.  Upon  previous  occasions  he 
had  been  watched,  and  pit  had  warned  defts.  to  keep  him  away  from  the  mare. 
The  pit  having  sued  for  the  injury  to  the  mare,  the  County  Court  judge  held 
that  there  was  no  case  to  go  to  a  jury  : — Held,  that  pit  was  entitled  to  judg- 
ment ;  for  there  was  evidence  that  a  trespass  had  oeen  committed  and  the 
damage  was  not  too  Tcmote,— Ellis  v.  The  Loflus  Iran  Company,  C.  P.  24, 
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Sheriff  Combie  Thomson. 
HENDXBBON  V.  Lovis.— 4^^  December  1874. 

Poor  BaU — Liabilities  of  OtUgoing  and  Ingoing  Tenants, — This  was  a  case  in 
the  Small  Debt  Courts  in  which  Qeoige  Henderson,  farmer,  Pitcow,  Udny,  sued 
Alexander  Lovie,  fanxieT,  Nether  Bojmdlie,  Fraserburgh,  for  payment  of  £7, 
17a.  8d.,  per  account  produced,  being  the  balance  of  the  value  of  the  crop  on  the 
{aim  of  Towie  for  the  year  1873,  and  of  certain  buildings — both  hanoed  over 
to  the  defr.  b^  the  pursuer.  The  circumstances  are  more  fully  disclosed  in 
the  following  judgment  of  the  S.-S. : — 

**  This  case  appears  to  raise  an  interesting,  difficult,  and — so  far  as  I  know — 
s  novel  question  in  regard  to  Poor  Law  assessment.  That  it  is  novel  arises,  I 
rappoee,  uom  the  circumstance  that  the  matter  in  dispute  is  one  generally  made 
the  subject  of  special  arrangement.  The  pursuer  is  the  out^ing,  and  the 
defr.  the  incoming,  tenant  of  a  farm  of  considerable  size.  Tney  appear  to 
have  comfortably  .settled  their  mutual  claims  arising  from  that  relationship, 
with  this  exception,  that  the  de&.  maintains  that  he  is  entitled  to  retain 
from  the  pursuer  one-half  of  the  Poor  Rates  payable  by  '  the  tenant  or  occu- 
pant' df  the  farm,  for  the  year  Whitsunday  1873  to  Whitsunday  1874.  I 
have  had  considerable  difficulty  in  arriving  at  a  decision  satisfactory  to  my  own 
mind,  but  I  bave  come  to  be  of  opinion,  notwithstanding  that  there  is  much 
apparent  equity  in  the  view  urged  for  the  defr.,  that,  as  matter  of  legal  construc- 
tion of  the  lease  and  Act  of  Parliament,  the  pursuer  is  entitled  to  prevail 

"  Theparocbial  assessment  in  question  was  laid  on  for  the  year  from  Whitsun- 
day to  Whitsimday.  The  person  who  has  to  pay  it  is  the  tenant  or  occupant. 
The  question  therefore  is,  whether  the  pursuer  or  the  defr.  is  to  be  con- 
aidend  as  holding  that  position.  The  defr.  maintains  that  he  did  not 
become  tenant  or  occupv  the  fann  till  one-half  of  the  year  had  run,  and  that 
therefore  he  is  liable  only  for  one-half  of  the  rate.  There  is  nothing  peculiar  in 
the  terms  of  the  lease.  It  runs  '  for  the  space  of  nineteen  years  from  and  after 
the  tenn  of  Whitsunday  1864.'  The  rent  is  payable  at  two  terms  in  the  year, 
Martinmaa  and  Whitsunday,  after  reaping  the  crop, '  beginning  the  fiiBt  terms 
\henoi  as  at  Martinmas  1856,  and  the  next  term's  payment  1866,  both  for  crop 
and  year  1865.'  The  outgoing  tenant  is  bound  at  the  Whitsunday  of  removal 
from  the  houses,  grass,  turnip  oreak,  and  other  green  crop,  to  ffive  over  to  the 
incoming  tenant  the  whole  mss  and  dung  on  the  £E^m,  the  value  to  be 
ascertained  by  arbitera  The  former  is  also  oound  to  allow  the  latter  to  take 
the  whole  of  the  ffrain  crop  on  the  farm  at  valuation,  upon  the  intention  to  do 
ao  bein^  intimatea  timeonsiy  to  the  outgoinc  tenant.  In  the  present  instance 
that  intimation  was  duly  given.  It  is  plain  uiat  the  pursuer  here  is  liable  for  the 
lent  crop  1873,  the  last  moi&ty  of  which  would  not  be  payable  untQ  Whitsun- 
day 1874.  But  the  poor  assessment  is  not  imposed  for  crops,  nor  with  refer- 
ence to  the  conventional  terms  at  which  rents  may  be  payable,  but  for  periods 
of  twelve  months,  and  if  the  defr.  became  only  in  the  legal  sense  'tenant 
or  oecupant'  of  uie  farm  at  Whitsunday  1873,  he  is  liable  for  the  rates 
imposed  for  the  year  succeeding  that  date.  As  I  have  already  indicated,  I  am 
of  opinion  that  that  is  the  position  of  the  defr.  His  date  of  entry  was 
identical  with  the  date  of  the  expinr  of  the  pursuer's  lease.  They  could  not 
both  be  tenants  at  the  same  time,  fr)r  with  nis  predecessor's  lease  the  defr. 
had  nothing  to  do.  The  defr.  would  doubtless  oe  dealt  with  by  the  land- 
M  as  bis  tenant  from  Whitsundav,  and  accordingly  the  assessment  was  laid  on 
him  as  beanug  that  character.  Tne  various  arrangements  rend^^d  necessary 
hjr  (he  aatoie  oC  the  sabjeetsi  under  which  the  out^;oing  tenant  was  entitled  to 


110  SHEBIFF  COUBT  REPOBTEB. 

reap  the  grain  crop,  if  his  successor  did  not  claim  it  at  yalnation,  do  not  seem 
to  me  to  continue  his  tenancy  beyond  the  natural  termination  of  the  lease  as 
fixed  by  that  document  The  defr.  was  truly  the  tenant  from  Whitsunday, 
subject  to  the  condition,  that  until  after  harvest  his  predecessor  was  to  be  allowed 
to  do  what  was  necessary  for  the  maturing  and  ingathering  of  the  crop  which 
he  had  sown. 

**  The  above  being  the  view  which  I  have  adopted^  there  must  be  decree. 
Some  hardship  may  be  supposed  to  attend  this  ju^ment,  but,  in  the  ordinary 
case,  the  matter  wHl  adjust  itself  from  an  e<]^uitable  point  of  view,  bv  the  same 
residt  following  in  favour  of  the  present  mcoming  tenant  when  his  lease  ex- 
pires. It  may  be  noticed  that  no  light  is  to  be  gathered  on  the  subject  from 
what  happened  at  the  commencement  of  the  pursuer's  lease,  because  at  that 
time  the  poor  of  the  parish  were  supported  by  yoluntaiy  contribution.  The 
policy  of  the  law  in  tne  matter  of  assessment  for  public  purposes  seems  to  me 
to  be,  for  good  reasons,  somewhat  artificial,  and  is  agamst  the  dividing  and 
apportioning  of  single  year's  assessments,  where,  as  here^  the  assessment  is  laid, 
not  upon  means  and  substance^  but  upon  owners  and  tenants  or  occupants 
jointly." 

Act.'-A,  E.  Smith. AU.-^C.  Duncan. 
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JOHN  WILSON  V.  CHARLES  LAMB  AND  DAVID  BOOT.— Dumber  1874. 

Wages  of  Farm  Servants — Intimated  Orders. — The  following  notes  issued  by 
his  Lordsmp  explain  the  case  : — 

"  Perth,  December  1874 — ^This  action  is  founded  on  the  following  statement  :-- 
'£6,  Os.  lid.  sterling,  claimed,  being,  first,  the  sum  of  £3  sterlinff,  contained  in 
and  due  by  an  order  granted  by  the  defr.  Charles  Lamb  upon  the  defr.  David 
Soot  in  favour  of  the  pursuer,  dated  22nd  November  1873,  payable  at  the  term 
of  Whitsunday  last,  and  was  sent  to  the  defr.  David  Soot  in  or  about  the 
month  of  January  last,  and  is  still  or  ought  to  be  in  his  possession.  Item 
— the  sum  of  £3,  Os.  lid.  sterling,  contained  in  and  due  by  anotiier  order 
granted  by  the  said  Charles  Lamb  upon  the  said  David  Boot  in  favour  of  the 
pursuer,  dated  said  22nd  November  1873,  and  was  also  sent  to  the  defr., 
the  said  David  Soot,  and  is  still  or  ought  to  be  in  his  possession ;  and 
which  two  sums  of  £3  and  £3,  Os.  lid.  the  defr.  David  Soot  retained, 
or  at  all  events  was  bound  to  retain,  from  the  wages  of  the  defr. 
Charles  Lamb,  in  terms  of  said  orders  intimated  as  aforesaid.'  The  defr. 
Soot  produced  the  two  orders,  which  are  of  the  following  tenor,  and  are  duly 
stamped:-—'  Forteviot,  Nov.  22,  1873.  Mr.  D.  Soot,  Kinpumey,  Newtyle. 
gir^ — ^Debit  my  amount  for  wages  with  the  sum  of  ;£3,  and  which  pay  to  John 
Wilson,  grocer,  Forteviot,  at  Whitsunday  first,  1874.  (Signed)  Chablis 
Lamb.'  'Forteviot, Nov.  22, 1873.  Mr.  D.  Soot,  Kinpumey,  Newtyle.  Sir,-- 
Debit  my  account  for  wages  with  the  sum  of  ^3,  Os.  11a.,  and  which  pay  to 
John  Wilson,  grocer,  Forteviot,  at  Martinmas  first,  1874.  (Signed)  Chablbs 
Lamb.'  The  defr.  Lamb  of  course  admits  the  two  sums  being  due  the 
pursuer,  but  joins  the  pursuer  in  pleading  that  the  sum  in  the  first  order  pay- 
able et  Whitsunday  was  retained  from  his  wages  by  his  master,  Mr.  Soot, 
expressly  to  meet  this  order.  The  facts  are — Ist,  Lamb,  a  married  man, 
engaged  as  servant  to  Mr.  Soot  at  Martinmas  1872  ;  for  twelve  months,  at  the 
wages  of  £29,  with  the  usual  perquisites.  2nd,  There  is  no  proof  that  it  was 
agreed  on  that  a  moiety  or  any  put  of  his  wages  was  to  be  paid  at  Whitsun- 
day. It  is  not  the  practice  for  farm  servants  to  be  so  paid,  and  the  leverae 
would  encourage  immediate  desertion.  The  common  law  ri^ht  to  demand  half- 
year's  wageSy  independent  of  baxgain,  has  on  proof  of  practice  been  moro  than 
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once  negatived  in  this  Court  in  the  case  of  farm  servants  in  Perthshire  engaged 
for  ft  jrear.    Lamb  was  a  servant  on  one  of  Mr.  Soot's  farms  situated  in  Forfar- 
shire.   The  agent  for  the  pursuer  offered  to  prove  that  according  to  the 
practice  in  Forfarshire  farm  servants  are  entitled  to  receive,  and  do  receive,  the 
half  of  their  yearly  wi^es  at  the  term  of  Whitsunday  ;  but  it  was  unnecessary 
to  enter  on  that  question  as  the  case  now  presents  itself.    3rd,  At  Whitsunday 
the  sum  earned  oy  Lamb  for  the  time  (not  discounting  j£l,  generally  taken 
from  the  winter  season  of  the  year,  as  less  remunerative  to  the  master,  was 
£14,  10b.);  but  he  had  received  certain  sums  during  the  half-vear,  leaving  a  sum 
at  his  credit  (without  the  deduction  foresaid)  of  £8,  lOs.    4th,  At  Whitsunday 
Mr.  Soot>  through  his  grieve,  paid  all  his  other  servants  the  full  sums  then  at 
their  credit,  but  paid  Lamb  only  £5, 10s.,  retaining  £3.     Lamb  swears  that  this 
6Tun  was  expressly  retained  to  meet  Wilson's  order.     The  grieve,  corroborated 
hy  Mr.  Soot,  swears  it  was  only  as  a  guarantee  that  Lamb  would  make  out  his 
term  of  service,  as  they  had  not  such  coniidence  in  him  as  they  had  in  the 
other  servants,  he  having  previously  deserted  another  master.    This  doubt, 
unfortunately,  was  realist  by  Lamb's  subsequent  desertion.    6th,  Lamb,  after 
receiving  further  payment  of  £1,  deserted  his  service  in  July.      Mr.  Soot  took 
no  legal  steps  to  enforce  the  contract,  or  to  obtain  compensation  for  the  loss 
occasioned  by  his  desertion.     Neither  did  Lamb  or  the  present  pursuer  adopt 
any  proceedings  to  recover  wages.    6th,  An  arrangement  was  on  18th  July 
made  whereby  Lamb  paid  the  grieve,  acting  for  Soot,  the  sum  of  £3,  ana 
received  the  foUowing  stamped  receipt : — '  Received  from  David  Scrimgeour 
the  sum  of  three  pounds  sterling,  as  compensation  for  Charles  Lamb  breaking 
terms  with  me.    July  18.     Received  £3.     (Signed)      William  Powrie.' 
7th,  This  airangement  was  completed  between  Lamb's  wife  and  the  grieve. 
There  was  no  computation  of  the  sum  then  at  the  credit  of  Lamb,  or  the  amount 
of  loss  incurred  by  his  desertion.    Lamb's  wife,  who  was  examined,  swore  that 
it  was  she  who  paid  the  money,  and  it  was  understood  by  her  that  the  £3  of 
the  Whitsunday  term  was  still  to  be  paid  to  Wilson  under  the  first  order ;  but 
the  grieve  swore  that  his  understanding  was  that^  in  addition  to  the  £3  so  paid, 
the  whole  wages  were  to  be  forfeited.    But  nothing  to  this  effect  seems  to  nave 
been  stated  on  either  side.    At  the  date  of  the  payment  there  was  at  the  credit 
of  Lamb,  l^e  servant  (not  deducting  the  £3  supposed  to  be  retained),  the  sum 
of  £5,  7a.,  or  deducting  the  £1  discounted  for  tne  winter  season,  £4,  7s.,  so  that, 
adding  ti^e  £3  paid  for  compensation,  there  was  paid  or  retained  on  account  of 
compensation  tne  sum  of  £7,  7a     Lamb's  wife  carried  to  the  grieve  the  receipt 
written  by  herself.     She  swore  it  was  made  out  in  consequence  of  an  agree- 
ment made  between  her  father  and  the  grieve.    Both  parties  dispensed  with  the 
examination  of  the  £ither,  and  'though  he  had  been  called  in  all  probability 
there  would  have  been  contradictory  oaths  between  him  and  the  grieve  as  to 
the  terms  of  the  bargain.    These  circumstances  raised  a  very  difficult  question 
whether  the  £3  at  Lamb's  credit  at  Whitsunday  was  allotted  to  Wilson,  and 
remained  unaffected  by  the  subsequent  desertion  of  Lamb  and  the  settlement 
of  compensation  arising  from  that  desertion.     1st,  It  is  clear  that  the  giving 
and  delivering  of  the  order  to  Soot  did  not  render  him  directly  debtor  in  the 
•monnt  to  WilsoiL     It  was  of  the  nature  of  an  intimated  assignation.    It 
might  rank  prior  to  a  subsequent  arrestment  or  other  order.    2nd,  The  S.-S.. 
from  the  coincidence  of  the  sum  in  the  order  and  that  retained,  and  Uiat  all 
the  other  servants  were  paid  in  full,  is  strongly  impressed  that  the  sum  was  so 
Rtained  to  meet  the  order  first  in  date.    Soot  and  the  grieve  may  have  had  a 
farther  reason  for  retaining  the  sum,  but  it  is  not  proved  that  it  was  expressly 
retained  to  meet  that  other  contingency.    Had  it  been  paid  Wilson,  Mr.  Soot 
would  have  had  no  action  of   repetition  though  Lamb  had  subsequently 
deserted.    So,  too,  had  Soot   paid    the   sum   to   another   creditor,    or   to 
Lamb  himself,  he  might  have  been  liable  to  Wilson.    3rd,  But  the  sum  being 
itill  in  the  hands  of  Soot  at  the  time  of  Lamb's  desertion,  there  can  be  no  doubt,  as 
t  geaeal  rule,  that  that  sum  and  all  the  wases  subsequently  earned  were 
^adakdf  and  no  obligation  rested  on  Soot  to  Wilson  any  more  than  to  Lamb. 
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4tli«  The  S.-S.  is  therefore  forced  to  consider  whether  the  settlement  in  July, 
after  the  desertion,  and  payment  of  ^£3  as  compensation,  saved  the  £i  retained 
in  May  and  the  wages  subsequently  earned  from  forfeiture.  There  is  much  in 
the  peculiar  wording  of  the  receipt  and  the  whole  circumstances  in  fJATOur  of 
the  servant  and  the  pursuer  Wilson,  that  the  £Z  paid  was  in  full  of  compensa- 
tion, leaving  the  ;£3  to  be  paid  over  to  Wilson.  Nevertheless,  seeing  that  the 
wages,  including  the  ^3,  were  forfeited  by  Lamb's  desertion,  the  burden  of  proof 
rested  on  the  pursuer  to  show  that  the  £3  paid  was  not  only  in  full  of  compensa- 
tion, but  left  we  £3  retained  at  Whitsunday  to  be  paid  over  to  Wilson.  There 
is  no  direct  evidence  of  such  agreement,  so  on  the  wnole  the  S.-S.,  with  no  small 
difficulty,  has  reached  the  conclusion  that  the  pursuer  can  only  get  decree 
against  Lamb,  and  that  Soot  must  be  assoilzied,  but  without  costs. 

**  Hugh  Barclat." 

*' Perth,  2bth  December  1874 — ^The  foregoing  notes  bein^  issued,  and  the  case 
further  heard^  the  solicitor  for  the  pursuer  Wilson  raised  and  argued  an 
additional  pomt — ^namely,  that  the  orders  being  of  the  force  of  intimated 
a88ij;nations.  Soot  could  not  pay  Lamb  farther  than  subsistence  money,  and  his 
paying  him  £6, 10s.  at  Whitsunday,  in  face  of  the  assignations,  renderea  himself 
uaole  at  least  to  the  extent  of  the  £3  retained,  being  the  amount  of  the  first 
order.  Further,  he  averred  that  desertion  did  not  necessarily  implv  total  for- 
feiture of  wages  earned,  but  only  to  the  extent  of  damages  thereby  actually 
occasioned  to  the  master.  The  S.-S.  has  taken  time  to  consider  these  new  pleas, 
and  he  cannot  see  in  them  grounds  to  alter  his  former  opinion.  Doubtless,  had 
Lamb  fulfilled  his  contract,  and  Soot  paid  him  his  full  wages,  the  pursuer's  con- 
tention would  have  been  good.  But  Lamb  having  deserted  his  service,  as  a 
general  rule  he  forfeited  the  whole  of  his  wages.  A  party  violating  his  part  of 
a  contract  cannot  demand  the  other  party  to  fulfil  his  part.  In  cases  of  dis- 
missal there  is  room  for  allowing  a  portion  of  the  wages  earned,  depending  on 
the  amount  at  the  time  and  the  extent  of  the  servant's  delict,  which  resulted  in 
the  dismissaL  Even  supposing  that  the  same  rule  applied  to  desertion,  the 
question  could  only  have  arisen  on  a  complaint  by  the  master  against  the  ser- 
vant for  compensation,  or  of  the  servant  against  the  master  for  wages.  Neither 
party  resorted  to  this  step,  and  the  pursuer  stands  precisely  in  place  of  the  ser- 
vant. The  whole  question  therefore  comes  back  to  what  was  formerly  dealt 
with — ^whether  the  servant  paying  the  master  £3  as  compensation,  this  was  to 
entitle  him  to  his  waffes  earned,  or  any  part  of  them,  or  whether  the  whole 
amount  earned  was  to  oe  forfeited  in  addition  to  the  £3,  The  proof  of  the  first 
position  rested  with  the  pursuer,  and  in  this  he  has  certainly  failed.  The  pre- 
sumptions, certainly,  are  strong  for  the  pursuer,  only  it  would  be  somewhat 
strange  were  the  servant  to  pay  the  master  £3  the  one  day  and  get  from  him  a 
larger  sum  the  next  Decerns  against  Lamb,  with  costs.  Assoilzies  Soot, 
wiuout  costs.  HuQH  Babclat." 

Act— Mr.  Bobert  Mitchell Alt-^fFm.  Young,  Wm.  MacLeith. 


Note, — ^Owing  to  the  pressure  on  our  space,  '^  Remarks  on  Recent  English 
Cases"  is  held  over  till  next  month. 
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THE    HISTORY    OF    THE    SHERIFF    COURTS. 

By  J.  Dove-Wilson,  Esq.,  Advocate,  Sheriff-Substitute,  Aberdeen. 
[Read  befobe  the  Philosophical  Society  of  Abebdeen,  Feb.  2, 1875.] 

Ix  a  work  which  I  published  some  six  years  ago  I  described  the 
existing  constitution  of  the  Sherifif  Courts,  endeavouring  to  answer 
the  two  questions : — ^What  it  was  that  they  professed  to  do  ?  and 
how  it  was  that  they  did  it  ?  The  necessity  which  I  lay  under — 
for  practical  purposes — of  answering  those  two  questions  with  as 
much  brevity  and  clearness  as  was  possible,  prevented  me  from 
then  entering  on  historical  matters  further  than  was  occasionally 
requisite  in  order  to  make  the  statement  intelligibla  But  the 
historical  part  was  by  far  the  most  interesting,  and  while  investigat- 
ing the  present  condition  of  the  Courts,  there  grew  imder  my 
hands  a  quantity  of  materials  useful  only  for  illustrating  the  past. 
These  I  have  from  time  to  time  supplemented  by  farther  investiga- 
tions, and  now  I  propose  to  answer,  as  best  I  can,  the  question  how 
it  was  that  the  Sheriff  Courts  have  come  to  be  here.  The  reply 
will  have  an  interest  for  students  of  law,  and  possibly  for  some  of 
its  practitioners.  I  hope  that  it  may  also  have  a  wider  interest. 
As  a  chapter  in  the  history  of  civilization,  describing  the  pro- 
gress of  an  important  institution  from  the  rudest  materials  to 
a  comparatively  high  development,  it  may  interest  many  to  whom 
the  purely  legal  discussions  would  be  merely  an  affliction. 

I  must,  however,  venture  to  assume  on  the  part  of  my  hearers 
a  general  knowledge  of  the  features  of  the  Sheriff  Court  system : 
I  shall  not  ask  for  much.  AU  Scotsmen,  I  think,  must  know  that 
our  Sheriff  Courts  are  not,  as  the  English  County  Courts  are,  things 
of  yesterday,  regulated  by  complete  statutory  codes,  and  with  aU 
their  parts  forming  a  fairly  harmonious  whole,  but  are  ancient 
institutions,  and  though  still  full  of  vigorous  life,  fuU  also  of 
all  manner  of  anomalies.     Though  local  Courts,  their  jurisdiction 
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in  some  respects  rivals  that  of  the  highest  Courts.  At  other  times 
their  jurisdiction  falls  short  at  strang^y  absurd  limits.  They  may, 
for  example,  settle  the  right  to  any  amount  of  money,  and  yet 
cannot  decide  as  to  the  property  of  a  square  yard  of  land.  In  apply- 
ing deeds  they  may  settle  questions  of  law  involving  any  extent  of 
pecuniary  liability,  and  yet  be  stopped  by  inability  to  determine  the 
simplest  questions  of  fact,  involving  perhaps  only  a  few  pounds.  Not 
less  startling  are  the  anomalies  in  their  modes  of  proceeding.  Matters 
involving  the  merest  trifles^will  be  found  to  be  regulated  with  the 
utmost  precision,  and  matters  of  the  highest  importance  left  with  the 
loosest  vaguenesa  The  time,  for  example,  at  which  some  pleading 
may  require  to  be  lodged  will  be  found  to  have  been  an  object 
of  most  anxious  solicitude  to  the  legislature,  while  on  points  even 
affecting  the  liberty  of  the  subject,  it  will  be  found  that  no  old 
popular  Court  that  ever  met  on  its  moot  hill  was  freer  from 
written  law.  And  if  what  the  Sheriff  Courts  may  do,  and  how 
they  may  do  it,  are  subject  to  such  anomalies,  not  less  strange  are 
the  relations  in  which  they  stand  to  the  higher  Courts  under 
whose  control  they  work  A  man  may  discover  that  he  has 
been  fined  by  the  Sheriff  a  hundred  pounds,  or  has  been  sentenced 
to  pass  a  year  or  two  of  his  life  in  prison,  and  that  he  has  no 
appeal ;  while  another,  who  perhaps  complains  that*  he  has  been 
wrongously  deprived  of  a  half-crown  snuff-box,  may  find  that  he 
possesses  the  ruinous  privilege  of  appealing  even  till  he  reaches  the 
House  of  Lords. 

It  is  almost  self-evident  that  the  system  could  never  have  had  a 
deliberate  constructor.  Time  was  when  men  were  satisfied  to 
assume  that  at  some  distant  period  a  great  legislator  had  deliber- 
ately planned  and  laid  out  an  institution,  and  that  the  anomalies 
were  the  growth  of  subsequent  times.  Every  country  almost  has 
its  great  pre-historic  legislator,  and  just  as  Greece  had  its  Solon  and 
Lycurgus,  so  had  we  for  centuries  of  the  Middle  Ages  our  Malcolm 
and  our  David,  to  whom  the  framing  of  the  good  old  laws  were 
attributed.  Perhaps  to  them  was  never  consciously  attributed  the 
institution  of  the  Sheriff  Courts,  because  our  ancestors  seem  little 
to  have  troubled  themselves  about  the  origin  of  our  institutions. 
But  for  long  in  England  it  was  received  as  an  adequate  explanation 
of  the  origin  of  the  county  system,  that  Alfred  the  Great  had 
divided  out  the  country  into  shires,  and  provided  each  with  its 
appropriate  staff  of  oflBlcers.  Plainly  no  such  heroic  solution  of  the 
question  will  suffice.  As  assumptions  are  discarded,  and  facts 
are  investigated,  no  trace  of  a  deliberate  origin  for  such  institutions 
is  to  be  found.  To  use  language  familiar  in  other  departments  of 
science,  such  institutions  as  our  local  Courts  are  due  to  a  process 
of  evolution,  whereby  from  old,  and  often  widely  different  institu- 
tions, the  present  have  been  gradually  developed. 

In  tracing  this  process  of  evolution,  it  will  necessarily  be  only  the 
leading  currents  that  can  be  followed,  and  the  leading  features  that 
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can  be  noticed.  A  merely  chronological  narrative  of  the  changes 
that  have  befallen  the  Sheriff  Courts  would  have  no  value  and  no 
interest  It  is  only  by  connecting  the  changes  together  by  the 
ideas  that  have  been  at  their  root,  that  they  can  have  either  the 
one  or  the  other;  and  it  is  better  to  run  the  risk,  unavoidable  per- 
haps in  the  first  attempt,  of  classifying  the  facts,  to  some  extent 
erroneously,  than  to  leave  the  attempt  unmade. 

The  territorial  divisions  to  which  our  Sheriff  Courts  are  attached 
are  far  older  than  the  Courts  themselves.  The  origin  of  these 
divisions  is  obacura  But  if  there  is  anything  clear  about  the 
division  of  the  country  into  counties  it  is  that  it  was  not  made 
purposely.  There  is  no  such  thing  known  in  history  as  a  division 
of  ScotlAnd  into  districts  for  judicial  or  administrative  pur- 
poses. A  glance  at  a  map  will  show  at  once  that  there  never 
could  have  been  such  a  tiding.  The  enormous  variation  in  size, 
the  inconvenience  and  irregularity  of  their  shape,  so  great  that 
their  fragments  are  sometimes  scattered  in  different  parts  of 
the  country,  show  that  the  counties  were  never  laid  out  as  ad- 
ministrative districts.  They  must  have  had  their  origin  in  some 
natural  circumstances ;  and  as  to  what  that  origin  was  we  have  no 
difficulty  in  making  at  least  a  plausible  surmise.  In  point  of  time 
their  origin  is  pre-Ustoric.  There  seems  little  doubt  but  that  the 
germs  of  the  present  counties  existed  long  before  Scotland  had  any 
right  to  be  considered  as  a  consolidated  nation.  Individual 
modifications  there  have  been  within  the  historic  times ;  counties 
have  been  subdivided,  others  being  thrown  together,  and  parts 
have  been  taken  from  one  and  added  to  another,  but  even  these 
modifications  have  been  comparatively  few.  The  first  complete 
Ust  of  the  Scottish  counties  known  to  me — ^that  made  more  than 
six  centuries  ago  for  Edward  the  First — ^scarcely  differs  from 
the  present  division.  It  is  the  same  with  England,  where  the 
counties,  as  given  by  William  of  Malmesbury,  do  not  differ 
materially  from  what  they  are  now.  The  germ  of  the  system, 
therefore,  goes  back  beyond  the  historic  period  to  the  time  when 
the  country  was  still  divided  among  a  set  of  semi-independent 
tribes.  It  is  of  course  impossible  to  trace  all  the  counties  back  to 
this  stage,  but  in  the  case  of  many  of  them,  among  which  Fife,  For^ 
far,  Kincardine,  and  Moray  may  be  instanced,  there  is  sufficiently 
good  evidence  that  the  county  existed,  long  previous  to  its  in- 
corporation in  the  kingdom,  as  an  almost  independent  earldom  or 
maor-mordom,  or  by  whatever  other  name  antiquaries  may  think 
best  to  call  it.  What  is  known  about  these  instances  may 
readily  be  believed  to  have  happened  in  others.  On  this  theory  all 
the  irregularities  of  size  and  shape  are  easily  explained.  The 
county  consisted  of  just  as  much  land  as  the  tribe,  or  colony  it 
i&aj  be,  which  first  settled  on  it  could  conquer  and  hold  together. 

These  tribal  settlements  must  have  contained  within  themselves 
&om  the  earliest  times  some  means  of  administering  justice.    What 
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those  were  in  Scotland  the  knowledge  we  have  of  our  country  does 
not  enable  us  to  say,  but,  by  putting  together  what  is  known  here 
with  what  is  known  in  other  countries  of  the  institutions  of  the 
races  which  settled  here,  we  obtain  a  view  of  what  ours  must  have 
been. 

At  the  opening  of  the  historic  period  in  Scotland  four  leading 
races  are  found  in  possession.  To  the  south  of  the  Forth  the 
Saxons  have  possession  of  the  eastern  half,  and  the  British  of  the 
western ;  while,  to  the  north  of  the  Forth,  the  Celts  have  possession 
of  all  not  conquered  by  the  Norsemen.  You  will  see  that  I  have  dis- 
carded the  Picts,  and  I  have  done  so  on  the  ground  that  there  is  no 
evidence  that  they  formed  a  separate  raca  These  four  races — ^not  one 
of  which  probably  was  unmixed — aU  closely  resembled  each  other. 
The  four  fall  readily  into  two  groups,  the  Teutonic  and  Celtic, 
and  it  is  customary  to  assume  that  there  were  great  and  funda- 
mental differences  at  least  between  those  two  races.  I  do  not  think 
the  facts  bear  this  out.  We  have  been  misled,  I  think,  by  two 
things.  All  barbarous  and  most  civilized  nations  are  in  the  habit 
of  greatly  exaggerating  the  differences  between  themselves ;  and  we 
are  too  apt  to  assume  that  the  difference  in  the  name  of  an  official 
or  institution  implies  some  essential  difference  in  function,  whereas 
the  difference  may  have  originated  in  the  merest  trifle.  We  find 
very  considerable  diversity  of  name  among  the  officials  in  Teu- 
tonic and  Celtic  antiquities,  but  so  far  as  we  can  gather  very 
little  difference  in  duty,  and  the  explanation  I  suggest  is  that  the 
nominal  differences  were  due  to  accidental  circumstances  to  which 
we  have  now  lost  the  clue.  How  little  difference  of  name  necesss^y 
implies  difference  of  function  may  be  seen  from  one  modem 
instance.  Duke,  Marquis,  Earl,  Viscount  and  Baron,  are  all  usually 
supposed  by  us  to  mark  differences  worthy  of  being  kept  in  mind; 
but  if  the  antiquary  of  the  future  should  direct  his  attention  to  the 
matter,  he  would  find  that  the  essential  difference  lay  neither  io 
power,  influence,  wealth  or  intellect,  but,  possibly  after  much  labour, 
would  discover  that  it  lay  in  the  right  to  walk  in  a  certain  rank  in 
processions  that  were  never  held,  and  in  the  right  to  wear  certain 
distinctive  robes  that  were  never  put  on. 

In  all  the  four  races,  the  tnbel  constitution  seems  to  have  been 
almost  identical,  and  all  recognised  the  distinction  between  execu- 
tive and  judicial  functions.  In  the  Saxon  country  two  lay  officials 
were  supreme — the  Earl  and  the  Sheriff.  Among  the  Celts,  Chief 
and  Brehon  filled  analogous  offices.  Among  the  Norse  and  the  British 
a  similar  division  reigned.  How  the  division  of  duty  first  arose  it 
is  hardly  possible  to  explain,  nor  do  we  know  with  certainty  how 
the  appointments  to  the  respective  offices  were  made.  It  is 
common  to  believe  that  representative  institutions  existed  at  some 
early  period  among  the  Saxons  while  they  were  still  in  their 
German  home,  and  that  these  representative  institutions  were 
superseded  afterwards  by  hereditary.    It  seems  to  me,  with  all 
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deference  to  high  authorities,  that  the  evidence  on  which  this  is 
believed  is  insufficient  The  Boman  writers  Caesar  and  Tacitus,  on 
whose  statements  it  is  mainly  .founded,  could  easily  have  been 
misled,  by  their  preconceived  ideas,  and  l^  the  difficulty  they  were 
under  of  getting  accurate  information.  It  would  be  against  every- 
thing that  is  known  of  other  rude  tribes  to  suppose  that  the  early 
Saxons  had  representative  institutions,  and  to  suppose  that  they 
relapsed  to  hereditary  as  they  grew  more  civilized.  Certainly,  at 
the  dawn  of  the  historic  period  the  Earl  was  hereditary.  The 
Chief  and  the  Brehon  were,  so  far  as  we  can  ascertain,  also  here- 
ditary. From  these  I  infer  that  the  Sheriff  must  also  have  been  an 
hereditary  official ;  and  unless  he  had  all  along  been  so,  I  do  not 
see  how  his  office  could  have  been  so  quietly  accepted  in  that  form 
for  centuries  of  the  historic  period.  That  the  office  was  ever 
elective  there  is  no  evidence.  The  only  doubt  is  whether  the 
Sheriff  may  not  have  been  nominated  by  the  Earl ;  but  this,  seeing 
that  he  claimed  almost  equal  authority,  and  that  he  was  the  prin- 
cipal check  on  the  Earl's  abuse  of  power,  I  think  improbable.  In 
speaking  of  these  offices  as  hereditary,  it  miist  not  be  understood 
that  I  use  the  word  in  the  strict  sense  with  which  we  are  familiar. 
Till  an  office  degenerates  from  a  power  to  a  mere  dignity,  it  can 
never  be  strictly  hereditary.  At  most  the  right  to  it  lies  in  a  par- 
ticular family,  the  members  of  which  and  the  governed  class  settle 
between  them  in  all  sorts  of  irregular  ways  the  particular  holder 
of  the  office. 

Having  traced  the  offices  back  to  the  hereditary  stage,  we  are  still  a 
long  way  from  knowing  their  origin.  How  the  offices — either  that 
of  ruler  or  that  of  judge — came  to  be  hereditary  I  do  not  profess 
to  explain.  The  race  of  hereditary  judges  is  almost  extinct,  while 
hereditary  rulers  flourish  in  abundance,  but  the  origin  in  either 
case  is  lost  in  obscurity,  and  is  equally  difficult  of  expleuiatioa  Pal- 
grave's  most  ingenious  suggestion  that  the  Earl  represented  the  free- 
man, and  the  Sheriff  the  churl  among  the  Saxons,  affords  a  possible 
clue.  The  free  and  the  unfree  were  probably  the  descendants 
respectively  of  a  conquering  and  a  conquered  race,  and  the  hereditary 
yndgea  might  be  the  descendants  of  the  chiefs  of  the  latter,  retain- 
ing the  right  to  advise  after  the  power  to  order  had  expired. 
Another  view,  however  much  less  probable,  would  explain  the 
existence  of  these  hereditary  judges  on  the  ground  of  inherited 
fitness  for  the  office,  just  in  the  same  way  as  other  hereditary  pro- 
fessions and  trades  arose.  To  support  this  view  there  is  the  fact  that 
the  earliest  laws  were  undoubtedly  metrical,  and  were  handed  on 
from  father  to  son,  and  it  is  thus  possible  that  not  only  the  possession 
of  the  materials,  but  the  power  to  apply  them,  might  come  to  be 
inherited 

The  tribal  judges  were  hardly  judges  in  our  sense  of  the  word. 
They  were  more  of  the  nature  of  assessors  to  or  sometimes 
presidents  of  the  Court    The  Court  must  have  been  composed  of 
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all  the  free  men  of  the  tribe ;  its  president  usually  was  the  Earl  or 
Chief.  It  was  only  in  the  absence  of  the  Eari  that  the  Sheriff 
presided.  It  is  this  which  explains  the  misunderstanding  embodied 
in  the  Latin  translations  of  the  names,  which  made  the  Earl  and 
Sheriff  respectively  Comes  and  Vice-comes.  The  position  of  the 
Brehon  as  a  mere  adviser  is  very  plain  in  the  remains  of  the  Celtic 
laws  which  we  have.  So  thoroughly  was  the  Sheriff — whatever 
seat  he  may  have  occupied  in  the  Court — a  mere  adviser,  that  even 
in  late  historic  times  he  was  obliged  to  leave  it  while  the  members 
deliberated  The  free  men,  or,  as  they  were  afterwards  called^ 
freeholders,  decided  everything — both  fact  and  law,  and  were  the 
direct  ancestors,  in  Scotland  at  least,  of  the  present  jurors.  Until 
long  within  the  historic  period  in  Scotland,  the  Sher&F's  Court  had 
the  character  of  a  popular  assembly:  all  the  freeholders  were 
bound  to  attend  it,  all  who  attended  formed  the  jury,  and 
this  jury  decided  all  questions,  civil  and  criminal,  of  law  and  of 
fact  It  was  apparently  through  the  disuse  of  the  freeholders  to 
attend  that  the  Sheriff  came  to  be  in  most  cases  the  sole  judge. 

An  uninterrupted  continuity  cannot  be  traced  between  the  old 
tribal  courts  and  the  modem  Sheriff  Courta       Whether  in  pre- 
historic times  there  ever  were  in  Saxon  Scotland  Sheriffs  with  the 
same  powers  as  they  had  in  other  Saxon  settlements  is  not  clear. 
It  is  very  possible  that  on  this,  their  farthest  colony,  and  with  its 
inhabitants  much  mixed  with  older  races,  Saxon  institutions  did 
not  flourish  in  their  full  strength.     If  they  did  they  must  have 
decayed ;  and  so  apparently  had  the  tribal  courts  in  the  other  parts 
of  the  country.     Long  before  the  counties  became  integral  parts  of 
the  kingdom,  the  bond  which  had  kept  the  county  together,  and 
had  made  it  capable  of  acting  as  one  whole,  had  become  weakened. 
In  the  earlier  charters  and  collections  of  law,  at  the  opem'ng  of  the 
historic  period  in  Scotland,  the  county  judge  is  a  mere  shadow; 
and  it  is  the  courts  of  the  burghs  and  of  the  barons  which  we  find 
as  the  active  administrators  of  justice.     The  communities  into 
which  the  county  was  subdivided  had  grown  far  too  strong  and 
too  independent,  and  the  power  of  the  Earl  cuid  the  Earl's  Court, 
or  that  of  the  maormor,  seems  (beyond  his  own  barony)  to  have 
existed  as  a  mere  tradition.      Practically  at  the  opening  of  the 
historic  period,  say  in  the  year  1000,  there  was  no  sheriff  or  other 
county  judge  in  Scotland.    That  fact  the  charters  and  documents 
of  the  eleventh  century  show  pretty  distinctly.    What  we  have  to 
explain  therefore  is  how  the  Sheriff's  ofl&ce  was  here  introduced  or 
revived,  and  by  what  influences  it  was  fostered,  till  it  came  to  be 
in  civil  matters  the  sole  county  authority  in  every  district. 

It  is  at  the  opening  of  the  historic  period  that  a  new  influence 
comes  to  bear.  When,  after  the  Norman  Conquest,  England 
became  consolidated  under  one  government,  it  became  a  question 
whether  the  Scotch  tribes  were  to  fall  under  it,  or  were,  by  uniting, 
to  preserve  for  some  centuries  more  their  independence.     That 
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qnestion  was  fought  out  One  of  the  families  of  the  ancient  earls 
became,  after  endless  conflicts  with  the  others,  strong  enough  to 
enforce  its  claim  to  the  Grown,  and  to  assert  its  right  to  lead  the 
nation.  It  took  more  than  three  centuries  before  this  was  accom- 
plished, before  the  consolidation  of  Scotland  was  even  in  appear- 
ance effected  and  the  question  of  independence  settled.  To 
our  powerful  rival  we  owed  the  necessity  of  uniting,  and  to  the 
same  necessity  that  of  preserving  our  union.  The  royal  authority 
became  the  symbol  of  union,  and  in  our  country  there  came  to  work 
itself  out  that  same  problem  of  centralization  which  was  seething  in 
the  Middle  Ages  in  every  country  in  Europe. 

The  power  of  the  Crown  was  used,  as  every  one  knows,  to  destroy 
that  of  the  earls  and  barons,  and  to  reduce  their  position  to  that  of 
powerless  dignitaries.  The  history  of  how  that  was  done  belongs 
to  the  region  of  politics.  The  only  result  of  it  which  concerns  us 
was  the  revival,  under  a  new  theory,  of  the  county  court.  The 
ancient  ofSce  .of  Sheriff*  became  once  more  of  importance.  In  a 
mixed  nation,  the  institutions  of  one  of  the  races  must  in  the  end 
predominate,  and  with  us  the  Teutonic  obtained  the  lead.  If  it 
was  right  to  learn  from  the  enemy,  we  made  no  scruple  about 
learning  from  England.  Our  Court  and  our  wealthy  classes  were 
thoroughly  imbued  with  Norman  or  Saxon  ideas.  We  copied  their 
institutions  wholesale.  Our  burgh  laws,  our  cathedral  charters, 
nay,  what  bore  to  be  the  very  codes  of  our  national  laws,  we  copied 
verbatim  from  English  sources.  Among  other  institutions,  we 
copied  that  of  Sheriff.  At  the  period  of  its  highest  importance  the 
English  office  of  Sheriff  was  exactly  the  thing  for  our  kings.  The 
office  was  at  its  highest  in  England  at  the  end  of  the  Saxon  period. 
The  Sheriff  had  then  lost  the  character  of  a  local  official,  and  was 
known  as  the  King's  Sheriff.  Probably  this  had  resulted  from  his 
having  been  played  off  against  the  earl  as  being  the  King's  representa- 
tive within  the  earldom  or  county.  In  Scotland  a  representative 
of  the  King's  authority  in  each  district  was  what  was  wanted, 
and  the  example  of  England,  harmonizing  as  it  did  with  the  old 
traditions  of  Scotland,  made  the  Sheriff  exactly  the  official  to  be 
introduced.  It  thus  happened  that  an  office,  which  in  its  original 
country  was  virtually  extinguished  in  the  process  of  centralization, 
was  taken  up  and  fostered  in  our  country.  In  England,  the  power 
of  the  Sheriffs  fell  before  that  of  the  King's  Justices  who  went 
their  circuits.  In  Scotland  we  were  a  long  way  from  the  time 
when  the  circuit  courts  could  claim  any  real  power,  and  the  office 
of  Sheriff  afforded  the  readiest  means  of  propagating  the  royal 
authority. 

The  change  was  made  easy  by  the  feudal  theory  (which  came 
into  fashion)  of  all  power  flowing  from  the  king,  and  of  the  proper 
evidence  for  it  being  a  royal  charter.  Thus  earl  and  thane, 
maormor  and  toshach,  were  persuaded,  whenever  it  was  possible, 
to  accept  grants  of  sheriffdom,  and  give  up  their  independence  in 
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return  for  royal  patronage.  The  local  dignitary  was  thus  turned, 
sometimes  sore  against  his  will,  into  a  representative  of  the  central 
power ;  and  then  began  a  long  series  of  changes  by  which  his  local 
rivals  were  extinguished,  and  at  the  same  time  his  own  subjection 
completed. 

The  Sheriffs  being  thus  established,  the  changes  by  which  their 
courts  came  at  last  to  be  the  only  local  courts  having  jurisdiction 
of  any  extent  were  not  carried  out  except  through  a  long  interval  of 
time.  Their  courts  had  three  formidable  rivals.  In  the  counties 
they,  for  long,  shared  the  power  with  the  courts  of  the  regalities. 
In  the  burghs  they  were  (till  quite  recently)  eclipsed  by  the  burgh 
courts.  In  both  town  and  county  they  had  to  yield  in  certain  im- 
portant matters  to  the  Bishop's  diocesan  courts. 

The  Courts  of  the  BegaUties  were  the  direct  descendants  of  the 
ancient  courts  of  the  baronies  or  communities  into  which  the  counties 
had  come  to  be  subdivided  before  the  dawn  of  the  historic  period. 
Their  jurisdiction,  dating  of  course  from  the  times  when  central 
courts  did  not  exist,  was,  as  the  name  implies,  regal,  including  every- 
thing which  could  fall  imder  the  cognizance  of  a  court  in  early  times. 
Even  the  four  pleas  of  the  Crown  were  dealt  with  by  the  courts  of 
the  realities.  The  parts  of  the  county  which  were  not  regalities 
were  called  the  royalty.  How  the  germ  of  the  royalty  arose  it  is 
not  difficult  to  guess.  The  Sheriff  was  always  one  of  the  barons,  and 
doubtless  at  first  it  was  nothing  but  his  own  hereditary  barony. 
But  every  means  was  taken  to  add  to  it  at  the  expense  of  the 
regality.  Whenever  the  jurisdiction  of  any  barony  was  forfeited  or 
feu  into  disuse,  the  territory  accresced  to  the  royalty,  and  fell  under 
the  Sheriff,  whose  jurisdiction  in  feudal  theory  was  held  to  be  over 
the  whole  county.  Various  acts  prohibited  the  King  from  r^;rant- 
ing  lapsed  regalities.  Thus,  gradually  the  royalty  was  increased  at 
the  expense  of  the  regalities;  but  from  the  thirteenth  to  the 
eighteenth  centuries,  the  division  of  the  Scotch  counties  into 
royalty  and  regality  was  of  the  most  important  character. 

The  relations  between  the  Sheriffs  and  the  Lords  of  the 
Begalities  were  of  the  most  curious  character.  In  theory  the 
.  Sheriffs  had  the  higher  place,  but  in  fact  the  judges  of  the  regality 
had  more  power  and  jurisdiction.  The  theories  of  the  courtly 
lawyers,  that  the  royal  Sheriff  was  the  highest  local  judge,  were 
mere  theories.  Equally  fruitless  were  some  of  the  attempts  of  the 
early  legislatures  to  insist  that  the  King^s  Sheriff  should  always  be 
present  (something  in  the  character  of  assessor)  in  the  baron's  court 
to  see  that  justice  was  done.  The  acts  seem  to  have  remained 
dead  letters,  and  the  barons  exercised  justice  without  supervision. 
The  legislature  was,  in  fact,  compelled  to  treat  the  Sheriffs  and  the 
barons  as  judges  of  co-ordinate  jurisdiction,  and  there  are  many 
statutes  which  require  each  to  respect  the  letters  of  the  other,  to 
aid  the  other  in  capturing  fugitives  and  in  doing  justice  on  offendera 
If  the  Sheriff  attempted  to  do  justice  on  a  man  subject  to  a 
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reality,  he  was  promptly  checked  by  the  power  to  "repledge." 
Under  this  the  baron's  bailie  appeared  at  the  Sheriffs  Court, 
claimed  the  accused,  undertook  that  he  should  be  tried  within  a 
certain  time,  and  carried  him  off  to  his  own  Lord.  The  rise  of  this 
system  of  repledging  showed  that  the  powers  of  the  Lords  were  on 
the  wane,  but  when  the  regalities  were  at  last  extinguished,  they 
wei-e  far  from  being  empty  dignities,  and  still,  over  nearly  all 
Scotland,  exercised  an  extensive  jurisdiction. 

It  was  the  necessity  for  settling  the  country  after  the  Eebellions 
of  1715  and  1745,  which  gave  Government  strength  to  extinguish 
the  regality.  Along  with  other  less  important  local  jurisdictions, 
the  regalities  fell  under  the  Heritable  Jurisdictions  Act  of  1748. 
Naturally  they  were  not  surrendered  without  a  struggle.  They 
were  claimed  as  rights  of  property,  to  which  indeed  they  had  a 
close  resemblance.  In  1745  one  was  actually  held  by  a  woman. 
The  "practical  working"  of  the  system  was  pronounced  to  be 
the  best  possible.  Nothing  it  was  agreed  could  exceed  the  care 
with  which  the  barons  sought  out  excellent  lawyers  and  honourable 
men  to  sit  in  their  Courts ;  except  perhaps  the  promptitude  and 
economy  with  which  the  Court  of  Session  set  them  right,  if  at  any 
time  such  exemplary  courts  should  err.  Some  of  the  arguments 
used  in  defence  of  the  hereditary  territorial  judges  were  a  parody 
of  those  used  in  defence  of  hereditary  legislators  at  the  present  day. 
AH,  however,  was  unavailing.  Their  time  was  come.  Their 
owners  were  paid  a  little  money ;  and  the  last  genuine  active  relic 
of  feudalism  in  Scotland  was  abolished.  Henceforth,  in  the 
county  the  Sheriff  was  in  practice,  as  well  as  theory,  the  Judge 
Ordinary. 

Curiously  it  was  not  till  much  later  that  the  Sheriff's  authority 
within  the  Burghs  came  to  be  fully  recognised.  It  is  long  since 
the  power  of  the  Burgh  Courts  fell  into  disuse  in  the' smaller 
burghs,  but  in  the  larger  burghs  it  endured  till  the  present  century. 
In  civil  matters  the  Sheriff  and  the  Burgh  Courts  were  courts  of 
concurrent  jurisdiction.  Unquestionably  in  very  early  times  the 
Burgh  Courts  were  the  sole  courts  within  burghs,  but  gradually  the 
Sheriff's  claim  to  an  equal  jurisdiction  came  to  be  ceded,  and  now 
the  Sheriff  is  almost  the  sole  judge.  The  burghs  like  the  barons  were 
beguiled  into  accepting  charters,  and  then  the  Law  Courts  took  the 
cluirters  as  the  measures  of  their  rights.  If  the  burgh  magistrates  were 
not  made  Sheriffs  by  the  charter,  the  King's  Sheriffs  had  the  juris- 
diction ;  if  they  had  a  grant  of  Sheriffdom,  the  King's  Sheriffs  were 
held  to  have  concurreijt  jurisdiction  unless  expressly  excluded  But 
from  the  local  institutions  being  better  developed  and  of  a  more 
popular  character  within  burghs,  they  resisted  longer  than  in  the 
countiea  At  the  beginning  of  this  century  it  is  well  known  that 
the  Boigh  Courts  were  very  active,  and  that  with  the  aid  of 
asseasoTB,  some  of  whom  were  lawyers  of  high  repute,  they  decided 
pecuniary  civil  claims  of  laige  amounts.      Naturally,  however,  a 


122,         THE  HISTORY  OF  THE  SHERIFF  COURTS. 

concurrent  jurisdiction  is  a  state  of  things  which  will  not  last. 
One  or  other  of  the  Courts,  in  course  of  time,  acquires  the  greater 
confidence,  and  concentrates  attention.  It  was  so  with  the  Sheriff 
Ck)urts,  and  a  series  of  almost  accidental  oversights  completed 
within  a  short  time  what  otherwise  would  have  been  more  graduaL 
In  many  of  the  recent  legislative  measures,  improvements  have 
been  made  in  the  Sheriff  Courts,  while  the  Burgh  Courts  were 
forgotten,  and  thus  the  latter,  suffering  under  an  antiquated  system 
of  procedure,  have  become  inert.  In  criminal  matters  something  of 
the  same  kind  has  happened,  but  in  the  earlier  stages  of  criminal 
proceediugs,  and  in  the  punishment  of  the  smaller  crimes,  the 
Burgh  Magistrates  still  continue  to  exercise  in  some  places  their 
old  authority. 

The  Diocesan  Courts  of  the  Bishops  were  exercised  through 
their  Commissaries,  and  had  at  one  time  possessed  an  extensive, 
though  ill-defined  jurisdiction.  These  Courts  were  hardly  at 
first  rivals  of  the  Sheriffs.  They  came  much  later  into  the  field, 
and  struck  out  for  themselves  a  new  line.  Births,  marriages,  and 
deaths  have  always  been  occasions  for  the  intervention  of  the 
clergy ;  and  of  old  the  clergy  did  not  keep  within  their  own  func- 
tions, but  transacted  largely  the  attendant  civil  business.  Thus 
the  Commissary  Courts  possessed  a  widish  sphere ;  and  as  they  had 
attached  to  themselves — first  of  all  local  courts — ^respectable  bodies 
of  practitioners  it  had'  every  tendency  to  increase.  The  Bishops,  as 
powers  of  the  State,  came  to  an  end  in  1689,  and  one  would 
have  thought  that  in  a  Presbyterian  country  their  Courts  would 
soon  have  followed,  but  their  Courts  existed  in  full  vigour  to  the 
beginning  of  the  present  century,  when  at  last  their  jurisdiction 
was  transferred  partly  to  the  Court  of  Session  and  partly  to  the 
Sheriff  Courts.  Even  yet  the  transference  of  jurisdiction  is  in 
form  incomplete.  In  certain  actions  the  Sheriff  assumes  the  style 
and  title  of  Commissary,  and  uses  a  seal  decorated  with  the  epis- 
copal mitre.    Truly  we  lawyers  are  excellent  conservatives. 

Thus  far  of  the  three  other  systems  of  local  Courts  which  were 
once  the  rivals  of  the  Courts  of  the  Sheriffs,  and  of  how  they  fared  in 
the  contest.  It  remains  for  us  to  see  how  the  Sheriffs'  Courts  them- 
selves fared  under  the  direction  and  control  of  the  central  power. 

The  central  or  royal  power  was  used  towards  the  Sheriffs  in  two 
ways.  It  favoured  them;  but  it  also  controlled  them.  How 
their  Courts  were  favoured  at  the  cost  of  the  other  local  Courts 
we  have  already  seen.  Other  means  by  which  they  were  favoured 
was  by  the  new  Acts  of  Parliament  being  directed  to  them.  Thus 
the  Sheriffs  became  often  the  only  judges  by  whom  the  statute  law 
could  be  enforced.  But  of  all  the  means  used  by  the  Crown  to 
foster  their  jurisdiction,  nothing  compared  at  one  time  in  force  to 
the  Brieve  system,  and  yet  nothing  helped  the  Crown  more  effec- 
tually afterwards  when  it  wanted  to  withdraw  the  jurisdiction.  The 
brieves  had  their  origin  in  the  same  ideas  as  the  charters.     When 


THE  mSTOBT  OF  THE  SHEKIFF  COURTS.  123 

in  the  conflict  of  jurisdictions  in  the  mediaeval  times,  questions 
arose  as  to  which  Court  had  the  power,  a  royal  message  addressed 
to  one  Court,  and  defining  the  question  to  be  tried,  was  a  ready 
means  of  settling  the  difficulty.  Naturally,  almost  every  brieve 
issued  was  addressed  to  the  Sheriff.  What  at  first  was  used  to  settle 
a  special  difficulty,  or  to  clear  a  doubt,  came  to  be  viewed  as  the 
ordinary  means  of  commencing  a  process,  and  at  last  as  the  source 
of  jurisdiction.  These  brieves  were  in  use  in  every  department  of 
law,  but  mainly  in  regard  to  heritable  rights ;  and  they  still  are 
used  in  one  or  two,  though  their  significance  has  long  been  lost. 

I  come  now  to  consider  the  means  by  which  the  Courts  of  the 
Sheriffs  were  brought  more  under  the  control  of  the  central  authority. 

There  are  not  wanting  indications  that  the  first  appearance  of  the 
royal  authority  in  the  County  Courts  was  in  the  comparatively 
humble  capacity  of  inspector — to  see  that  the  County  Courts  did 
justice.  The  evidence  of  this  earliest  step  is  awanting.  So  far  as  I 
know,  we  cannot  trace  the  time  when  the  representative  of  the  cen- 
tral power  appeared  in  the  County  Court  in  an  inferior  capacity ; 
but  we  have  numerous  examples  of  inferior  courts  in  which  he 
could  not  appear  at  all,  and  at  least  one  example  (in  a  people  of 
the  same  stock  as  ourselves)  of  his  appearing  on  terms  of  equality 
with  the  local  judge.  From  these  we  may  infer  that  the  interme- 
diate stage  existed.  If  we  thus  bridge  over  the  interval  between 
the  national  and  the  tribal  court,  it  explains  some  things  not 
otherwise  intelligible.  The  old  court  of  the  Justiciar  was  exactly 
the  Court  of  the  Sheriff,  and,  except  the  act  of  presiding,  the  Sheriff 
did  all  that  was  to  be  done.  It  explains  the  almost  superstitious 
importance  which  the  old  laws  attach  to  the  presence  of  the  Sheriff 
at  the  circuit.  Over  and  over  again,  the  old  statutes  threaten  him 
with  all  sorts  of  penalties  should  he  fail  to  attend  the  Court,  and 
as  some  of  us  know,  this  superstition  has  hardly  yet  died  out.  In 
whatever  manner,  however,  the  origin  may  be  explained,  the  right 
of  the  King  to  intervene  in  the  County  Courts  came  at  last  to  be 
fully  acknowledged,  and  it  was  in  partial  operation  at  the  opening 
of  the  historic  period.  The  theory,  as  an  old  Act  quaintly  expresses 
it,  was  that  ''  the  King  ride  through  the  realm  for  the  punishing  of 
crimes,"  and  in  practice  the  Eoyal  Justiciars  or  Justice-Clerks 
made  circuits  administering  justice,  in  the  Sheriff  Courts,  in  the 
King's  name.  In  time  these  circuits  came  to  be  held  regularly 
twice  in  the  year,  once  on  the  grass  and  once  upon  the  com.  These 
formed  the  germ  of  the  present  Court  of  Justiciary.  In  due  time 
the  national  power  became  sufficiently  concentrated  to  enable  it  to 
develop  a  supreme  central  court  exercising  both  civil  and  criminal 
jurisdiction. 

The  ultimate  effect  of  the  firm  establishment  of  the  Central  Court 
on  the  local  courts  was  two-fold.  It  made  a  large  inroad  on  their 
jurisdiction,  and  it  subjected  their  sentences  to  review.  I  shall  bq[^in 
by  noticing  its  effect,  in  both  those  respects,  in  criminal  matters. 
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The  Justiciars  claimed  a  cumulatiye  jurisdiction  in  all  criminal 
matters.  The  right  of  the  King  to  judge  any  matter  at  his 
pleasure  ''  as  it  was  wont  to  be  "  was  asserted,  and  the  Justiciars 
judged  in  every  matter,  from  the  burning  of  green  wood  and  salmon- 
poaching  to  the  four  pleas  of  the  Crown.  The  next  step  was  to 
assert  a  privative  jurisdiction  in  certain  more  important  matters. 
That  the  four  pleas  of  the  Crown  were  once  competent  within  the 
SherifiTs  Court,  I  think  may  be  held  as  proved.  Almost  to  the  end, 
they  were  competent  within  the  courts  of  the  regalitiea  Among 
the  directions  to  the  Chamberlayne,  who  made  tours  of  inspection 
round  the  burghs,  was  one  to  see  that  the  Burgh  Courts  did  not 
meddle  with  the  four  pleas.  In  the  oldest  charters,  granted  to 
earls,  the  four  pleas  are  specially  reserved,  and  "  when  bid  by  the 
Justiciar  "  the  Sheriff  still  could  try  the  four  pleas.  Lastly,  in  one  or 
two  instances,  the  most  imporiant  of  the  four  pleas,  murder,  was 
till  comparatively  a  late  period  competent  in  the  SheriJff  Court  with- 
out any  special  authority.  Why  we  do  not  find  more  positive  evi- 
dence of  the  competency  of  the  four  pleas  is  easily  explained.  The 
Sheriff  Courts,  having,  out  of  all  the  local  Courts,  been  taken  as  it 
were  under  the  royal  patronage,  would  naturally  be  the  earliest  to 
obey  the  royal  wishes. 

With  the  exception  of  losing  the  power  to  try  the  four  pleas,  the 
Sheriff  Courts  suffered  no  other  loss  of  power  in  crimincd  matters 
till  comparatively  recently.  So  long  as  capital  punishment  was 
indiscriminately  awarded,  the  Sheriffs  retained  the  power  of  inflict- 
ing it.  Till  within  the  last  century,  sentences  of  hanging  and 
drowning  were  common.  Other  forms  of  corporal  punishment  were 
f^equ^nt.  Flogging,  for  which  the  pubUc  appears  to  have  revived 
its  affection,  was  a  very  common  punishment  A  common  sentence 
also  was  that  of  banishment — of  course  only  from  the  shire,  which 
was  the  limit  of  the  Sheriff's  power.  The  Eoyal  Courts  only  had  the 
power  of  banishing  from  the  realm,  and  thus  it  has  come  that  they 
alone  possess  the  power  of  awarding  the  punishment  of  penal  servi- 
tude, which  has  come  in  its  place. 

The  rights  of  the  Supreme  Court  to  review  the  decisions  of  the 
Sheriffs'  Courts  has  in  criminal  matters  been  only  partially  estab- 
lished. Simple  as  our  notion  of  an  appeal  from  a  lower  to  a  higher 
Court  appears,  it  was  only  developed  irfter  intermediate  stagea 
The  first  crude  idea  of  an  appeal  does  not  touch  the  sentence.  It  is 
an  appeal  to  the  King  to  punish  or  censure  the  unjust  judge.  In 
the  second  stage,  there  is  a  petition  simply  to  set  aside  the  sentence ; 
and  in  the  earUer  forms  of  this  stage,  it  is  generally  found  combined 
with  the  first.  It  is  not  till  the  third  and  last  stage  is  reached,  that 
the  Supreme  Court  is  asked  to  take  up  the  matter,  and  to  pronounce 
the  sentence  between  the  parties  which  the  justice  of  the  case 
requires.  In  Scotland  we  have  not  in  criminal  matters  advanced 
beyond  the  second  stage,  and  even  retain  reminiscences  of  the  first. 
In  some  appeals  in  criminal  matters,  the  Sheriff  is  still  cited  to 
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appear  before  the  higher  Court,  and  at  each  circuit  he  still ''  tholes 
an  assize"  for  all  the  iniquities  he  has  committed  But  these 
leminiscences  of  the  first  stage  are  harmless.  It  is,  however,  not 
60  harmless,  that  we  are  stiU  only  in  the  rude  second  stage,  and 
that  the  Supreme  Court,  in  reviewing  criminal  sentences,  exercises 
no  other  power  than  that  of  simply  affirming,  or  simply  reversing. 
The  power  of  review  errs  by  defect  and  by  excess.  Sometimes  the 
nnjnst  sentence  cannot  be  touched,  and  sometimes  a  trifling  mistake 
can  be  remedied  only  by  allowing  a  serious  crime  to  go  impunished. 

I  come  now  to  consider  the  effect  which  the  establishment  of 
the  Supreme  Court  had  on  the  civil  jurisdiction  of  the  Sheriff 
Court.  Notwithstanding  various  attempts  by  the  legislature  to 
secure  that  certain  actions  should,  as  "  of  old,"  be  pursued  before 
the  Judge  Ordinary,  the  central  Court  soon  succeeded  in  estab- 
lishing a  co-ordinate  jurisdiction  in  nearly  everything  which  was 
competent  to  the  Sheriff.  The  next  step  was  to  secure  a  privative 
jurisdiction  in  certain  more  important  matters.  The  success  in 
i^rd  to  heritable  rights  was  complete.  It  was  facilitated  by 
various  circumstancea  The  Sheriff^s  heritable  jurisdiction  was 
probably  at  the  time  of  the  institution  of  the  central  Court  a  matter 
of  very  little  practical  importance.  Questions  of  heritable  right  at 
that  time  would  arise  between  barons  as  powerful  as  himseS,  and 
his  decree  might  have  little  value.  As  matter  of  fact,  such  cases 
were  usually  settled  by  the  king  and  his  council,  or  parliament. 
The  Sheriff's  heritable  jurisdiction  must  of  old  have  lain  in  settling 
questions  between  the  smaller  proprietors,  in  settling  questions  of 
bonndary,  allocating  lands  to  widows  for  their  terce,  and  other 
matters  possibly  of  no  great  moment;  but  that  he  had  such  a 
jurisdiction,  in  tiieory  concurrent  with  that  of  the  Supreme  Courts 
I  think  admits  of  no  doubt.  Much  of  it  was  exercised  under  the 
brieve  system,  which  contained  within  itself  the  power  of  with- 
drawal Wliat  of  heritable  jurisdiction  remained  after  this  power 
was  exercised  was  finally  disposed  of  by  the  process  of  "  advo- 
cation," by  which  the  Supreme  Court,  on  the  plea  of  the  importance 
of  the  matter  at  issue,  removed  the  suit  to  their  own  Court  The 
last  step  of  all  was  for  the  Supreme  Court  to  assert  as  a  constitu- 
tional maxim,  that  it  was  entirely  incompetent  for  the  Sheriff  to 
deal  with  the  subject,  and  thereupon  to  quash  any  proceeding  in 
which  he  should  attempt  it  This  completed  the  most  serious 
inroad  on  the  Sheriff's  civil  jurisdiction.  The  most  of  the  other 
matters,  in  which  the  Court  of  Session  had  privative  jurisdiction, 
were  new  matters,  arising  under  new  statutes,  which  conferred,  pr 
at  least  were  held  to  confer,  the  power  on  it  alona 

The  right  of  the  Court  of  Session  to  a  cumulative  jurisdiction  in 
aU  cases  has  at  various  times  been  subjected  by  the  legislature  to 
Testiaint  **  To  prevent  the  time  of  the  judges  from  being  wasted 
in  small  matters,"  actions  under  200  merks  Scots  were  declared 
incompetent  to  them»    This  limit  was  raised  to  £12,  and  ultimately 
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to  £25.  In  actions  below  the  value  of  £25  the  legislature  has  made 
the  decision  of  the  Sheriff  Courts  final.  This  legislative  provision 
has,  however,  scarcely  received  fair  play  at  the  hands  of  the 
Supreme  Court,  for  it  is  still  held  competent  to  have  any  amount 
of  litigation  over  a  very  small  value,  if  only  it  arise  as  the  balance 
of  a  larger,  or  be  embodied  in  some  specific  article. 

The  right  of  review  by  the  Court  of  Session  in  civil  matters  is 
far  more  complete  than  the  corresponding  review  of  the  Justiciary 
Court  in  criminal  matters.     It  is  true  that  it  is  only  a  very  few  years 
since  the  idea  of  a  simple  appeal  from  the  one  court  to  the 
other  was  carried  into  practice.    But  the  process  of  "  advocation," 
cumbrous  as  it  was,  was  worked  so  as  to  attain  the  same  end. 
In  general,  its  use  so  as  to  elude  the  Sheriff's  jurisdiction  was  dis- 
couraged, actions  not  being  appealed  till  they  were  decided;  and 
the  ultimate  sentence  pronounced  was  not  limited  to  an  affirmance 
or  reversal  of  the  inferior  sentence,  but  was  an  endeavour  to  meet 
the  justice  of  the  case.    In  coming  to  a  final  decision,  the  Court 
moreover  was  not  hampered  by  any  inclination  to  accept  the 
Sheriff's  view  as  final  upon  any  matter  of  law,  fact,  or  discretioa 
Unfortunately  this  process  of  advocating,  such  as  it  was,  was  not 
lield  competent  in  all  circumstances;   and  among  other  incon- 
veniences it  has  resulted  that  the  right  of  appeal,  which  was 
substituted  for  it  in  1868,  has  only  a  limited  application.     If  the 
process  in  the  inferior  Court  had  been  brought  to  an  end  by  judg- 
ment having  been  issued,  advocation  was,  and  appeal  still  is,  in 
goueral,  incompetent     In  such  circumstances,  the  remedy  is  the 
proci^ss  of  suspension  or  reduction,  where'  the  action  commences 
ahnost  of  new,  and  the  powers  of  the  appellate  Court  are  of  the 
crudest.  These  inconveniences,  the  remains  of  a  system  when  the  two 
Courts  were  independent,  may  be  hoped  soon  to  disappear.  Another 
curious  limitation  of  the  power  of  the  Court  of  Session  over  the 
inferior  Courts,  arising  from  the  same  cause,  is  to  be  found  in 
the  fact  that  they  rarely  call  in  their  assistance.    Although  fre- 
quently annoyed  with  trifling  actions,  the  supreme  judges  never 
venture  to  remit  causes  to  the  inferior  Court     Perhaps  some  day 
th^y  may  do  it      There  have  not  been    wanting   preliminary 
indications  of  an  assertion  of  the  right,  or  at  least  of  something 
very  analogous  to  it    They  have  with  the  usual  appeal  to  "in- 
herent power,"  which  is  common  when  written  law  and  usage  fail, 
asserted  their  right  to  order  the  Sheriffs'  assistance  in  the  conduct 
of  causes,  and  to  reipiire  them  to  make  investigations  and  reports 
for  their  use.     Doubtless  some  day  the  whole  right  will  be  ex^- 
cised.    If  it  be  done  on  the  mere  authority  of  the  Court,  it  will  be 
thought  for  the  moment,  and  indeed  it  will  be,  a  stretch  of  power, 
but  it  will  be  cheerfully  acquiesced  in ;  and  the  astonishment  will 
be  in  a  short  time  that  it  never  w*as  done  before. 

The  history  of  the  relations  between  the  two  Courts  is  thus  one 
of  a  continued  increase  in  intimacy  and  closeness^  and  some  day  at 
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last  they  will  stand  to  each  other  as  courts  of  higher  and  lower 
instance,  with  their  relative  powers  and  jurisdictions  as  sharply 
defined  as  if  they  were  to  be  found  in  a  code  framed  with  the 
wonderful  foresight  of  continental  jurists. 

Let  me  pause  for  a  moment  to  see  how  far  I  have  brought  the 
argument  I  have  shown  the  probable  origin  of  the  Sheriff  Courts ; 
how  they  were  enabled  to  extinguish  their  rival  Local  Courts ;  how 
their  jurisdiction  was  curtailed  by  the  Supreme  Court ;  and  how 
their  decisions  were  subjected  to  its  review.  The  changes  I  have 
connected  with  the  slow  carrying  to  completion  of  the  great  change, 
begun  centuries  ago,  from  tribal  to  national  government  They 
seem  to  me  to  have  been  all  due,  directly  or  indirectly,  to  the  in- 
crease of  strength  in  the  central  power.  It  remains  to  me  to  show 
how  the  State  acquired  the  entire  control  of  the  machinery  by 
which  the  Sheriff  Courts  are  worked. 

Although,  from  very  early  times,  the  SheriiF  was  regarded  as  the 
representative  within  the  county  of  the  national  authority,  the 
relations  between  him  and  the  Crown  were  for  long  of  a  very 
independent  character.  When  the  office  was  introduced,  or  revived 
in  Scotland,  the  theory  was  that  he  was  the  King's  Sheriff,  and  in 
our  earlier  laws  he  repeatedly  obtains  that  title.  As  such  he  in 
bet  collected  the  Crown  revenue,  published  the  new  statutes,  and 
kept  the  king's  peace.  As  such  also  the  Crown  asserted  over  him 
the  right  to  appoint  to  and  to  remove  from  the  office.  But  this 
power  the  Crown  was  for  centuries  too  weak  to  enforce.  At  the 
very  beginning  the  office  is  found  in  the  possession  of  families  as  a 
matter  of  hereditary  right  Public  opinion  occasionally  sanctioned 
the  crown  in  superseding  the  hereditary  Sheriff  for  a  particular 
duty  in  which  he  had  failed,  by  appointing  a  special  Sheriff  for  the 
purpose.  In  graver  cases  it  sanctioned  his  suspension  for  a  period. 
For  gross  misconduct  the  Crown  could  exercise  the  power  of  forfeit- 
ing the  office.  But  in  those  days  the  Crown  always  dealt  with 
the  Sheriff  as  with  a  person  possessing  independent  rights,  and 
centuries  elapsed  before  the  State  could  venture  to  treat  the  office 
as  one  to  be  gained  and  held  by  its  servants  as  a  matter  of  personal 
merit  It  was  only  when  the  State  had  acquired  considerable 
strength,  and  after  circumstances  had  arisen,  showing  strongly 
the  necessity  for  exerting  it,  that  it  could  obtain  the  thorough  con- 
trol of  the  appointment  to  the  office  of  Sheriff.  After  the  first 
Jacobite  rebeUion,  the  first  serious  inroad  on  the  hereditary  Sheriff- 
doms was  made ;  and  after  the  second  they,  in  common  with  all  the 
other  hereditary  jurisdictions,  came  to  an  end. 

For  long  prior  to  1748,  there  had  been  a  division  in  the  duties 
of  the  office,  by  which  the  non-legal  part  was  exercised  by  the 
Sheriff  himself,  and  the  judicitd  part  by  a  depute  whom  he 
appointed  The  effect  of  this  was  to  make  two  offices  in  the 
county.  One,  which  for  convenience  may  be  called  that  of  High 
Sheriff,  was  analogous  to  the  English  office  of  that  name,  or  to  that 
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of  Lord  Lieutenant ;  but  its  possessor  had  also  the  patronage  of  the 
other  office  of  Sheriff-Depute  or  County  Court  Judge,  and  originally 
the  power  of  selecting  and  dismissing  him  at  pleasure.  The  separa- 
tion between  the  offices  was  a  concession  to  'public  opinion,  and 
was  one  of  many  similar  devices  by  which  the  owners  of  the  heredi- 
tary jurisdictions  endeavoured  to  make  them  keep  pace  with  the 
times.  In  England  the  Lard  of  the  Manor  was  in  certain  circum- 
stances bound  to  employ  a  qualified  assistant  in  his  Court  In 
Scotland  a  control  over  the  appointment  of  the  depute  began  to  be 
exercised  over  the  Sheriffs  so  far  back  as  the  time  of  James  VI., 
and  perhaps  earlier.  In  James's  time  there  is  an  Act  which 
requires  the  Sheriffs  to  submit  the  names  of  their  deputes  to  the 
Court  of  Session  annually  for  approval  How  far  this  Act  was 
carried  out  I  do  not  know,  but  as  we  all  know  the  power  which 
begins  by  exercising  a  veto  ends  sooner  or  later  in  getting  the  pat- 
ronage. The  result  of  the  Jacobite  rebellions  was,  that  the  separa- 
tion between  the  office  of  High  Sheriff  and  Sheriff  Depute  which 
had  so  long  existed  as  matter  of  fact,  became  matter  of  law.  Along 
with  the  other  hereditary  jurisdictions,  the  judicial  powers  of  the 
High  Sheriffs  were  declared  to  be  forfeited.  These  were  then 
declared  to  belong  tO  the  Sheriffs  Depute,  and  the  powers  of 
appointing  the  latter  was  handed  over  to  the  Crown.  At  the 
same  time,  what  had  long  been  customary  was  made  absolutely 
neccessary,  and  it  was  required  that  the  depute  should  possess  a 
legal  education — the  qualification  fixed  on  being  that  of  an  advo- 
cate of  three  years'  standing.  Thus  at  last  the  Crown  gained  the 
power  of  appointing  the  judges  of  the  Sheriff  Courts. 

The  subsequent  changes  in  the  histoi^  of  the  office  of  Sheriff 
have  little  historic  value.  The  office  of  high  Sheriff  was  made  an 
annual  office,  or  one  to  be  held  during  the  King's  pleasure,  and  it 
was  conferred  on  one  of  the  class  to  which  the  hereditary  Sheriffs 
belonged.  The  title  is  still  sometimes  conferred,  but  as  the  duties 
left  in  the  office  were  ill  defined,  and  their  peribrmance  optional, 
the  appointment  has,  as  was  doubtless  foreseen,  become  soi  empty 
dignity.  Its  holders  are  not  even  troubled  to  exercise  the  muni- 
ficent hospitality  which  is  the  privilege  of  their  English  brethren. 
The  entire  interest  in  the  office  of  Sheriff  after  the  Act  of  1748 
centres  for  a  while  in  the  Sheriff-depute ;  but  the  parsimonious 
footing  on  which  that  office  was  estabUshed  made  it  unequal  to  the 
position.  The  deputes  in  the  time  of  the  hereditary  Sheriffs  had 
(naturally)  no  salary,  but  were  paid,  in  so  far  as  they  were  paid 
at  all,  by  fees  which  they  exacted.  This  resource  was  insufficient 
for  a  high  class  of  professional  judges,  but  the  Government,  in  place 
of  giving  such  salaries  as  would  secure  the  entire  services  of 
adequate  men,  provided  only  for  the  services  of  the  deputes  for  a 
few  months  in  each  year.  They  were  therefore  paid  smsJl  salaries, 
and  were  allowed  to  continue  their  practice  at  the  bar.  The  effect 
of  this  of  course  was  that  they  sddom  or  never  resided  in  the 
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county  at  alL  The  advocates  who  held  the  appointment  came  if 
there  were  suits  to  decide,  but  otherwise  they  remained  in  Edin- 
burgh and  attended  to  their  practice.  It  was  this  fact  which  first 
brought  into  prominence  the  ofl&ce  of  Sheriff-Substitute.  This  office 
had  existed  from  very  early,  as  a  means  of  supplying  the  temporary 
absence  of  the  depute,  and  in  1748  the  depute  had  had  transferred 
to  him  the  power  of  appointing  the  substitute.  At  first  the 
substitute  received  no  pay,  and  did  no  stated  part  of  the  work. 
He  had  also  no  legal  qualification.  But  the  protracted  absences  of 
the  depute  threw  more  and  more  of  the  duty  on  hiuL  By  and  by 
it  came  to  be  considered  decent  that  the  depute  should  allow  him  a 
salary;  and  then  (towards  the  close  of  the  last  century)  the  dejpute 
succeeded  in  shifting  the  burden  of  paying  it  on  the  Crown ;  and 
last  of  all  (in  the  beginning  of  the  present  century),  he  succeeded 
in  throwing  almost  the  whole  burden  of  the  work  on  the  substitute. 
Side  by  side  with  these  changes  came  another  change,  by  which  the 
depute  came  to  be  a  judge  of  appeal  from  the  substitute,  in  the 
more  important  proceedings.  The  rise  of  the  substitute  into 
importance  has  been  rapid.  In  1784  he  first  received  remuneration 
from  the  State  and  became  its  servant.  By  and  by  it  was  made 
essential  that  he  should  be  either  an  advocate  or  a  law  agent  of 
three  years*  standing.  In  1838  he  acquired,  in  almost  all  respects, 
the  position  of  a  judge.  The  State  then  took  him  entirely  into  its 
pay,  debarring  him  from  following  any  other  occupation,  and 
giving  him  the  right  to  hold  his  office  during  good  conduct. 

In  the  earliest  times,  there  was  of  course  no  Sheriff  Clerk.    We 

have  so  become  accustomed  to  a  record  of  the  proceedings  being 

kept,  that  it  strikes  us  as  a  novelty  to  find  that  down  even  to  the 

end  of  the  last  century  much  justice  was  administered  verbally, 

wit>>   no  record  whatever.     What  happened  till  then  in  smaJl 

causes  was  originally  the  rule.     It  was  at  first  only  in  the  most 

important  cases  that  the  Sheriff  employed  some  one,  usually  a 

notary  public,  to  reduce  the  proceedings  to  writing.     By  and  by  a 

regular  clerk  became  necessary,  and  the  Sheriff  appointed  him.     The 

first  interference  of  Government  was  in  the  shape  of  a  provision 

that  the  name  of  the  clerk  should  be  submitted  to  and  approved 

of  by  the  Court  of  Session.     The  last  stage  was  for  the  Crown  to 

assume  the  patronage  and  regulate  the  office.     The  Procurator 

Fiscal  was  originally  a  person  appointed  by  the  Sheriff  to  assist 

him  in  the  duty  of  collecting  the  King's  revenue.    The  function  of 

the  office  has  padually  but  entirely  changed.    The  least  part  of  the 

duty  is  now  concerned  with  the  revenue,  while  the  Procurator 

Fiscal  is  now  mainly  occupied  with  the  duty  of  prosecutor,  which 

the  parties  injured  originally  performed    The  law  agents  were 

originally  admitted  by  each  Sheriff  according  to  his  own  discretion. 

For  long  practitioners  were  scarce,  and  each  Sheriff  thought  himself 

lucky  if  he  could  attach  a  few  respectable  persons  to  his  Court 

^ut  in  almost  every  case  the  agents  in  one  sheriffdom  were  treated 

VOU  XEL  KG.  CCXn. — ^MARCH  1875.  K 


130  THE  BISTORT  OF  THE  SHERIFF  COURTS. 

in  the  next  as  if  they  belonged  to  a  separate  kingdom.  To  reduce 
this  state  of  confusion  the  central  authority  so  far  exerted  itself  as 
to  make  common  rules  for  the  admission  of  agents  all  over  Scot- 
land. This  stage  lasted  about  half  a  century,  and  then  the  last 
came,  by  which  the  agents  were  treated  as  if  they  also  belonged  to 
a  national  system,  and  there  became  one  set  of  law  agents  for  all 
Scotland. 

1  have  now  done  with  my  proper  task.  The  authority  of  the 
State,  for  long  a  mere  name  and  theory,  has  at  last  become  a  living 
reality.  Its  active  interference  is  now  a  thing  so  familiar,  and  we 
have  been  so  long  accustomed  to  look  to  it  for  the  regulation  of 
even  the  minutest  details,  that  it  is  only  with  an  effort  that  we  can 
realize  that  it  did  not  all  along  exist.  Whither  under  its  guidance 
are  we  now  tending  ?  This  question,  most  will  think,  will  be  deter- 
mined on  practical  considerations,  but  as  the  understanding  of  the 
past  is  necessary  for  that  of  the  present,  so  I  think  past  progress 
may  throw  some  light  on  the  future.  I  devote  my  few  concluding 
remarks  to  considering  in  which  direction  the  lines  on  which  we 
have  been  working  wiU  lead  us. 

As  regards  the  staff  of  the  Courts,  I  think  the  direction  is  firstly 
towards  the  clearer  separation  of  the  duties  to  be  performe(i  by  the 
various  officials,  and  especially  to  the  separation  of  the  duties  of 
Judge  Ordinary  from  those  of  Judge  of  Appeal  Practically  this 
separation  is  complete,  the  occasions  on  which  the  duties  are  still 
confounded  being  few  and  unimportant,  and  I  anticipate  that  in  a 
few  years  people  will  scarcely  even  remember  that  there  was  a 
time  when  the  Judge  Ordinary  was  liable  to  be  superseded  by  the 
Judge  of  Appeal 

In  the  second  place,  I  anticipate  a  considerable  strengthening  of 
the  position  both  of  the  Judge  Ordinary  and  the  Judge  of  AppeaL 
I  doubt  if  the  theory  ever  took  shape,  but  there  was  a  latent  idea, 
not  altogether  exploded  in  some  regions,  that,  provided  you  had  a 
good  Judge  of  Appeal,  of  easy  access,  it  was  of  no  manner  of 
consequence  what  sort  of  Judge  Ordinary  you  had.     It  was  a  most 
mischievous  idea.     On  the  way  in  which  the  duties  of  Judge  Ordi- 
nary are  done  depends,  in  great  measure,  the  time  which  a  litiga- 
tion will  last,  the  cost  at  which  it  will  be  conducted,  and  the 
clearness  with  which  the  points    at  issue  will  be  brought  out 
To  suppose  that  you  can  keep  the  Judge  Ordinary  right  by 
having  a  Judge  of  Appeal  always  at  his  elbow  is  mere  childish- 
ness.     At  the  best,  that  always  implies  doing  the  work  twice 
over,  once  wrongly,  and  then  rightly.    In  this  country  the  great 
importance  of  having  a  good  Judge  Ordinary  is  fully  recognised 
in  the  Supreme  Court,  where  the  Judges  Ordinary  are  selected 
from  precisely  the  same  men  as  are  the  Judges  of  Appeal.    I 
expect  the  same  necessity  will  be  more  fully  recognised  in  the 
inferior  Courts.     The  late  Law  Commission  recognised  it  in  two 
forms,  in  the  necessity  of  giving  higher  remuneration,  and  in  most 
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instances,  of  giving  him  more  employment.  Of  the  fonner  I  say 
nothing  here,  but  the  latter  is  important  Why  we  should  now 
rigidly  adhere  to  the  ancient  county  divisions,  which  may  fiave 
been  well  enough  a  thousand  years  ago,  for  the  territorial  districts 
of  our  local  jurisdictions,  I  can  conceive  no  reasons,  except  fanciful 
ones.  It  is  surely  time  now  to  re-arrange  the  districts,  with  a  view 
to  the  best  and  most  convenient  mode  of  conducting  the  business. 
I  apprehend  that  everything  shows  that  the  Crown  must  soon 
assume  the  responsibility  of  naming  the  Judge  Ordinary.  And  I 
think  it  follows  from  what  I  have  said,  that  the  arrangements 
for  the  hearing  of  appeals  in  the  Sheriff  Court  will  be  strengthened. 
But  I  have  no  wish  to  enter  now  on  topics  which  will  lead  to  con- 
troversy. 

In  regard  to  the  jurisdiction  of  the  Courts,  I  think  everything 
shows  that  it  must  be  greatly  extended  in  width,  so  that  there 
may  be  no  question — or  almost  no  question — which  parties  who 
afford  to  go  to  higher  Courts  may  not  have  determined,  in  the 
first  instance  at  least,  in  the  lower  Courts.  It  is  also  to  be 
expected  that  from  time  to  time  additions  may  be  made  to  our 
jurisdiction  by  transferring  to  us  duties  at  present  discharged 
by  the  other  inferior  Courts.  Perhaps  this  extension  may  be 
accompanied  by  a  limitation ;  and  it  may  be  found  to  have  ad- 
vantages to  give  to  the  Supreme  Court  a  privative  jurisdiction 
in  those  cases  involving  high  pecuniary  amounts,  of  which  it  has 
at  present  practically  the  monopoly. 

In  the  end  it  is  possible  that  we  may  reach  the  simplicity  with 
which  it  used  to  be  thought  we  had  started.    It  has  not  been  found 
beyond  the  power  of  foreign  governments,  or  the  ability  of  foreign 
jurists,  to  draw  up  codes,  in  which  the  jurisdictions  of  all  the 
Courts,  and  their  modes  of  proceeding,  were  set  out  in  clearness  and 
order.    There  is  no  reason  creditable  to  our  government,  or  to  our 
profession,  why  we  have  not  now  a  code  of  procedure.     The  waste 
of  money  alone,  which  occurs  on  account  of  ignorance  of  the  proper 
Court  or  of  the  proper  form  of  proceeding  for  ascertaining  a  right, 
is  in  this  country  an  intolerable  abuse ;  and,  in  the  present  state  of 
the  law,  it  is  impossible  for  the  most  careful  judge  or  the  most 
pmdent  practitioner  to  avoid  it.     We  grope  in  the  dark  for  what 
ought  to  be  as  clear  as  day.    I  am  under  the  mark  when  I  say  that 
it  requires  a  Scotch  lawyer  to  read  not  less  than  a  hundred  statutes, 
or  less  than  a  thousand  decisions,  before  he  can  be  said  to  have 
covered  the  field  of  Scotch  law  procedure.    And  it  would  be  well 
if  he  could  say  that  in  the  end  he  had  found  everything  distinct. 
It  is  far  from  being  so.    The  statutes  and  the  decisions  are  alike 
fragmentary  and  confusing,  giving  the  idea  that  nobody  had  ever 
liad  time  in  our  busy  country  to  do  more  than  provide  in  some  way 
for  the  difficulty  of  the  moment    How  often,  in  the  future,  must 
justice  miscarry ,-^that  is,  how  many  more  sidtors  must  be  wronged^ 
—before  the  remedy  comes  ?    Even  the  small  instalment  of  im- 
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provement,  which  would  be  given  by  the  easily  effected  step  'of 
canying  a  consolidation  statute  to  clear  the  statute  books,  would  be 
of  inestimable  advantage — ^perhaps  not  so  much  for  what  it  would 
do,  as  for  the  distinctness  with  which  we  should  then  see  that  the 
greater  work  of  codification  was  not  beyond  our  capacity. 


THE  EOMAN  CATHOLIC  BUEIAL  CASE  IN  THE 

PEIVY  COUNCIL, 

This  case  has  obtained  some  celebrity,  and  not  more  than  it 
deserves.  But  the  points  of  interest  in  the  Privy  Council  judg- 
ment, now  that  we  have  the  opportunity  of  examining  it  ac- 
curately,^ are  not  quite  those  which  popular  criticism  had  fixed 
upon. 

1.  The  general  impression  was,  that  in  this  case  the  Privy  Council 
had  issued  a  mandamus  to  the  Boman  Catholic  authorities  in 
Montreal,  enjoining  them  (after  they  had  refused  to  do  it)  to  buiy 
an  excommunicated  man  with  religious  rites,  or  in  consecrated 
ground.  And  there  was  good  groimd  for  this  supposition  in  the 
original  form  of  the  petition.  It  was  presented  by  the  widow  of 
Joseph  Guibord,  a  Montreal  Eoman  Catholic,  against  the  Cure  and 
"  Marguilliers  "  of  the  Church  of  Notre  Dame  there,  functionaries 
who  together  constitute  a  corporation  called  "La  Fabrique  de 
Montreal,"  which  manages  the  temporalities  of  that  church,  and 
has  the  control  of  its  cemetery.  And  the  petition  ran,  that  the 
defendants  might  be  commanded  "  to  bury,  or  cause  to  be  buried,  the 
body  of  the  deceased  Joseph  Guibord,  in  the  Roman  Caihciie 
cemetery,  conform  to  usage  and  to  law'*  The  meaning  of  this  last 
rather  vague  prayer  is  explained  by  the  facts  of  the  case.  The 
Montreal  Eoman  Catholic  cemetery  has  a  part  separated  from  the 
rest  by  a  paling,  in  which  are  buried  unbaptized  infants,  suicides, 
and  those  who  have  died  '^sans  Us  secours  ou  les  sacrements  de 
rUglise.**  Guibord  had  belonged  to  a  Montreal  Literary  Institute, 
which  persisted  in  keeping  books  condemned  by  the  Index  Ex- 
purgatorius ;  and  for  this  offence  alone  he  and  some  others  were 
denounced  by  the  Bishop,  who  finally  ordered  his  clergy  to  refuse 
them  the  sacraments.  On  his  death,  the  Cur^  refused  to  bury  him 
in  the  ordinary  part  of  the  cemetery,  but  offered  to  allow  him  in- 
terment in  the  separate  part  already  mentioned,  without  the  per- 
formance of  any  religious  rites.  Neither  part  of  the  cemeteiy  is 
consecrated,  but  *'it  is  the  custom  to  consecrate  separately  each  grave 
in  the  larger  part "  only.  On  this  state  of  facts  the  prayer  above 
mentioned  was  objected  to  by  the  defendants  as  bad  for  un- 

^  Privy  Council  Appeal,  Brown  v.  Les  Cwri  et  Marguilliers  d  VCEfume  et  Fahriqu€ 
de  Notre  Dame  de  Montreal,  Weekly  Reporter,  toL  xxiiL  184. 
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certainty,  ''inasmuch  as  it  does  not  specify  whether  civil  or 
ecclesiastical  burial  is  meant/'  and  the  Court  of  Queen's  Bench  in 
Canada  sustained  the  objectioa  The  Privy  Council  judgment 
overruled  this  in  the  first  place,  holding  that  they  had  power,  even 
under  the  vague  prayer  of  this  petition,  to  issue  a  peremptory  writ, 
**  specifying  distinctly  whcU  they  considered  the  defenders  are  bound 
to  do  according  to  usage  and  to  law."  This  unsatisfactory  form  of 
procedure  can  hardly  be  said  to  have  been  justified  by  the  result. 
All  through  the  discussion  their  Lordships  (Lord  Selbome,  Sir 
James  W.  Colville,  Sir  Eobert  Phillimore,  Sir  Barnes  Peacock,  Sir 
Montague  Smith,  and  Sir  E.  P.  Collier)  seem  to  have  dealt  vaguely 
with  the  right  to  be  buried  in  the  larger  or  respectable  part  of  the 
cemetery  as  a  "  right  of  ecclesiastical  burial."  They  are  "  disposed  to 
concur"  in  the  view  that  questions  of  baptism,  marriage,  and  burial 
(ecclesiastical)  are  **  mixed  questions,"  in  which  the  Court  has  a 
certain  jurisdiction.  But  they  make  no  attempt  whatever  to  dis- 
tinguish or  extricate  what  they  propose  to  do  till  the  last  paragraph, 
where  the  judgment  (pronounced  by  Sir  Sobert  Phillimore)  suddenly 
says,— 

"Their  Lordships  do  not  think  it  necessary  to  consider  whether, 
if  the  parties  and  circumstances  of  the  suit  had  been  different,  they 
would,  or  would  not,  have  had  power  to  order  the  interment  of 
Guibord  to  be  accompanied  by  the  usual  religious  rites,  because  the 
widow  finally  forewent  this  demand,  and  counsel  at  their  Lordships' 
bar  have  not  asked  for  it,  and  also  because  the  Cur^  is  not  before 
them  in  his  individual  capacity  "—their  Lordships  having  pre- 
viously decided  that  he  was  called  merely  as  a  corporate  holder  of 
land,  not  as  a  priest  or  spiritual  person.  And  for  these  reasons  they 
issue  a  writ  commanding  the  said  corporation  "  to  prepare,  or  per- 
mit to  he  prepared,  a  grave  in  that  part  of  the  cemetery  in  which 
the  remains  of  Boman  Catholics  who  receive  ecclesiastical  burial 
are  usually  intended,"  and  to  bury  there,  "  or  permit  to  be  buried 
there"  the  remains  of  Joseph  Guibord. 

Thus,  by  a  process  which  is  described  as  "  moulding  the  order  for 
a  peremptory  writ,"  the  Privy  Council  silently  avoids  the  chief 
difficulty  wMch  the  original  prayer  for  an  order  "  to  bury,  or  cause 
to  bury,"  "  conform  to  usage,"  had  certainly  raised.  They  add  a 
very  proper  but  rather  feeble  "  hope,  that  the  question  of  burial, 
vnth  such  ceremonies,  will  be  reconsidered  by  the  Church  authori- 
ties, and  further  litigation  avoided,"  but  they  give  the  whole 
expenses  of  the  present  case  against  the  defendants.  The  result  is 
such  as  not  to  make  us  regret  that  the  phrase  "  a  mixed  temporal 
and  spiritual  matter  "  has  obtained  no  place  in  Scotch  law.  With 
us,  mere  burial  in  a  particular  place,  however  sacred  in  sentiment 
or  religion,  would  be  held  a  purely  temporal  matter :  our  law  in 
this  following  the  Presbyterian  and  general  Pretestant  idea  of  the 
Korth  of  Europe.  The  strongest  advocates  of  the  Kirk's  fireedom 
in  Scotland  hold,  that  the  civil  courts  are  not  only  entitled,  but 
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bound,  to  decide  the  question  of  mere  interment  in  any  particular 
place  on  being  applied  to  by  any  one  having  interest,  and  to 
enforce  their  decision ;  while  they  would  certainly  also  maintain 
the  right  of  Boman  Catholic  and  Episcopalian  clergymen  to  be  free 
from  the  orders  of  any  civil  court  to  perform  at  such  interment  the 
offices  of  their  Church.  And  the  precedents  of  our  law  make  it 
nearly  certain  that  no  such  order  as  this  last  could  in  Scotland  be 
attempted. 

Still,  the  absence  in  such  a  matter  of  any  question  of  jurisdiction 
in  Scotland,  and  the  evading  of  it  in  England,  may  leave  another 
matter  of  great  importance  on  the  merits.  The  right  (not  of  eccle- 
siastical burial,  but)  of  burial  in  consecrated  or  ecclesiastical  ground, 
is  one  fitted  to  excite  the  intensest  personal  and  religious  feelings. 
And  the  determination  whether  that  right  exists  in  a  particular 
case  may  involve,  as  in  this  case  it  did,  world-wide  questions,  in 
themselves  of  a  purely  ecclesiastical  kind,  though  necessary  to  be 
considered  by  the  civil  court  with  a  view  to  the  civil  result. 

2.  For  the  question  which  the  Privy  Council  found  to  lie  between 
them  and  the  decision  of  this  case  was  nothing  less  than  the  great 
European  problem  of  Ultramontanism  and  Old  Catholicism  in 
the  Soman  Catholic  Church. 

They  first  set  aside  another  interesting  ground  on  which  their 
judgment  had  been  claimed.  The  Roman  Catholic  Church  of 
Lower  Canada  was  the  established  Church  of  that  province  before 
its  cession  to  England  by  France,  in  1762,  and  though  since  then 
"it  has  undoubtedly  wanted  some  of  the  characteristics  of  an 
established  Church,"  they  state  that  it  differs  from  voluntary  religions 
societies  by  retaining  its  endowments  and  having  certain  payments 
to  the  clergy  from  the  people  secured  by  statute  and  by  law. 
"  These  rights  of  the  Church  must  beget  corresponding  obligations," 
and  one  of  the  grounds  on  which  the  appellants  put  their  applica- 
tion was,  that  it  was  an  appellatio  tanquam  ah  abusu — the  old 
"  appel  comme  d'abus  " — which  was  competent  in  French  ecclesias- 
tical cases  to  the  Parliament  of  Paris,  and  in  Canada,  it  was  argued, 
to  the  Superior  CounciL  Of  the  competency  of  this  remedy  in  the 
civil  courts  of  Canada  their  Lordships  expressed  great  doubts  ;  but 
they  waived  the  question  altogether  on  the  ground  that  such  a  pro- 
cess must  be  different  in  form  from  the  present,  and  must  have  for 
defendants  the  ''  proper  ecclesiastical  authorities." 

The  Soman  Catholic  Church  of  I^wer  Canada,  accordingly,  they 
consider  in  this  case  as  a  ''  private  and  voluntary  religious  society, 
resting  only  on  a  consensual  basis ;"  and  they  quote  as  the  prin- 
ciple of  their  judgment  the  well-known  sentence  about  the 
Church  of  England  in  Capetown — ^that  such  a  Church  will  be 
bound  by  the  rules  it  adopts,  and  also  by  the  regular  and  honest 
decisions  of  any  tribunal  of  its  own  appointed  to  determine 
whether  these  rules  have  been  violated.  But  when  due  complaint  is 
made  against  such  a  determination  to  a  civil  court,  that  court  is 
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bound  "to  inquire  into  the  laws  or  rules  of  the  tribunal  or 
authority  which  has  inflicted  the  alleged  injury."  Accordingly, 
they  proceed  to  inquire  whether  by  the  rules  of  the  Church 
Guibord  was  excommunicated,  or  had  otherwise  forfeited  his 
right  to  ecclesiastical  burial.  And  they  seem  rather  to  admit,  that 
if  the  decrees  of  the  Council  of  Trent  and  the  rules  of  the  Congrega- 
tion of  the  Index  (a  decretum  of  which  specially  condemning  the 
Institute,  of  which  Guibord  continued  to  the  last  a  member,  had 
been  published  long  before  his  death)  are  valid  in  Canada,  he  may 
have  been  held  to  come  under  the  category  of  "  p^cheur  public," 
and  so  to  have  forfeited  ecclesiastical  sepidture.  But  they  hold 
that  it  has  not  been  proved  that  these  bind  the  Canadian  Church. 
It  was  before  the  Cession  a  branch  of  the  French  Church,  and  the 
French  Church,  then  holding  the  Galilean  Liberties,  received  only 
partially  the  decrees  of  Trent,  and  still  less  accepted  the  Holy 
OfiSce  and  the  Congregation  of  the  Index.  And  "  no  evidence  has 
been  produced  to  their  Lordships  to  establish  the  very  grave 
proposition  that  Her  Majesty's  Boman  Catholic  subjects  in  Lower 
Canada  have  consent'ed,  since  the  Cession,  to  be  bound  by  such  a 
rule  as  it  is  now  sought  to  enforce."  There  is,  they  intimate,  a 
possible  farther  question,  whether,  in  view  of  certain  English 
statutes,  it  would  be  legal  for  them  to  adopt  such  a  rule.  But 
they  waive  this,  and  go  on  the  negative  ground,  that  it  "  has  not 
been  shown  to  their  Lordships  "  that  it  has  been  done.  Not  a  word 
is  said  about  the  recent  CEcumeniced  Council,  at  which  all  or  almost 
all  the  French  and  Canadian  bishops  not  only  affirmed  Trent,  but 
accepted  the  higher  positions  of  Ultramontanism  ;  and  considering 
that  the  Galilean  Liberties  do  not  seem  to  have  been  proved  to 
their  Lordships,  but  are  accepted  by  them  as  notorious  and  public 
history,  this  ignoring  of  the  equally  celebrated  recent  develop- 
ments looks  a  little  one-sided.  But  at  aU  events  the  general 
drift  of  the  judgment  is  clear.  It  goes  almost  to  this,  that  in  every 
country  where  Old  Catholicism  or  Gallicanism  may  be  supposed 
to  have  once  ruled,  the  Courts  of  England  will  presume  it  to  be 
still  the  law  of  the  Koman  Catholic  Church,  urdess  and  until  the 
eofUrary  is  proved.  And  there  seems  little  doubt  that  a  similar 
case  which  might  be  raised  in  England  by  any  of  the  recalcitrant 
noblemen  and  gentlemen  of  that  Church  whose  names  have  been 
recently  before  the  public,  would  be  dealt  with  on  the  same 
principles. 

Accordingly,  the  last  point  of  legal  general  interest  is  the  following. 
The  principle  of  Long  v.  Capetoion,  reaffirmed  here,  makes  the  import- 
ant point  ^r  defenders  in  such  a  case  tol)e,  to  show  that  an  ecclesias- 
tical tribunal  has  been  constituted  to  deal  with  the  point  in  question, 
and,  inter  alia,  that  it  has  dealt  with  it.     But  in  the  present  cas6 — 

**  In  the  Courts  below,  it  was  ruled,  apparently  at  the  instance 
of  the  respondents  (Cur6,  etc.),  that  the  law,  including  the  ritual 
of  the  church,  could  not  be  proved  by  witnesses,  but  that  the  courts 
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were  bound  to  take  judicial  notice  of  its  provisions.  The  applica- 
cation  of  this  ruling  would  be  difiScult,  unless  it  be  conceded  that 
the  ecclesiastical  law  which  now  governs  Boman  Catholics  in 
Lower  Canada  ia  identical  with  that  which  governs  the  French 
province  of  Quebec.  If  modifications  of  that  law  have  been 
introduced  since  the  Cession,  they  have  not  been  introduced  by  any 
legislative  authority.  They  must  have  been  the  subject  of  some- 
thing tantamount  to  a  consensual  contract  binding  the  members  of 
that  religious  community,  and  as  sitch,  (mgfU,  if  invoked  in  a  civil 
court,  to  be  regrdarly  proved!* 

This  completes  the  unsatisfactoriness  of  the  judgment  we  are 
considering,  so  far  as  it  can  be  criticised  from  the  standpoint  of 
another  jurisprudence.  The  decision  come  to  by  the  Court  below^  on 
its  own  knowledge,  without  proof,  of  the  present  law  of  the  Boman 
Catholic  Church,  has  been  reversed  by  the  Privy  Council  on  its  own 
knowledge,  also  seemingly  without  proof,  of  the  law  of  that  Church 
two  centuries  ago,  without  any  proposal  to  supplement  the  blank 
of  evidence.  But  apart  from  the  particular  case,  the  general  rule 
here  repeated  as  to  the  burden  of  proof  appears  to  be  well  fixed. 
It  might  have  been  deduced  in  English  law  even  from  the  old 
case  of  Lady  Hewlejfs  Charities.  And  it  seems  to  be  the  law  in 
Scotland  as  certainly  as  in  England. 

On  the  whole,  then,  this  case  postpones  rathfer  than  decides  the 
great  European  questions.  But  it  suggests  four  interesting  conclu- 
sions. 1.  That  there  are  certain  questions,  such  as  that  of  sepulture, 
which  on  the  Boman  Catholic  theory  are  mainly  or  wholly  ecclesi- 
astical, but  which  on  the  theory  of  our  law  are  purely  civil,  and 
must  be  decided  finally  by  civil  law,  however  keen  be  the  feelings 
involved.  2.  That  the  law  of  England,  which  acknowledges  "  mix^ 
questions,"  is  willing,  instead  of  extending  itself  systematically 
over  both  sides  of  them  like  the  new  law  of  Grermany,  to  make 
incredible  exertions  to  avoid  touching  the  side  of  interned  church 
action  (in  this  case  deciding  "  sepulture"  and  avoiding  "  ecclesiastical 
rite").  3.  That  in  order  to  decide  the  civil  question  {e,g,  sepulture), 
the  civil  court  may  have  necessarily  to  traverse  the  ecclesiastical 
region,  and  to  decide,  for  its  own  purposes,  the  most  exalted  ques- 
tions of  Church  history ;  and  4.  That  in  this  view  litigants  vrill 
do  well  not  to  throw.upon  the  Court  the  function  of  creating  its 
own  historical  materials.  A.  T.  I. 


BEMABKS  ON  EECENT  ENGLISH  CASES. 

Ambiguities  in  With — Admissibility  of  Extrinsic  Evidence, — ^The 
case  of  Charter  v.  Charter,  43  Law  Journal  Beports,  P.  &  M.  75^ 
decided  by  the  House  of  Lords  on  appeal  from  the  Court  of  Pro- 
bate, is  interesting,  curious,  and  instructive,  as  illustrating  the  prin- 
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ciples  that  are  applied  in  the  interpTetation  of  uncertain  or  ambigu- 
ous expressions  in  wills,  the  subtle  and  refined  distinctions  that  are 
diawn  in  determining  whether  evidence,  and  what  evidence,  dehors 
of  the  deed,  is  admissible,  the  minute  circumstances  which,  when 
such  evidence  is  allowed,  are  taken  into  account  in  determining  the 
meaning  of  the  expressions  used,  and  the  extreme  difiBculty  of 
arriving  at  a  result  which  one  can  say  with  assurance  is  the  true 
one.  When  a  testator,  wishing  to  leave  his  property  to  one  of  his 
two  sons,  does  not  express  the  name  of  either,  it  is  not  surprising 
that  out  of  four  Law  Lords  who  are  called  upon  to  determine  his 
meaning  two  of  them  should  think  that  one  of  the  sons  was  meant 
and  two  should  think  it  was  the  other.  Such  a  case  as  this  brings 
into  startling  contrast  the  crassness  of  some  human  minds  and  the 
ingenuity  of  others.  The  case  was  this.  The  testator  Forster  Charter 
made  a  will  nominating  his  son  "  Forster  Charter "  executor,  and 
bequeathing  to  him  all  his  property,  subject  to  certain  legacies  and  a 
certain  annual  charge.  The  will  was  drawn  by  a  lawyer,  but  the 
testator  had  the  benefit  of  clergy.  The  document  was  drawn  by 
the  vicar  of  the  paiish,  and  executed  in  his  presence  in  a  public- 
house.  The  testator  lived  for  ten  years  after,  but  made  no  change 
in  the  will.  The  testator  had  hsud  a  son  of  the  name  of  Forster 
Charter,  who,  however,  had  died  long  before  the  date  of  the  will. 
At  that  date  there  was  no  son  of  the  name  of  Forster  Charter,  but 
there  were  two,  and  only  two  sons,  one  called  William  Forster  Charter 
and  the  other  Charles  Charter.  Here  was  a  case  of  latent  ambigu- 
ity, and,  according  to  Lord  Bacon's  rule,  evidence  extrinsic  of  the 
deed  was  admissible  to  show  which  of  these  sons  was  entitled  to 
succeed.  The  Judge  of  the  Probate  Court  allowed  direct  evidence 
of  the  intention,  including  parole  evidence  of  the  declarations  of  the 
testator.  The  House  of  Lords  unanimously  reversed,  holding  that 
the  case  did  not  present  the  kind  of  ambiguity  in  which  such  evi- 
dence LB  admissible,  viz.,  as  it  is  expressed  in  the  seventh  pro- 
position in  Sir  James  Wigram's  Book  on  Wills,  where  the  person 
or  thing  is  described  in  terms  which  are  applicable  indiffer- 
ently to  more  than  one  person  or  thing.  It  was  rather  a  case 
where  the  description  was  iTiapplicable  to  either,  and  therefore  fell 
under  Wigram's  fifth  proposition;  in  which  case  the  Court  may 
inquire  into  every  material  fact  relative  to  the  person  claiming  or 
the  property  claimed,  and  the  circumstances  of  the  testator,  his 
family  and  affairs,  for  the  purpose  of  identifying  the  person  or  thing 
intended,  but  cannot  go  into  intention.  To  the  former  class  belong 
such  cases  as  BeyvMs  v.  Whdan,  16  L.  J.  Ch.  434,  where  the 
testator  gave  a  legacy  to  "  William  Seynolds,  one  of  my  farming 
men,"  and  there  were  two  of  Ms  farming  men  of  that  name.  From 
the  evidence  it  appeared  that  William  Forster  Charter  had  never 
been  called  "  Forster  *'  in  the  family,  but  had  always  been  called 
"Willie."  The  will  directed  the  executor  to  pay  the  testator's 
widow  £10  a  year,  and  allow  her  ordinary  maintenance  "  so  long  as 
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they  reside  together  in  the  same  house;"  or,  if  "they  think  proper 
to  live  separately,"  to  give  her  a  certain  cottage  for  residence,  and 
supply  her  gratis  with  a  reasonable  quantity  of  provisions.  William 
Forster  Charter  was  married,  had  a  business  of  his  own,  and  had 
lived  for  many  years  100  miles  away  from  his  father.  Charles 
Forster  lived  with  his  father  and  mother,  working  on  the  farm. 
Lords  Cairns  and  Selbome  gave  their  opinion  in  favour  of  Charles. 
"  Forster"  certainly  did  not  designate  the  younger  brother  Charles, 
but  it  was  not  the  first  or  leading  name  of  the  elder  brother,  or  that 
by  which  he  was  ever  spoken  of  by  the  testator.  There  was  thus 
clearly  a  mistake,  and  it  was  therefore  necessary  to  look  at  what 
other  demonstration  of  the  executor  was  to  be  found  in  the  will 
If  there  had  been  nothing  else  than  the  name  "  Forster  Charter," 
possibly  the  eldest  son  might  have  prevailed,  seeing  that  the  name 
Forster  formed  part  of  his  name,  but  no  part  of  the  younger  son's. 
Their  Lordships  founded  on  the  clause  in  the  will,  "  so  long  as  they 
reside,"  and  "if  they  think  proper  to  live  separately."  These 
expressions  obviously  pointed  to  a  person  who  was  at  the 
time  of  making  the  will  living  with  his  mother,  and  who  had 
it  in  his  power  to  continue  living  with  her;  a  description 
applicable  to  Charles,  but  not  to  William.  The  conclusion 
was,  that  the  description,  which  applied  perfectly  to  Charles, 
and  not  at  all  to  William,  prevailed  over  the  name  which,  if 
you  regard  the  actual  or  baptismal  name  of  the  elder  brother, 
and  not  his  familiar  name,  applied  to  the  one  more  than  to  the 
other,  but  was  not  truly  applicable  to  either.  '  Lord  Selborne 
remarked,  that  the  moment  we  find  that  there  is  really  error  in  the 
name,  the  consideration  that  we  are  always  bound  to  assume  that 
the  language  of  the  will  is  the  language  of  the  testator  ceases  to 
be  material  It  is  then  part  of  the  case  that  a  slip  has  been  made, 
and  it  can  make  no  difference  whether  the  slip  was  the  testator  s 
own  or  that  of  the  writer  of  the  wilL  Lords  Chelmsford  and 
Hatherley  were  of  a  different  opinion.  The  words  "  so  long  as 
they  live  together,"  they  did  not  interpret  as  meaning  "  so  long  as 
they  continue  to  live  together ;"  and  even  if  the  words  had  had 
this  meaning,  they  doubted  whether  they  referred  to  Charles  with 
sufficient  certainty.  The  learned  lords  were  unable  to  get  over  the 
fact  that  Forster  Charter  was  a  designation,  perhaps  not  complete, 
but  at  least  suflBcient,  of  William  Forster  Charter,  while  it  was  no 
designation  at  all  of  Charles  Charter.  Lord  Chelmsford,  indeed, 
doubted  whether,  without  the  evidence  which  had  been  improperly 
admitted,  there  was  any  ground  for  alleging  that  there  was  any 
latent  ambiguity  whatever.  The  House  being  equally  divided,  the 
judgment  of  the  Court  below  was  allowed  to  stand.  The  result  is 
rather  amusing,  seeing  that  the  judgment  of  Lord  Penzance  was 
based  on  evidence  part  of  which,  and  that  the  strongest  which  was 
produced  in  favour  of  Charles,  the  House  of  Lords  unanimously 
held   had  been  wrongly  admitted.      So  that    Charles    Qharter 
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appears  to  have  been  prefeiTed  to  an  estate  bequeathed  to  Forster 
Charter,  because  Lord  Penzance  gave  a  judgment  in  his  favour 
which  was  reversed. 

It  is  remarkable  that  in  most  of  the  cases  of  this  class  the 
description  of  the  legatee  has  prevailed  over  the  baptismal  name. 
In  the  case  of  KeiUer  v.  Thomson's  Trustees^  where  the  legacy  was  to 
William  Keiller,  confectioner  in  Dundee,  James  Keiller,  con- 
fectioner in  Dundee,  was  preferred  to  William  Keiller,  confectioner 
in  Montrose.  So  too  in  many  English  cases,  such  as  Beavmont  v. 
Fdl  2  P.  Wms.  140,  where  a  legacy  to  "  Catherine  Eamley'*  was 
successfully  claimed  by  Gertrude  Yardley ;  StUl  v.  Hoste^  6  Madd. 
192,  where  a  bequest  to  Sophia  Still  was  obtained  by  SeUna  Still; 
and  (fBeUly  (43  L.  J.  Eep.,  P.  &  M.  5).  where  "  Georgina  Geraldine 
de  Bellin"  was  designated  as  executrix,  and  the  appointment  was 
given  to  Adelaide  Geraldine  de  Bellin,  not  to  GeorgtTia  Geraldine 
Kate  de  Bellin.  A  number  of  cases  of  this  description  are  detailed 
by  Lord  Hatherley  in  Bemasconi  v.  Atkinson,  23  L.  J.  Ch.  184. 

The  distinction  between  the  case  where  the  description  is  equally 
appUcable  to  two  persons  or  things,  and  the  case  in  which  it  is  not 
applicable  to  either  of  two  persons  or  things,  is  fine  enough,  at  least 
when  there  is  founded  on  it  such  a  great  difference  in  the  mode  of 
proot  Why  the  law  should  reject  evidence  of  intention  in  cases 
where  an  error  in  description  involving  a  latent  ambiguity  has  to 
be  corrected,  while  evidence  of  the  same  kind  is  admitted  in  what 
Lord  Bacon  describes  as  cases  of  equivocation.  Lord  Selborne  con- 
fessed he  did  not  clearly  understand ;  but  it  had  been  so  settled  by 
a  series  of  authorities  to  which  he  was  bound  to  adhere.  The 
cases  which  settled  the  doctrines  in  question  are  Gord  v.  Needs  on 
the  one  hand,  and  ifUler  v.  Travers  and  Hiscock  v.  Hiscock  on  the 
other.  One  cannot  help  thinking  that  a  testator's  words  are  just  as 
vacant  of  meaning  when  they  do  not  apply  with  certainty  to  any- 
thing as  they  are  when  they  apply  to  more  than  one  thing,  and 
consequently  that  there  is  as  good  a  reason  for  having  recourse  to 
direct  proof  of  intention  in  the  one  case  as  in  the  other.  A  descrip- 
tion which  applies  to  many  things  is  just  as  vague  as  one  which 
does  not  apply  with  certainty  to  anything.  But  it  is  said,  if  you 
allow  proof  of  intention  where  the  description  is  not  applicable  with 
certainty  to  any  person  or  thing,  you  are  allowing  a  nuncupative 
will  But  if  this  be  an  objection  at  all,  it  is  equally  an  objection 
in  cases  where  proof  of  intention  including  declarations  of  intention 
is  allowed.  "Wherever  it  is  impossible  to  discover  the  testator's  in- 
tention without  having  recourse  to  parole  evidence  of  declarations 
he  has  made  as  to  his  intention,  the  will  is  remarkablv  like  a  nun- 
cnpative  one.  The  real  ground  apparently  for  the  distinction  is 
that  in  the  one  class  of  cases  the  testator  has  described,  and 
described  accurately,  the  person  or  the  thing  intended,  although  it 
turns  out  that  the  description  fails  in  identifying ;  in  the  other 
<J&ss  the  testator  has  not  given  such  a  description.    In  the  latter 
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class  we  endeavour  to  discover  the  meaning  of  the  words  used  hy 
the  testator ;  in  the  former  we  do  know  the  meaning  of  the  words 
used,  but  that  is  not  sufficient,  and  we  have  to  resort  to  direct 
evidence  of  his  intention. 

Master  and  Servant  Act  1867 — Contract  in  wrUtTig. — Some  time 
ago  we  reported  a  decision  of  the  Sheriff-substitute  of  Aberdeen- 
shire {ante^  voL  xviii.  614),  to  the  effect  that  it  was  not  necessary 
that  the  contract  of  service  should  be  in  writing  to  warrant  a  com- 
plaint under  the  Master  and  Servant  Act  1867,  against  a  servant 
for  not  entering  his  service.     Mr.  Fraser,  in  his  book  on  Master 
and  Servant  (p.  737),  entertained  a  different  view,  holding  that  in 
such  a  case  the  contract  must  be  in  writing.     So  that  one  law 
existed  in  Aberdeenshire  and  another  in  Eenfrewshire,    A  servant 
brought  up  under  the  above-mentioned  Act  would  be  convicted 
in  the  former  county,  while  he  would  have  got  off  scot  free  if  he  had 
had  the  good  fortune  to  reside  in  the  latter  county.  Having  no  means 
of  obtaining   a  judgment  of  our  own  Supreme  Court,  we  have 
been  obliged  to  wait  until  a  judgment  upon  the  point  was  given  by 
the  Supreme  Court  in  England ;   the  Act  happening  to  apply  to 
England  as  well  as  to  Scotland.     Let  us  trust  that  this  state  of 
affairs  will  not  long  continue.     However,  we  have  at  last  got  a  de- 
cision {Banks  v.  Crossland,  4A  Law  Journal  Eeports,  Mag.  Cases, 
8) ;  and  it  is  in  favour  of  the  view  stated  by  Mr.  Fraser.     The  diffi- 
culty was  this :  the  Master  and  Servant  Act  says  (section  2),  the 
words  "contract  of  service"  shall  include  any  contract,  whether 
in  writing  or  by  parol,  to  serve,  etc.     But  then  the  third  section 
states  that  "  nothing  in  this  Act  shall  apply  to  any  contract  of  ser- 
vice other  than  a  contract  within  the  meaning  of  the  enactments 
described  in  the  first  schedule  to  this  Act  or  some   or   one  of 
them."     Among   the   Acts    enumerated   in  the  first  schedule  is 
the  Act  4   Geo.  IV.  cap.  34.      The  third  section  of  that  Act 
provides  that  if  a  servant  shall  contract  to  serve,  etc.,  and  shall 
not  enter  into  or  commence  his  service  according  to  the  contract, 
such  contract  being  in  writing  and  signed  by  both  parties,  or  having 
entered  shall  absent  himself   before  the  term  of  his  contract, 
whether  such  contract  shall  be  in  writing  or  not  in  writing,  be 
completed,  he  is  liable  to  a  certain  punishment.      There  is  at  least 
an  apparent  inconsistency  between  the  second  and  third  sections  of 
the  Act  of  1867.   But  it  has  now  been  held  by  the  Court  of  Queen's 
Bench,  that  as  the  Act  of  1867  applies  only  to  contracts  within  the 
meaning  of  the  enactments  in  the  first  schedule,  and  as  under  these 
it  is  necessary,  where  the  complaint  is  for  not  entering  the  service, 
that  the  contract  be  in  writing  and  signed  by  bothj  parties,  a 
complaint  of  that  nature  where  the  contract  was  not  in  writing 
falls  to  be  dismissed.     Mr.  Justice  Lush  endeavoured,  and  as  he 
thought  successfully,  to  find  a  solution  of  the  difficulty  arising  from 
the  seeming  contradiction  of  section  2  by  section  3.     The  object  of 
the  Act  was  to  collect  into  one  Act  the  law  contained  in  a  number 
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of  previous  enactments.  This  being  the  case,  the  interpretation 
clause  in  defining  "  contract  of  service  "  gave  a  definition  so  large  as 
to  include  all  the  contracts  to  which  any  part  of  the  law  as  thus 
collected  could  apply.  There  is,  says  the  learned  Judge,  no  con- 
tradiction between  these  above-mentioned  sections.  "Where  the 
servant  has  actually  entered  into  the  service,  a  verbal  contract  is 
sufficient ;  but  where  the  breach  is  not  entering  into  the  service,  a 
written  contract  is  required."  The  explanation  is  neat;  but 
probably  the  true  reason  of  the  discrepancy  is  that  the  draughtsman 
of  the  Bill  did  not  happen  to  remember  at  the  time  the  provisions 
of  the  Act  of  Greorge  IV. 

In  Crane  v.  Powell,  38  L.  J.  Eep.  (M.  C.)  43,  Mr.  Justice  Brett 
stated  that  he  had  very  considerable  doubts  whether  it  was 
necessary  to  give  jurisdiction  that  the  contract  should  be  a  written 
one.  In  the  case  under  notice  Mr.  Justice  Blackburn  remarked, 
that  the  reason  for  these  doubts  was  not  stated,  and  he  confessed 
he  could  not  understand  the  difiSculty. 

Medical  Act,  1858. — ^A  practitioner,  registered  as  a  surgeon  under 
the  Act  of  1858,  was  found  not  entitled  to  recover  his  charges  for 
advice  and  medicine  in  a  case  not  requiring  surgical  treatment. 
{Leman  v.  FUtdver,  42  L.  J.  Eeports,  Q.  B.  214).  Thereafter  he 
qualified,  and  had  himself  registered  as  a  medical  practitioner,  and 
thereupon  he  raised  an  action  for  medical  services  rendered  prior 
to  his  becoming  qualified.  Of  course  the  Court  held  that  it  was 
impossible  to  cure  the  want  of  qualification  at  the  time ;  the  people 
whom  he  had  attended  had  not  had  the  benefit  of  the  services  of  a 
qualified  medical  practitioner.  The  first  of  these  cases  is  similar  to 
the  case  in  the  Sheriff  Court  at  Airdrie,  noted  ante,  vol.  xviii.  618, 
with  this  difference,  that  in  Leman's  case  it  was  the  medical 
qualification  which  was  wanting,  and  the  Old  Apothecaries'  Act 
(55  Geo.  III.  c.  19,  ss.  19  and  21)  of  itself  would  have  been 
sufficient,  independently  of  the  Medical  Act  of  1858,  to  bar  his 
claim.  But,  as  the  Judges  in  the  case  under  notice  state  that  a  new 
requirement,  viz.,  registration,  has  been  added  by  the  Act  of 
1858,  non-compUance  with  which  deprives  a  practitioner  of  the 
right  to  sue  for  his  charges,  and  as  they'held  that  the  plaintiff  was 
not  entitled  to  sue  for  medical  charges  although  registered  as  a 
surgeon,  it  is  clear  that  a  practitioner  can  recover  charges  only  for 
services  rendered  in  the  capacity  in  which  he  is  registered 
Although  the  want  of  qualification  at  the  time  the  services  are 
rendered  is  an  incurable  defect,  yet,  said  Mr.  Justice  Blackburn,  it 
might  be  that  registration  at  any  time  before  the  trial  would  be 
considered  a  sufiScient  compliance  with  the  requirement  of  the 
Act 

CollaioraUur. — ^The  leading  case  of  Wilson  v.  Merry  and  Cuning- 
hame  in  the  House  of  Lords  (6  MT.  H.  L.  84)  established  the  prin- 
ciple that  a  foreman  or  manager  of  a  mine  is,  as  regards  the  liability 
of  the  owners,  a  fellow-servant  of  the  workmen  employed  there. 
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Lord  Chelmsford,  it  will  be  remembered,  added  that  the  Mines 
Begulation  Act  (23  &  24  Vict  cap.  51),  which,  irUer  alia,  required 
the  owner,  under  a  penalty,  to  provide  proper  ventilation  in  the 
mine,  did  not  affect  the  question  of  civil  liability,  and  gave  a 
workman  no  right  of  action  against  the  owner  which  he  would 
not  otherwise  have  had  but  for  the  statuta     A  question  as  to  the 
effect  of  the  new  Mines  Segulation  Act  (35  &  38  Vict.  cap.  76) 
came  before  the  Court  of  Queen's  Bench  in  the  case  of  H<yioell  v. 
Landore  Siemens  Steel  Company  (44  Law  Journal  Seports,  Q.  B. 
25).    This  Act  requires  the  owner  of  the  mine  to  appoint  a 
manager,  holdiug  a  certificate  imder  the  Act ;  and  certain  duties 
are  imposed  and  certain  powers  are  conferred  on  him  by  the  rules 
contained  in  the  Act.     It  was  argued  that  this  requirement  altered 
the  position  of  the  manager,  and  gave  him  such  a  peculiar  char- 
acter, that  he  could  no  longer  be  regarded  as   a  feUow-servant 
of  the  workmen ;  and  that,  consequently,  the  owner  was  liable  for 
injury  caused  to  a  workman  by  the  negligence  of  the  manager. 
But  the  Court  held  that  the  Act  did  not  alter  the  manager's  position 
in  regard  to  the  matter  in  dispute.      If  the  manager  had  been 
appointed  by  tlie  owners  independently  of  the  Act,  and  invested  by 
them  with  the  powers  which  it  conferred,  the  manager  would  have 
been  still  a  fellow-workman  with  the  other  servants  in  the  mine, 
and  the  fact  that  the  owner  was  compelled  by  the  Act  to  make  the 
appointment  could  make  no  differenca 

Patents. — The  period  for  which  a  patent  may  be  granted  is  four- 
teen years.     Formerly  a  prolongation  of  the  term  could  be  made 
only  by  Act  of  Parliament.    Now  by  statute  an  application  may  be 
made  (before  the  expiration  of  the  original  term)  to  the  Pri\7 
Council,  who,  on  hearing  all  parties  interested,  may  report  in  favour 
of  an  extension  of  the  patent  for  a  term  not  exceeding  seven  years 
(5  &  6  WiU.  IV.  cap.  83,  sec.  4;  2  &  3  Vict.,  cap.  67;  15  &  16  Vict 
cap.  83,  sec.  40).    An  application  of  this  kind  came  before  the  Privy 
Council  in  the  case  of  Crichtony  February  16,  1875.   The  petitioners 
were  patentees  of  an  invention  used  in  the  cotton  manufacture. 
It  was  patented  during  the  American  civil  war,  when  the  supply  of 
American  cotton  ceased,  and  manufacturers  were  obliged  to  have 
recourse  to  Surat  cotton,  an  inferior  description  of  article,  and  much 
more  difficult  to  work.    The  invention  proved  a  useful  and  meri- 
torious one,  and  had  the  effect  of  greatly  adding  to  the  value  of 
Surat  cotton.      The  application  was*  founded  on  the  meritorious 
character  of  the  invention,  and  on  the  fact  that  the  patentees  had 
from  circumstances  been  prevented  from  reaping  the  natural  fruits 
of  their  skill  and  ingenuity.    But  it  was  found  that  the  patentees 
had  netted  a  sum  of  no  less  than  £39,000,  and  their  Lordships  of 
the  Privy  Council  held  that  they  had  very  little  reason  to  complain. 
The  prolongation  of  the  term  of  the  patent  was  not  a  matter  of 
right,  and  there  was  no  case  where  the  term  bad  been  prolonged 
where  the  profits  arising  firom  the  patent  had  been  so  large. 
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Several  cases  of   interest  have  during  the    last    month  been 
decided  in  the  Court  of  Exchequer  Chamber. 

Innkeeper^s  Ziefi. — ^Mr.  M'Laren,  in  his  edition  of  Bell's  Commen- 
taries, ii  99,  says  that  in  England  the  lien  of  innkeepers  attaches 
to  the  goods  of  another  person  brought  to  the  inn  witlioi^t  notice, 
"but  not  to  such  goods  brought  for  temporary  use,  as  a  piano 
hired  by   the  guest,"  and  the  authority  given  is  Broadwood   v» 
Granara,  10  Ex.  417.    A  case  raising  the  point,  Threfall  v.  Borwick] 
was  decided  in  the  Exchequer  Chamber,  February  4,  1875.    A 
person  went  to  a  hotel,  and  took  with  him,  as  his  own,  a  hired  piano. 
It  was  received  as  part  of  his  goods.     He  resided  in  the  hotel  a 
considerable  time,  and  left  in  debt  for  his  board  and  lodging.     The 
innkeeper  claimed  to  detain  the  piajio  as  against  the  owner  in  the 
exercise  of  his  lien.     The   Court,  affirming  the  judgment  of  the 
Queen's  Bench  (L  R  7,  Q.  B.  711),  held  that  his  lien  did  extend 
to  the  hired  piano.     The  case  differed  from  that  of  Broadwood  in 
this  respect,  that  the  innkeeper  in  Broadwood! s  case  knew  that  the 
piano  did  not  belong  to  the  guest,  and  that  he  did  not  receive  it  as 
part  of  the  guest's  goods.    In  Broadwood! s  case  there  is  a  dictum  by 
Baron  Parke  to  the  effect  that  the  innkeeper's  lien  only  extends  to 
goods  which  he  is  boimd  to  receive.    But  this  notion  was  repudiated 
both  by  the   Queen's  Bench  and  the  Exchequer  Chamber.     The 
innkeeper's  obligation  to  receive  the  guest  and  his  goods  may 
be  the   origin  of  his   lien;    but   the  origin    is   one   thing  and 
Ae  extent  of  the  lien  is  another  thing.    A  carrier,  for  example 
is  bound  to   receive   and  carry  goods,  and    he  has  therefore  a 
Hen  for  the  carriage;  but  if  he  receives  and  carries  goo^s  which 
he  is  not  bound  to  carry,  he  has  his  lien  all  the  sama     By 
receiving  the  goods  the  innkeeper  makes  himself  responsible  for 
their  loss  if  they  should  be  stolen ;  and  the  measure  of  the  liability 
must  be  the  measure  of  the  lien.     If  he  chooses  he  receiyes  the 
goods ;  that  is  enough.     Further,  the  judges  stated  it  is  not  to  be 
assumed  that  in  a  case  where  a  person  contemplates  a  residence 
of  some  duration,  an  instrument  of  recreation  like  a  piano  is  an 
article  which  an  innkeeper  is  entitled  to  refuse.    Would  an  inn- 
keeper be  entitled  in  such  a  case  to  prevent  a  guest  bringing  a  fiddle 
with  him  ?    But  it  might  happen  that  the  guest  with  musical  tastes 
conld  not  play  the  fiddle,  but  could  perform  on  the  laiger  instru- 
ment ;  and  it  would  be  hard  to  deprive  him  of  his  harmless  amuse- 
ment    In  determining  what  articles  an  innkeeper  is  to  receive 
and  over  which  his  Uen  usually  extends,  we  must,  says   Cole- 
ridge, J.,  in  TurriU  v.  Crawley,  18  L.  J.  Eep.,  Q.  R  155,  give  effect 
to  the  changing  usages  of  society.    In  that  case,  in  noticing  an 
attempted  distinction  between  carriages  and  horses,  he  says,  the  fact 
that  tiie  most  of  the  decisions  are  with  respect  to  horaes  is 
"obviously  explainable  by  the  reference  to  the  mode  of  travelling  in 
former  timea    New  usages  have  sprung  up ;  and  as  carriages  are 
cwnmonly  used  in  travelling,  the  innkeeper's  duties  and  privileges 
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are  extended  to  them."  It  is  not  to  be  supposed  that  the  land- 
lord's lien  or  liability  exists  only  in  cases  of  parties  actually  travel- 
ling. The  mere  circumstance  of  rooms  in  an  inn  being  engaged  for 
a  length  of  time  at  a  set  price  would  not  j7er  se  make  the  guest  a 
lodger.     Parker  v.  FHtU,  5  Mod.  255. 

The  case  of  Broad  wood  is  clearly  overruled,  so  far  as  the  decision 
may  have  been  founded  on  the  doctrine  that  the  lien  extend^  only 
over  such  things  as  the  landlord  was  bound  to  receive ;  and  it  is 
also  overruled,  so  far  as  it  was  founded  on  the  temporary  use  of  the 
piano,  for  in  the  former  case  the  instnmient  was  possessed  for  a 
longer  period  than  it  was  in  the  latter. 

Marine  insurance — Slip — Policy. — ^In  Lishman  v.  Northern  Mart' 
time  Insurance  Company  a  point  of  great  interest  to  those  interested 
in  marine  insurance  was  decided  by  the  Court  in  error.  As  every 
one  knows,  "  a  slip  "  is  usually  given  before  the  policy  of  insurance 
is  granted.  "  But  the  slip  is  often  nothing  more  than  an  offer  or 
proposal  of  terms  preliminary  to  the  contract"  (Addison  on  Contracts, 
493, 494.)  The  slip  of  itself  forms  no  contract,  and  there  is  no  binding 
agreement  between  the  parties  until  the  policy  is  signed  (M'Kenzie 
V.  Cmdson,  8  £q.  368).  But  what  if  the  inchoate  contract  is  com- 
pleted by  a  policy  of  insurance  ?  The  person  insuring  is  bound 
to  communicate  every  material  fact  prior  to  entering  into  the 
contract.  At  what  date  does  his  obligation  in  this  respect  cease — 
at  the  time  the  slip  is  given  or  the  time  the  policy  is  granted  ?  In 
lAshvMvrCs  case,  after  the  slip  was  issued,  the  person  insuring 
became  aware  that  the  ship  had  been  lost  The  Court  of  Conmion 
Fleas  held,  and  their  judgment  has  been  affirmed  in  the  Exchequer 
Chamber,  that  the  party  insuring  was  under  no  obligation  to 
communicate.  As  Mr.  Baron  Bramwell  remarked,  if  the  slip  was 
given  out,  and  afterwards  the  policy  was  executed,  nothing  which 
could  occur  in  the  interval  between  the  slip  and  the  policy  was 
material  to  be  communicated.  This  decision  is  the  same  as  that 
given  in  Carry  v.  Paton^  43  L.  J.  Eep.,  Q.  B.  181.  The  ratio  decidendi 
in  this  last-mentioned  case  is  that,  "  according  to  the  usage  of  those 
engaged  in  marine  insurance,  the  initialing  of  the  slip  constitutes 
a  complete  and  final  contract,  binding  upon  them  in  honour  and 
good  faith,  whatever  events  might  subsequently  happen,"  and  that 
consequently  the  assured  need  not  communicate  to  the  underwriter 
facts  material  to  the  risk  insured  against,  which  came  to  his  know- 
ledge between  the  time  of  initialing  the  slip  and  that  of  signing  the 
policy.  In  Lishman' s  case,  when  it  was  before  the  Court  of 
Common  Pleas,  Mr.  Justice  Keating  stated,  that  although  a  slip 
might  be  ineffectual  as  a  contract,  if  no  policy  followed,  yet,  when 
a  policy  was  granted,  the  risk  changed  at  the  moment  of  granting 
the  slip. 

In  Lishman' s  case  a  term  was  inserted  in  the  policy  which  was 
not  indicated  in  the  slip.  The  term  was  to  the  advantage  of  the 
underwriter,  and,  said  Mr.  Baron  Bramwell,  it  would  be  a  singular 
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result  ify  when  the  underwriter  was  asked  to  give  out  the  policy,  he 
had  some  words  inserted  in  it  for  his  own  advantage,  this  gave  him 
a  right  to  ask  for  some  further  disclosures.  It  may  he  observed, 
that  a  proposed  to  make  an  alteration  of  the  terms  in  favour  of  the 
underwriter  will  not  be  received  by  the  assured  in  a  grudging  or 
illiberal  spirit  when  he  knows  the  ship  is  already  lost. 

LiabilUy  of  Corporation  and  its  Servants. — ^A  highway  board, 
constituted  under  the  Act  25  &  26  Vict.  c.  61,  ordered  the  removal 
of  an  obstruction  from  a  disputed  highway.  They  had  no  right 
under  the  Act  of  Parliament  to  determine  what  was  or  was  not  a 
highway,  or  to  use  force  in  removing  the  obstruction.  A  clause  in 
the  Act  protected  the  members  of  the  board  from  liability  by 
reason  of  any  "  lawful  act  done  by  them  in  execution  of  the  powers 
of  the  board."  On  action  being  raised  against  the  surveyor  who 
had  executed  the  illegal  order,  and  against  the  members  of  the 
board  individually,  Kelly,  C.B.,  directed  a  non-suit,  on  the  ground 
that  the  action  should  have  been  brought  against  the  board,  not  the 
individual  members.  The  majority  of  the  Court  of  Exchequer 
ordered  a  new  trial ;  holding  that  the  board's  action  was  tUtra  vires, 
that  a  trespass  had  been  committed  for  which  the  members  of  the 
board  were  personally  liable,  and  that  the  surveyor  was  liable  on  the 
general  principle  that  a  servant  who  does  an  unlawful  act  cannot 
justify  it  on  the  ground  that  it  was  done  by  order  of  his  master  or 
employer, — a  principle  which  applies  equally  whether  the  employer 
acts  in  a  public  or  in  a  private  capacity.  The  Court  of  Exchequer 
Chamber  have  held  that  the  surveyor  was  clearly  liable.  The 
liability  of  the  board  was  not  so  clear.  But  at  least  the  trial  should 
have  been  allowed  to  proceed,  and  accordingly  a  new  trial  was 
granted.  Mill  v.  Hawker  (43  L.  J.  Ex.  129),  in  Exchequer  Chamber, 
February  12. 

Implied  Warranty, — The  corporation  of  London  advertised  for 
offers  to  build  a  bridge  according  to  certain  plans  and  specifica- 
tions, the  work  to  be  completed  in  three  years.  The  plaintiff,  after 
having  seen  the  plans  and  specifications,  which  had  been  prepared 
by  the  corporation's  own  engineer,  accepted  the  contract.  The  work 
was  begun,  but  it  turned  out  that  it  could  not  be  completed  in  the 
manner  contemplated,  and  an  alteration  was  made,  in  consequence 
of  which  the  work  took  much  longer  time  than  three  years.  The 
contractor  was  paid  for  his  extra  work,  but  he  raised  an  action  for 
the  damage  he  had  sustained  by  the  delay  and  loss  of  time.  He 
had  been  prevented  from  accepting  other  contracts.  The  Court  of 
Exchequer  held  that  there  was  no  implied  warranty  by  the  corpora- 
tion of  London  that  the  plans  were  practicable,  or  that  the  work 
could  be  completed  within  the  time  specified.  The  contractor  had 
the  opportunity  of  seeing  the  plans,  etc.,  and  it  was  for  him  to 
ascertain  whether  the  work  could  be  done  in  the  time.  It  might 
be  that,  when  the  alteration  was  made  in  the  mode  of  executing  the 
work,  the  contractor  might  have  refused  to  go  on  with  the  contract, 
not  having  contracted  to  execute  the  work  in  that  way.    But  he 
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hfiul  not  objected ;  he  had  proceeded  with  the  "work,  and  there 
was  nothing  for  which  he  had  any  claim  to  be  indemnified. 
The  Court  of  Exchequer  Chamber  have  sustained  this  judgment. 
Blackburn,  J.,  said  the  mode  of  execution  stated  in  the  specifications 
(the  method  of  supplying  foundations)  was  no  part  of  the  work  any- 
more than  the  scaffolding,  it  was  only  a  mode  of  doing  it  Brett,  J., 
did  not  agree  with  this  view.  -  If  the  method  of  supplying  founda- 
tion was  no  part  of  the  work  any  more  than  the  scaffolding,  why 
was  it  in  the  specifications  ?  The  contractor  might  have  thrown  up 
the  job  when  he  found  it  could  not  be  executed  in  the  way  originally 
contemplated.  There  could  be  no  implied  warranty  of  the  practic- 
ability of  the  plans  or  implied  imdertaking  to  indemnify  if  they 
turned  out  not  practicable ;  for  an  undertaking  can  only  be  implied 
when  it  is  to  be  presumed  that  it  is  in  the  minds  of  both  parties. 
The  contractor  had  no  right  to  assume  the  practicability  of  the  plans. 
He  ought  to  have  inquired  for  himself,  and  not  having  done  so,  be 
must  take  the  consequence.  A  writer  in  an  American  law  journal, 
commenting  on  the  decision  of  the  Court  of  Exchequer,  expresses 
his  surprise  at  the  result,  and  he  cites  a  host  of  authorities  to  show 
that  a  contractor  was  entitled  to  charge  for  extra  work.  But,  as 
we  have  shown,  the  claim  was  not  for  extra  work,  but  for  compensa- 
tion for  the  loss  caused  by  the  delay.  Thorn  v.  Mayor,  etc.,  of 
London,  43  L.  J.  Ex.  114,  in  Exchequer  Chamber,  February 
10, 1875. 


%\lt  MssxiWi. 


Faculty  of  Procurators,  Dundee. — The  annual  meeting  of  this 
body  was  held  on  Thursday,  4th  February,  when  the  following 
office-bearers  were  elected : — Preses,  Mr.  John  Boyd  Baxter,  LL.D. ; 
Vice-Preses,  Mr.  David  Eollo ;  Secretary,  Mr.  John  A  Swanston ; 
Treasurer,  Mr.  George  Heron.  The  Faculty  also  resolved  to  adopt 
the  new  table  of  fees  lately  adopted  by  the  Writers  to  the  Signet, 

The  Preservaiion  of  the  Appellate  Jurisdiction  of  the  House  of 
Lords. — ^The  following  is  a  list  of  the  members  of  the  Committee 
for  Preserving  the  Jurisdiction  of  the  House  of  Lords  as  a  Court  of 
Final  Appeal  for  the  United  Kingdom : — Sir  John  Dugdale  Astley, 
Bart,  M.P. ;  Sir  William  Bagge,  Bart,  M.P. ;  Edward  Bates,  Esq., 
M.P. ;  the  Eight  Hon.  the  Earl  of  Bective.  M.P. ;  J.  P.  Benjamin, 
Esq.,  Q.C. ;  Sir  George  Bowyer,  Bart.  D.C.L.,  M.P. ;  Isaac  Butt. 
Esq.,  Q.C.,  M.P. ;  William  Eomaine  Callender,  Esq.,  M.P. ;  Fred- 
erick Calvert,  Esq.,  Q.C. ;  Montj^  Chambers,  Esq.,  Q.C. ;  William 
Thomas  Charley,  Esq.,  D.C.L.,  M.P. ;  Arthur  Cohen,  Esq.,  Q.C. ; 
William  Edward  Dowdeswell,  Esq.,  M.P. ;  Colonel  Richaixl  Dyott, 
M.P. ;  the  Eight  Hon.  Lord  Gormanstown ;  the  Eight  Hon.  the 
Marquis  of  Hamilton,  M.P. ;  William  Housman  Higgin,  Esq.,  Q.C. ; 
Joseph  Napier  Higgins,  Esq.,  Q.C;  William  Nicolson  Hodgson, 
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Esq.,  M.P. ;  the  Bight  Hon.  Lord  Houghton ;  Sir  George  Jenkinson, 
Bart.,  M.P. ;  Sir  John  Kennaway,  Bart.,  M.P. ;  Thomas  Knowles, 
Esq.,  M.P, ;  Henry  Charles  Lopes,  Esq.,  Q.C.,  M.P. ;  J.  Eraser  Mac- 
queen,  Esq.,  Q.C. ;  Henry  Matthews,  Esq.,  Q.C.  ;  Edward  Leigh 
Pemberton,  Esq.,  M.P. ;  the  Right  Hon.  Lord  Penzance ;  the  Eight 
Hon.  Earl  Powis;  Mr.  Serjeant  B.  Coulson  Robinson;  Thomas 
Salt,  Esq.,  M.P;  Mr.  Serjeant  Frederick  Lowten  Spinks,  M.P. ; 
John  Piers  Chamberlin  Starkie,  Esq.,  M.P. ;  the  Rif^ht  Hon.  Sir 
John  Stuart ;  Phillip  Twells,  Esq.,  M.P. ;  Samuel  Banks  Waddy, 
Esq.,  Q.C.,  M.P.;  Robert  Griffith  Williams,  Esq.,  Q.C;  Watkin 
Williams,  Esq.,  Q.C.,  M.P. ;  the  Right  Hon.  James  Stuart  Wortley, 
Q.C. ;  Sir  Edmund  Beckett,  Bart.,  Q.C. ;  Jolm  Chas.  Day,  Esq., 
Q.C. ;  Chas.  Springel  Greaves,  Esq.,  Q.C. ;  Alex.  Stavely  Hill,  Esq., 
Q.C.,  M.P. ;  Morgan  Howard,  Esq.,  Q.C. ;  John  Robert  Kenyon, 
Esq.,  Q.C. ;  Morgan  Lloyd,  Esq.,  Q.C.,  M.P. ;  John  Patrick  Murphy, 
Esq.,  Q.C. ;  the  Hon.  Alfred  H.  Thesiger,  Q.C. ;  Alfred  Wills,  Esq., 
Q.C. ;  Henry  Thomas  Cole,  Esq.,  Q.C,  M.P.;  Hardinge  Gifiard, 
Esq.,  Q.C. ;  —  Kingdon,  Esq.,  Q.C. ;  Sir  Thomas  Gladstone,  Bart,  of 
Fasque;  John  Shapter,  Esq.,  Q.C.;  with  power  to  add  to  their 
number.  Copies  of  a  memorial  prepared  by  the  Committee,  and 
addressed  to  the  Lord  Chancellor,  lie  for  signature  at  Sir  George 
Bowyer^s  chambers,  13  King's  Bench-walk,  Temple ;  and  at  16  St, 
James's-place,  S.W. 

A  French  Daniel  come  to  judgment — Bill  payable  on  St  For- 
tuTuUus'  Day, — We  take  from  the  Jownuil  des  Debais  of  22nd 
January  last  the  following  case,  which  was  recently  determined  in 
a  French  Justice  of  Peace  Court.  Dubois  sues  Genin  for  150 
francs,  contained  in  a  bill  payable  on  St.  Fortunatus'  Day.  Defence: 
— ^Defender  is  willing  to  pay  when  the  day  of  payment  arrives. 
It  is  for  plaintiff  to  show  that  his  bill  is  at  maturity.  The  Judge 
pronounced  the  following  decree: — In  respect  the  defender 
acknowledges  his  signature  to  the  bill  as  genuine ;  that  to  avoid 
fulfilment  of  his  obligation  the  defender  objects  that  the  bill  has 
not  attained  maturity,  St.  Fortunatus'  Day  not  being  come  and 
gone;  in  respect  we  have  ourself  vainly  sought  the  name  of  St. 
Fortunatus  in  every  calendar ;  considering,  on  the  other  hand,  that 
it  is  not  for  us  to  determine  whether  the  said  Fortunatus  be  a  saint 
or  not,  and  that  the  quality  of  saint  must  be  taken  as  belonging  to 
him,  since  he  is  so  designated  in  the  bill  in  question ;  considering 
further  that  the  first  day  of  November  is  the  feast-day  of  all  the 
saints,  and  chiefiy  of  those  for  whom  no  place  has  been  provided 
in  the  calendar,  and  consequently  must  be  taken  as  the  feast-day 
of  the  said  Fortunatus,  described  as  a  saint  in  the  bill :  Decerns 
against  the  defender  to  pay  the  sum  of  150  francs,  together  with 
l^al  interest,  on  1st  November  next,  with  costs. 

In  an  old  anonymous  case,  believed  to  have  been  tried  before  Lord 
Macclesfield,  which  is  referred  to  by  Lord  Hardwicke  in  Simpson  v. 
Vaughan  (2  Atkins,  32),.  the  question  was  as  to  the  validity  of  a 
pronussoiy  note,  in  which  the  granter,  after  acknowledging  receipt 
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of  the  money,  added  the  words,  "  which  I  promise  never  to  repay." 
The  Court  held  it  a  good  promissory  note,  on  the  ground  that  the 
words  must  have  been  inserted  either  ^^er  incuriam,  or  fraudulently. 
This  might  hold  in  England,  where  a  document  may  be  good,  as  a 
bill  or  note,  although  it  does  not  express  any  term  of  payment, 
— the  note  in  that  case  being  held  payable  on  demand.  Whitlocke 
V.  UnderTvood,  3  D.  and  R  356  ;  JEllis  v.  Mason,  7  Bowling,  598. 
With  us  the  document  would  be  simply  an  acknowledgment  of 
debt    Braid  v.  Linton,  20  D.  731. 

Law  and  Spiritiuilism, — A  recent  decision  in  Maine — liobinson 
Y.  Adams,  reported  in  Bedfield's  American  Cases  on « Wills,  p.  367 
— ^has  brought  into  view  the  relations  of  law  and  spiritualism.  The 
question  considered  in  that  case  was,  whether  a  will  executed  under 
the  influence  of  spiritualistic  conmiunications  is  void  on  account  of 
"undue  influence."  This  also  involved  the  further  and  deeper 
question,  whether  one  so  influenced  was  of  sound  mind  in  contem- 
plation of  law.  The  grounds  chiefly  relied  upon  to  show  unsound- 
ness of  mind  or  undue  influence,  were  the  belief  of  the  testatrix  in 
communications  with  the  spirit  of  her  deceased  husband,  and  her 
suspicions  and  belief  thereby  aroused,  that  her  son-in-law,  the  con- 
testant, was  exposed  to  the  control  of  evil  spirits.  The  judge  did 
not  rule  that  a  belief  in  spiritual  communications  was,  itself,  an 
insane  delusion,  but  he  ruled  that  it  was  for  the  jury  to  consider 
how  far  such  a  belief  showed  delusion,  and  whether  that  belief  was 
itself  an  insane  delusion.  This  ruling  was  sustained  by  the 
Supreme  Judicial  Court  on  appeal  The  court  was  of  the  opinion 
that  the  question  could  not  be  dealt  with  theologically,  morally  or 
scientifically,  but  that  it  must  be  considered  legally,  as  bearing  on 
the  single  point  of  insanity  or  insane  delusion.  "  What  our  indi- 
vidual and  collective  opinions  as  to  facts,  truth,  possibilities  or 
evidence,  or  claims  of  this  so-called  spiritualism  may  be,  has 
nothing  to  do  with  the  questions  before  us.  It  is  only  as  to  the  proved 
effect  of  this  belief  on  another  person's  mind  that  is  before  us." 
The  court  also  say  that  "  there  is  no  doubt  that  the  law  allows 
any  person  to  seek  advice,  suggestions,  and  opinions  from  others 
where  no  firaud  or  deception  is  practised.  The  law  does  not  limit 
the  range.  If  a  pious  man,  of  sound  mind,  should  seek  advice  by 
prayer,  and  should  believe  that  he  had  a  direct  answer,  and  should 
regard  it  not  as  dictation,  but  advice  entitled  to  consideration,  would 
any  one  say  that  his  will  would  be  set  aside  as  made  under  undue 
influence  ?  ...  In  this  case,  the  ^idow,  it  is  assumed,  thought  she 
had  received  lettei's,  not  from  an  absent  husband,  but  from  one  who 
had  gone  beyond  this  world  to  another,  and  in  them  some  sugges- 
tions as  to  the  disposition  of  her  property.  She  did  not  yield 
implicitly  and  blindly  to  these  suggestions,  but  regarded  them  as  she 
would  have  regarded  such  letters  if  they  had  been  written  during 
life,  as  inendly  suggestions,  which  had  some  effect  on  her  mind, 
but  not  to  the  point  of  destroying  her  own  free  will  and  deliberate 
judgment" 
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Jndge  Bedfield,  in  an  elaborate  note  to  this  case,  takes  a  different 
view  of  the  matter  under  discussion,  and  lays  down  the  following 
rule :  "  All  opinions  which  are  incredible  in  themselves,  because 
contrary  to  the  general  course  of  human  experience,  and  which, 
nevertheless,  are  entertained  and  acted  upon  by  any  one  in  matters 
of  importance,  and  in  a  manner  which  the  law  will  not  countenance, 
where  there  is  no  evidence  of  their  correctness,  and  no  argument 
will  dispossess  such  persons  of  them,  must  be  regarded  as  insane 
delusions."  Eedfield  would  thus  force  upon  the  courts  the  decision 
of  the  truth  or  the  falsity  of  spiritualism,  and  render  tribunals  of 
justice,  to  that  extent,  tribunals  of  science.  In  other  words,  Red- 
field  would  have  the  courts  rule  as  a  matter  of  law  that  spiritualistic 
communications  are  not  facts,  but  delusions,  and  that  a  person 
acting  under  the  influence  of  non-existent  things,  is  unduly 
influenced,  and  is  of  unsound  mind.  As  the  discussion  now  stands, 
we  deem  it  unnecessary  to  say  that  the  Supreme  Court  of  Maine 
has  taken  a  moderate  and  judicial  view  of  the  case,  and  that  Rohhison 
V.  Adams  is  likely  to  form  a  precedent. 

In  this  connection  it  may  be  well  to  mention  a  circumstance 
of  which  we  were  lately  informed.  A  western  justice  of  the 
peace  who  believed  in  the  reality  of  spiritualism,  and  who 
was  in  the  habit  of  holding  communications  with  the  departed 
spirits  of  eminent  jurists  of  England  and  America,  was  cited  by 
counsel  on  the  trial  of  a  cause  to  a  case  in  an  old  volume  of  reports. 
The  justice  immediately  "  felt  the  influence,"  as  he  expressed  it,  and 
seizing  a  pencil  traced  a  few  Hues  on  a  sheet  of  paper.  He  then 
announced  that  he  had  received  a  communication  from  the  judges 
who  had  decided  the  case  cited,  and  that  they  had  changed  their 
mind,  and  now  overruled  their  decisioa  The  justice  then  declared 
that  the  case  cited  was  no  longer  good  law,  and  overruled  the  posi- 
tion of  the  counsel  Whether  this  be  a  real  or  hypothetical  circum- 
*  stance,  it  illustrates  the  diflSculties  which  may  arise  in  dealing  with 
modem  spiritualism  in  its  relations  to  law. — Albany  Law  J(mmal, 

Law  jRqparti'ng  in  India. — ^An  Act  was  recently  passed  by  the 
Indian  Legislative  Council,  whose  object,  as  stated  in  the  title,  is 
•'  to  diminish  the  quantity  and  improve  the  quality  of  law  reports." 
For  some  years  past  the  law  reports  of  Madras  and  Bombay  have 
been  published  under  the  direction  of  the  High  Courts  of  these 
Presidencies,  while  in  Bengal  there  has  prevailed  a  system  some- 
what analogous  to  that  existing  in  England  of  a  Council  of  Law 
Beporting.  The  new  Act  aims  at  the  establishment  of  one  authori- 
tative set  of  reports  for  the  whole  of  India.  The- reporters  will  be 
placed  under  the  orders  of,  and  be  paid  by,  the  Government,  which 
will  undertake  the  publication  of  the  reports.  A  chief  reporter 
will  be  appointed,  and  aU  decisions  published  under  his  sanction 
will  be  binding  upon  all  Courts  throughout  the  country.  It  is 
stated  that  the  judges  of  the  Bombay  High  Court  strongly  protested 
agsinst  the  introduction  of  the  new  system,  and  that  the  general 
fediog  ia  decidedly  unfavourable  to  the  measure. 
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Nuisance.— This  action  waa  brought  to  restrain  defts.  from  filling  up  a 
portion  of  a  canal  in  the  citj  of  Buffalo.  The  common  council  of  said  city 
naving  power  to  abate  nuisances  in  any  manner  they  mi^ht  deem  expedient, 
passed  a  resolution  that  a  slip  or  canal,  which  was  a  public  highway,  was  un- 
wholesome on  account  of  the  stagnant  water  and  tilth  therein,  and  to  abate,  the 
alleged  nuisance  determined  to  fill  it  up,  and  proceeded  to  do  so.  It  appeared 
that  the  nuisance  was  caused  by  the  failure  of  the  corporation  to  exercise  the 
power  conferred  upon  it  by  its  charter,  to  preserve  the  canals  and  slips  in  the 
city  by  preventing  obstructions  and  filth  being  cast  therein,  and  t6  remove  ob- 
structions therefrom  ;  that  it  was  not  necessary  in  order  to  abate  the  nuisance 
to  fill  up  the  canal,  but  that  the  obstructions  could  have  been  removed  at  a 
small  expense,  and  that  pit's  property  was  seriously  injured  by  the  filling  up  of 
the  canal : — Held,  that  the  filling  up  of  the  canal  was  not  a  proper  exercise  of 
the  power  to  abate  nuisances,  and  pit.  was  entitled  to  enjoin  deft,  from  doing 
so  ;  that  the  power  is  not  unrestricted,  such  means  only  are  intended  as  are 
necessary  for  the  public  good.  The  abatement  must  be  limited  by  its  necessity, 
and  no  wanton  or  unnecessary  injury  to  the  property  or  rights  of  individuals 
must  be  committed. — Babcock  v.  City  of  Buffalo  et  al,,  New  York  Court  of 
Appeal,  Albany  Law  Journal,  November  21,  1874. 

Pactum  illicitum. — An  agreement  to  withdraw  from  a  prosecution  for  felony, 
provided  the  person  accused  will  promise  to  bring  no  action  for  trespass  and 
false  imprisonment  or  malicious  prosecution,  is  void,  and  cannot  be  enforced  ; 
and  if  tne  person  accused  subsequentlv  sues  the  prosecutor,  the  action  will  not 
be  stayed  upon  the  ground  that  it  is  brought  a^inst  good  faith. — Rawlings  v. 
The  Coal  Ctmsamer^  Association  {Lim.),  43  L.  J.  Rep.  (Ch.),  111. 

Bond. — lAouidation — Novation — Partnership— Principal  and  surety — Multi- 
fariousness.—-Two  partners  bound  themselves  jointly  and  severally  to  secure 
partner^p  debts.  A  new  partner  was  taken  in,  and  one  retired.  The  estate 
of  the  new  firm  was  liquidated  bv  arrangement  under  the  Bankruptcy  Act  1869, 
ss.  125, 126  ;  the  obligees  provea  and  joined  with  the  creditors  of  the  new  firm 
in  resolutions  accepting  a  composition,  payable  by  instalments,  the  deed  re- 
serving in  terms  the  rights  of  creditors  against  sureties,  though  the  resolutions 
did  not : — Held,  that  the  obligees  thereby  released  the  retiring  partner. — TVUwn 
V.  Uoydy  42  L.  J.  Ch.  559. 

Damages. — Principle  of  assessing  under  Lord  CampbeWs  Act — Compsfisatum 
for  loss  of  annuity — Evidmce  on  mutters  of  opinion — Skilled  witness, — In  actions 
under  Lord.  Cam^beirs  Act,  9  &  10  Vict.  c.  93,  to  recover  damages  for  the 
benefit  of  a  relative  to  whom  the  deceased  had  covenanted  to  pay  an  annuity 
during  their  joint  lives,  it  is  unobjectionable  to  direct  the  jury  that  they  may 
estimate  tlje  aamagea  to  the  annuitant  by  calculating  what  sum  would  buy  him 
an  equally  good  annuity.  That  sum  must  depend,  in  addition  Uy  other  con- 
tingencies, on  the  probable  duration  of  the  bves,  and  to  ascertain  that  it  is 
material  to  know  the  average  duration  of  the  lives  of  persons  of  the  same  age  as 
the  lives  in  question.  Such  average  and  probable  duration  cannot  be  better 
shown  than  by  proving  the  practice  of  life  assurance  companies,  who  learn  it  by 
experience ;  evidence  may  therefore  be  given  of  such  practice,  and  tables — 
which  purport  to  shew  tne  average  duration  of  the  lives  of  persons  of  all  ages 
and  the  value  t)f  annuities  on  Government  or  other  very  good  security  for  such 
lives,  and  to  which  those  companies  refer  for  information— may  be  consulted  to 
show  what  is  the  average  and  probable  duration  of  the  lives  in  question, 
and  what  is  the  present  value  of  the  annuity,  provided  the  attention  of 
the  jury  be  called  to  the  difference  in  value  between  an  annuity  on  Govern- 
ment security,  and  one  secured  by  a  personal  covenant — So  held  per  Black- 
bum,  J.,  Keating,  J.,  Grove,  J.,  Archibald,  J.  {dissentients  Brett,  J),— -Per 
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Brett,  J. :  In  sucli  cases  the  only  legal  diiection  to  the  jnrj  is  that  they 
lunst  not  attempt  to  give  damages  to  the  fall  amount  of  a  perfect  compensation 
for  the  pecuniary  injury,  but  must  take  a  reasonable  view  of  the  case,  and  give 
what  they  consider,  under  all  the  circumstances,  a  fair  compensation.  A 
direction,  therefore,  which  leaves  it  open  to  the  jury  to  give  the  present  value 
of  an  annuity  equal  in  annual  amount  to  the  income  lost,  for  a  period  supposed 
to  be  equal  to  that  which  would  have  continued  if  there  had  been  no  accident, 
is  a  misdirection,  and  any  evidence  (such  as  that  instanced  above)  given  solely 
to  enable  a  jury  to  calculate  such  present  value  is  inadmissible,  because 
necessarily  misleading  and  legally  irrelevant  A  person  who  though  not  an 
actuary  is  acquainted  with  the  business  of  life  insurance  is  competent  to  give 
evidence  as  to  the  average  and  probable  duration  of  lives  and  the  present  value 
of  annuities  as  given  by  the  tables  and  accepted  by  life  insurance  companies. — 
So  held  per  Bliu:kbum,  J.,  Keating,  J.,  Qrove,  J.,  and  Archibald,  J.  (dubitante 
Brett,  J.).  The  jury  may  properly  be  directed  to  consider  the  lives  in  question 
as  average  lives,  imless  there  is  evidence  to  the  contrary  ;  and  if  there  is  such 
evidence,  it  is  for  the  party  excepting  to  the  direction  to  place  the  evidence  on 
the  bill  of  exceptions. — So  held  per  Blackburn,  J.,  Keating,  J.,  Grove,  J., 
Archibald,  J.  (dissentiente  Honyman,  J.). — Rowley  v.  London  arid  N.  W.  By,  Co, 
(Ex.  Ch.),  42  L.  J.  Ex.  153. 

Company. — Directors — Interest  cf  director  in  contract  entered  into  by  his  com- 
oany — Interest  on  money  received  by  trustees  improperly  but  without  mala  fides,— 
The  rule  that  neither  a  director  or  other  person  holding  a  fiduciary  position 
with  regard  to  a  company,  nor  any  firm  of  which  he  is  a  member,  may  derive 
profit  from  any  contract  with  the  company,  or  from  the  employment  of  the 
company's  funds  in  any  matter  in  which  he  or  his  firm  has  an  interest,  can 
only  be  set  aside  by  express  stipulation  between  the  parties  and  on  a  clear 
explanation  of  the  full  extent  and  nature  of  such  interest.  By  one  of  the 
articles  of  association  of  the  I.  company,  it  was  provided  that  the  office  of  a 
director  should  be  vacated  if  he  should  contract  or  participate  in  the  profits  of 
any  contract  with  the  company,  or  in  the  profits  of  any  work  done  for  the  com- 
pany without  declaring  his  interest,  and  no  director  so  interested  should  vote  at 
any  meeting  or  on  any  committee  of  the  directors  on  any  question  relating  to 
such  contract  or  work.  C,  who  was  a  member  of  a  firm  of  stockbrokers,  and 
also  a  director  of  the  I.  Company,  proposed  to  sell  to  his  company  a  contract  for 
placing  railway  debentures  at  a  price  considerably  higher  than  the  price  at 
which  his  firm  had  agreed  to  place  them  for  the  railway  company.  At  the 
meeting  of  the  directors,  at  which  his  proposal  was  taken  into  consideration,  he 
stated  that  he  had  an  interest  in  the  sale  of  the  debentures  and  retired  from  tlie 
board-room.  But  he  did  not  state  distinctly  either  the  nature  or  the  amount  of 
his  interest.  The  proposal  was  accepted,  and  C.'s  firm  cleared  a  iarse  profit  out 
of  the  transaction  : — Held,  that  he  and  his  firm  must  refund  to  the  companv 
the  whole  of  the  profit  derived  b^  him  or  them  from  the  transaction,  with 
interest  at  four  per  cent — Imperial  Mercantile  Credit  Association  v.  Coleman, 
(H.  L.),  42  L.  J.  Ch.  644. 

Stock  Exchange. — Close  by  broker  of  insolvent  principaVs  tucount — Custom  of 
Stock  Exchange. — A  speculator  on  the  Stock  Exchange  naving  failed  to  pay  the 
balance  of  his  broker's  account  against  him  when  requested,  and  having  died, 
and  a  bank,  of  which  he  was  senior  partner,  having  in  consequence  stopped 
payment,  the  brokers  sold  out  stock  which  he  had  directed  to  be  carried  over, 
at  a  loss,  but  the  stock  had  fallen  still  lower  before  the  next  account  day.  On 
a  claim  by  them  for  the  balance  of  their  next  account,  which  was  resisted  on 
the  ground  that  they  had  broken  their  contract,  and  could  not  speculate  as  to 
what  would  have  happened  had  they  kept  it, — Held,  that  their  conduct  at  the 
most  gave  rise  to  a  right  of  set-oif  for  any  damage  resulting  from  it,  and  that 
none  l>eing  shown,  their  claim  was  good.  Evidence  was  given  of  a  custom  of 
the  Stock  Exchange,  that  w^here  a  principal  who  had  bought  for  the  account 
became  bankrupt  or  died,  leaving  no  person  ready  to  take  up  hid  account,  his 
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broker  might  cover  himself  by  selling  out  the  shares  or  stock : — Hddy  by 
Hellish,  L.J.y  that  the  custom  was  reasonable,  and  that  the  claim  was  sustain- 
able on  that  ground  also. — Lacey  v.  HUl,  and  Laney  v.  HilL — Scrimgeour's 
Claim,  42  L.  J.  Ch.  667. 

Contract. — Agreement  to  perform  at  particular  theatre — Implied  negative 
clause. — Where  an  actor  enters  into  a  contract  to  perform  at  a  particular  theatre 
during  a  particular  period,  a  negative  stipulation  to  the  effect  that  he  will  not 

Serform  elsewhere  during  that  period,  though  not  expressed,  will  be  implied. — 
fontague  v.  Fhckton,  42  L.  J.  Ch.  677. 

Chabteb-pabtt. — Freight — BiU  of  Lading — ^Quantity  and  qualiiy  vn- 
JenownJ* — A  charter-party,  under  which  a  ship  was  chartered  for  a  grain  cargo 
from  the  Danube  to  this  country  for  a  certain  freight  "  per  imperial  quarter 
delivered/'  contained  a  provision  that  in  the  event  of  the  cargo,  or  any  nait 
thereof,  being  delivered  in  a  damaged  or  heated  condition,  the  freight  shoula  be 
payable  on  the  invoice  quantity  taken  on  board  as  per  bill  of  lading,  or  half- 
freight  upon  the  damaged  or  heated  portion,  at  the  captain's  option.  The  bill 
of  lading  stated  that  1021  kilos,  were  shipped  on  board,  but  tho  master  add^, 
before  signing  it,  "  quantity  and  quality  unjcnown."  The  cajgo  having  become 
heated  on  the  voyage,  the  master  claimed  to  exercise  this  option,  and  to  be  paid 
freight  upon  the  invoice  quantity  as  per  bill  of  lading : — Held,  that  the 
addition  of  the  words  **  quantity  and  quality  unknown  "  did  not  take  away  the 
master's  right  to  be  paid  freignt  on  the  invoiced  quantity  in  the  bill  of  lading, 
the  object  and  effect  of  that  memorandum  being  merely  to  protect  the  captain 
against  any  mistake  that  might  occur  in  the  invoice  quantity  in  the  bill  of  lad- 
ing, in  case  of  alleged  short  delivery  or  deterioration  not  by  his  fault. — TuUy 
V.  Ferry,  42  L.  J.,  C.  P.  240. 

Solicitor  and  Client. — Solicitor  fartnerahip — Advance  by  client  to  one 
partner — Lictbiliiy  of  other  partner  for  misapplication  of  money  Scope  of  partner- 
ship business, — In  order  to  render  one  partner  in  a  firm  of  solicitors  liable 
for  the  misapplication  of  money  entrusted  by  a  client  of  the  firm  to  the  other 
partner,  it  must  be  shown  that  the  money  was  received  by  that  other  partner 
m  the  ordinaiy  course  of  business  for  the  purpose  of  being  invested  on  a  specific 
security.  A  mere  general  statement  to  the  client  by  the  partner  who  receives 
the  money  that  the  money  is  to  be  lent  on  security  to  another  client  is  not 
sufficient  to  bind  the  other  partner,  the  receipt  of  money  for  the  purpose  of 
laying  it  .out  generally  not  yeing  part  of  a  solicitor's  business,  or  within  the 
scope  of  a  solicitor  partnership. — Plumer  v.  Gregory,  43  L.  J.  Rep.,  Ch.  803. 

Patent. — Infringement — Combination  of  machinery  for  particular  object  in  a 
particular  loay — Adaptation  of  sanu  combination  for  similar  object  in  a  different 
vxiy, — A  patent  for  a  mechanical  arrangement,  whereby  a  particular  operation 
may  be  performed  for  a  particular  purpose,  the  parts  oi  the  apparatus  so 
arranged  not  being  new  in  themselves,  but  thus  first  combined  for  that  par- 
ticular purpose,  is  not  infringed  by  the  adoption  of  the  same  arrangement  or 
combination  of  parts  for  a  simuar  purpose,  if  tne  mode  of  operation  is  sufficiently 
distinct,  and  different  in  piinciple  from  that  which  was  described  or  claimed  in 
the  patent,  and  the  object  achieved  is  also  sufficiently  distinct  or  novel,  and  does 
not  torm  an  essential  part  of  the  patent. — Saxby  v.  Clunts  (H.  L.),  43  L.  J.  Rep. 
(Ex.)  228. 

Sale  of  Gk)ODB. — Payment  offrioe — Condition  precedenJt — Insol/oency, — Where 
there  is  a  contract  for  the  sale  ol  goods  to  be  delivered  by  instalments,  the  price 
of  each  instalment  being  i)ayable  on  delivery,  and  the  buyer  does  not  pay  for 
one  instalment  under  such  circumstances  as  to  give  the  seller  reasonable  ground 
for  believing  that  he  will  be  unable  to  pay  for  the  instalments  to  be  delivered 
in  future,  and  that  he  does  not  intend  to  ^o  on  with  the  contract,  the  seller  is 
justified  in  repudiating  the  contract  Withers  v.  Reynolds,  2  B.  &  Ad.  882, 
followed. — Bloomer  v.  Bernstein,  9  L.  R.,  C.  P.  668. 
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Marine  Insurance. — Policy  on  goods — Implied  warranty  by  a^ured  of  ua- 
^Borthineu — Lou  by  perils  of  Ae  sea,  by  ship  sinking  in  harbour  from  unknown 
caus€ — Insurable  interest, — The  action  was  brought  to  recover  upon  a  policy 
of  hisarance  signed  by  the  deft,  for  indemnity  in  respect  of  a  cargo  of  rice. 
On  the  2nd  of  February  1871,  the  pit.  entered  into  a  contract  to  buy  of  B. 
''the  caigo  of  new  crop  Rangoon  rice  ]ier  Sunbeam  ...  at  9s.  \\\L  per 
cwt  cost  and  freight."  The  &ip  Sunbeam  did  not  belong  to  either  the  seUer 
or  the  pit.  She  was  chartered  by  the  seller's  agent  to  ^oceed  to  Rangoon  to 
ship  and  carry  a  cargo  of  rice  to  any  port  in  the  United  mngdom  or  Continent. 
On  the  3d  of  February  1871,  the  pit  effected  insurance  with  the  deft,  "at  and  £rom 
Rangoon  to  any  port  or  place  oi  discharge  in  the  United  Kingdom  or  Continent 
by  tne  Sunbeam  ...  on  rice.  The  said  merchandises  are  and  shall  be  valued 
at  £5,500."  The  Sunbeam  arrived  in  the  Rangoon  River  on  the  3d  of  March 
1873,  and  began  to  load  a  caigo  of  rice.  On  the  30th  of  March,  whilst  lying  at 
anchor  in  the  river,  she  sprang  a  leak  from  an  unknown  cause,  and  sank  in  the 
coarse  of  the  nisht.  At  the  tmie  of  foundering  the  Sunbeam  had  not  finished 
loading ;  both  the  ship  and  the  portion  of  the  cargo  on  board  were  totally  lost 
Before  the  30th  of  March  the  vessel  had  been  quite  free  from  leakage,  and  had 
performed  several  lon^  voyages,  behaving  extremely  well ;  she  had  also  been 
examined  whilst  lying  in  the  river  as  to  her  caulking,  which  was  found  in  good 
condition : — Held,  that  upon  the  above  facts  there  was  evidence  that  the  ^f^ 
beam  was  seaworthy  when  the  risk  under  the  policy  attached,  and  that  she  had 
been  lost  by  perils  of  the  sea ;  and  held  further,  tbiat  the  pit.  at  the  time  of  the 
loss  had  an  insurable  interest  in  the  rice  on  board  the  fA^i^.— Anderson  v. 
iforice,  44  L.  J.  Rep.,  C.  P.  10. 

Masteb  AND  Servant. — Servant  in  husbandry — Contract  not  in  writing. — 
Upon  complaint  against  a  servant  in  husbandry  under  the  Master  and  Servant 
Act  1867,  30  &  31  Vict,  c  141,  for  not  entering  into  service  according  to  his 
asreement,  the  fact  that  there  was  no  written  contract  deprives  the  magistrates 
of  jurisdiction. — Banks  v.  Orossland,  44  L.  J.  Rep.  (Mag.  Gas.)  8. 

Telbqraph. — Plaintiff  sent  by  defendants'  telegraph,  a  message  written  on  a 
bliuik  containing  printed  conditions,  exonerating  defts.  from  liability  for 
error  in  transmission,  unless  the  message  should  be ''  repeated  "  at  an  additional 
cost  The  message  ordered  the  sale  of  100  shares  of  stock,  was  not  repeated, 
and  was  transmitted  as  an  order  to  sell  1000  shares  : — Held^  (1)  that  the  con- 
dition was  unreasonable  and  void  ;  (2)  that  the  measure  of  damages  was  the 
amount  paid  by  pit.  by  reason  of  an  advance  in  price  of  the  stock  to  replace  the 
900  shares  sold  by  mistake. — Tyler  v.  Western  Union  Telegraph  Co.,  60  Illinois 
Rep.  421. 

Telegraph. — A  telegram  was  sent  over  the  lines  of  several  companies,  and 
delivered  to  the  person  to  whom  it  was  addressed,  by  the  last  company,  on  a 

Srinted  blank  containing  a  notice  that  the  company  would  not  be  liaole  for  the 
eiault  of  other  companies.  There  was  an  error  made  in  transmitting  tbe 
message,  whereby  the  receiver  suffered  damage,  to  recover  for  which  he  sued 
the  company,  who  set  up  in  defence,  (H  a  statute  limiting  actions  ex  delicto  to 
one  year ;  (2)  that  the  mistake  was  maae  by  another  company  : — Held,  that  the 
action  was  ex  contractu,  and  so  not  barred,  and  that  the  burden  of  proving  the 
second  defence  was  on  the  company. — De  La  Orange  v.  South-western  Telegraph 
Co.,  25  La.  Ann.  383,  American  Law  Review,  Oct  1874 

Trade  Mark. — Lapse  of  time — Fraudulent  intentian — Injunction. — The  Court 
will  not  refuse  to  grant  an  injunction  to  restrain  the  infringement  of  a  trade 
mark,  on  the  mere  ground  that  a  great  number  of  years  have  elapsed  since  it 
was  first  infringed  by  the  deft  But  when  many  years  have  elapsed  before  the 
pit  takes  steps  to  restrain  the  infringement,  the  Court  will  require  clearer  proof 
tban  it  wonla  otherwise  have  done  that  the  trade  mark  was  adopted  by  the 
deft  originally  with  fraudulent  intent,  and  will  require  the  pit  to  prove  that  he 
bas  been  actually  injured  by  the  infringement — 31  Law  Times  Rep.  (Ch.)  286. 

VOL.  XIX  NO.  CCXIX.— MARCH  1875.  M 
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Leoact. — Falsa  causa. — Testator  having  by  his  will  given  £4000  to  certain 
charitable  institutions,  made  a  codicil  as  follows  :  "  Prauming  and  believing 
that  the  rental  of  mj  estate  will  produce  ;£1 6,000  a  year,  I  give  those  institu- 
tions ;£4000  more/'  The  income  of  the  testator's  estate,  however,  was  at  hi» 
death  much  less  than  £16,000  a  year: — Heldy  that  the  testator's  reason  for  the  gift 
of  the  second  ;£4000  being  the  supposed  increase  of  his  property,  and  the  uct 
of  such  increase  being  incorrect,  the  gift  of  this  £4000  faued. — Qifts  founded  on 
reasons  applicable  on  the  one  hand  to  the  legatee,  and  on  the  other  to  the 
testator's  property,  distinguished. — Thomas  v.  HoweU  43  L.  J.  Rep.  (Ch.)  611. 

Marine  Insurance. — Concealment  of  material  facts — Over-valuation  of  goods — 
Speculative  risk. — Where  the  insurer,  in  effecting  a  marine  policy,  does  not 
disclose  to  the  underwriter  the  fact  that  the  goods  insured  are  largely  over- 
valued, it  is  a  question  for  the  jury  whether  the  concealment  is  material, 
having  regard  to  the  reasonable  practice  of  underwriters.  It  is  the  duty 
of  an  insurer  to  disclose  everything  which  would  affect  the  judgment  of  a 
rational  underwriter  governing  himself  by  the  principles  and  considerations  on 
which  underwriters  do  in  practice  act,  and  therefore  the  jury  are  justified  in 
finding  that  an  over-valuation  of  the  goods  insured  is  a  material  fact  which 
ought  to  have  been  and  was  not  disclosed  ;  and  upon  such  finding  the  under- 
writers are  entitled  to  the  yeidict— Joinder  v.  Pender,  43  L.  J.  Rep.  (Q.  B.) 
227. 

Marine  Insurance. — Policy — Risk  during  land  transit — Restraint  of  princef 
— Goods  in  a  besieged  town, — Pits,  insured  by  a  policy  in  the  ordinary  form  of 
a  Lloyd's  policy,  which  was  underwritten  by  the  deft.,  silks  from  Shanghai  to 
London,  via  Marseilles  or  Southampton,  "and  whilst  remaining  there  for 
transit,  with  leave  to  call  at  any  ports  or  places  in  or  out  of  the  way,  for  all 
purposes,  including  all  risks  of  craft  to  and  from  the  steamers."  The  risk 
insured  included  "  arrests,  restraints  and  detainments  of  all  king?,  princes  and 
people,"  and  there  was  a  memorandum  in  the  margin  of  the  policy  that  the 
silks  should  be  shipped  by,  inter  alia,  the  Messageries  Impenales  steamers. 
It  was  found  as  a  fact  that  the  company  of  the  Messageries  Imperiales  always 
send  goods  from  Shanghai  to  London  overland  through  France,  and  that  it  wa» 
well  known  among  underwriters  that  goods  sent  from  China  to  London  tfia 
Marseilles  were  always  sent  overland  through  France.  The  silks  insured  were 
shipped  on  one  of  th^  steamers  of  the  Messageries  Imperiales,  and  reached 
Paris  via  Marseilles  on  the  13th  of  September  1870,  but  at  that  time  there 
was  war  between  France  and  Germany,  and  the  Qerman  armies  were 
surrounding  Paris,  which  they  completely  invested  on  the  19th  of  September, 
so  that  from  that  day  up  to  the  commencement  of  pit's  action  it  was  impossible 
to  remove  the  silks  irom  Paris.  On  the  7th  of  October  pits.,  who  had 
previously  sold  the  silks,  gave  notice  of  abandonment  to  deft.  : — Heldf  that  the 
policy  was  not  limited  to  marine  risks,  but  included  those  during  the  land 
transit  through  France.  Held,  also,  that  by  reason  of  the  siege  of  Paris  there 
was  such  a  constructive  total  loss  of  the  silks  by  restraint  of  princes  within  the 
terms  of  the  policy  as  to  entitle  pits,  to  abandon  and  sue  deft,  for  a  total  loss. 
Held,  further,  that  pits,  did  not  lose  their  right  of  abandonment  by  a  previous 
sale  of  the  BUks.—Rodocanachi  v.  Elliott,  43  L.  J.  (Ex,  Ch.),  C.  P.  255. 

Principal  and  Aoent. — Agent  to  buy  receivinq  money  from  vendor. — Deft, 
having  been  authorized  by  pit.  to  purchase  on  his  behalf  a  particular  ship  as 
cheaply  as  she  could  be  got,  made  an  arrangement,  without  pit's  knowledge, 
with  the  vendor's  broker,  who  had  a  right  to  retain  the  excess  of  the  purchase 
money  over  £8500,  by  which  deft,  purchased  the  ship  for  £9250,  and  retained 
for  his  own  use  £225,  part  of  the  excess : — Held^  that  pit  was  entitled  to 
the  amount  so  retained  oy  deft.,  inasmuch  as  it  was  a  profit  acquired  by  an 
agent  in  connection  with  his  agency,  without  the  sanction  of  his  principal, 
and  that  it  could  be  recovered  in  an  action  for  money  had  and  reeeivecL — Mori 
son  V.  Thompson,  43  L.  J.  Rep.  (Q.  B.)  215. 


ENGLISH,  AMERICAN,  AND   COLONIAL  CASES.  155 

Power  of  Appoistuejut. — GenereU  absolute  bequest  to  object  of  the  power, — 
Twtator,  having  a  power  to  appoint  the  income  of  a  fund  to  his  wife  for  life, 
and  no  other  power  of  appointment,  by  his  will  directed  payment  of  his  debts, 
and  then,  by  a  separate  clause,  devised  all  property,  of  whatever  description 
belonging  to  him,  ''or  over  which  he  might  at'  his  decease  have  any 
power,  disposition  or  control,"  to  his  wife,  her  heirs  and  legal  representatives, 
m  fall  property  for  ever  absolutely  : — Heldy  that  the  will  operated  as  an  exer- 
cise of  the  power. — In  re  Teajf^s  Trusts,  43  L.  J.  Rep.  (Ch.)  87. 

Principal  axd  Agent. — Fraud  of  agent  of  incorporated  company. — An 
action  of  deceit  will  lie  against  an  incorporated  company  for  the  fraud  of  their 
agent  if  the  fraud  of  the  agent  is  the  fraud  of  the  company,  and  the  company  is 
benefited  therebv.  L.,  a  merchant  of  New  Brunswick,  consigned  goods  to  the 
appellants  at  LiverpooL  The  appellants  accepted  L.'s  bills,  sometimes  for 
goods  received  and  sometimes  on  the  guarantee  oT  the  respondents,  an  incorpor- 
ated banking  company.  The  appellants  telegraphed  to  L.  that  certain  of  these 
bills  would  not  be  accepted  unless  certain  guarantees  were  remitted.  The 
manager  of  the  bank  telegraphed  a  renly,  ''  Sent  last  mail,  L,"  This  was  true, 
bat  at  this  time  L.  had  become  insolvent.  The  appellants  accepted  the  bills, 
and  their  acceptances  were  placed  to  the  credit  of  the  respondents  : — Held,  that 
the  respondents  were  liable  to  make  good  the  amount  of  the  bills  so  accepted. 
— MacKay  v.  Commercial  Bank  of  New  Brunswick,  43  L.  J.  Rep.  (P.  C.)  31. 

Pbincipal  and  Agent. — The  rule  that  an  agent  must  account  to  his  princi- 
pal for  any  secret  profit  made  in  the  course  of  his  agency  does  not  apply  where 
the  principal  is  aware  that  the  agent  is  remunerated  by  some  allowance  from 
the  other  parties,  but  is  under  a  misapprehension  (but  not  misinformed)  as  ta 
its  actual  extent. — Great  Western  Insurance  Co,  of  New  York  v.  CunUffe,  43  L. 
J.  Rep.  (Ch.)  741. 

Sale. — Liability  of  seller  on  failure  of  articles  sold, — Deft,  agreed  to  sell 
to  pit.,  in  March  1872,  a  quantity  of  potatoes  upon  the  following  terms, 
which  were  cQmmitted  to  writing  : — '^  Two  hundred  tons  of  Regent  potatoes 
grown  on  land  belonging  to  Coupland  (the  seller)  in  Whaplode,  at  the  rate  of 
£3,  128.  6d.  a  ton,  to  he  delivered  in  September  or  October,  and  paid  for  as 
taken  away.''  At  the  time  of  the  contract  deft  had  twenty-five  acres  actually 
sown  with  potatoes,  and  forty-three  acres  ready  for  sowing.  The  forty-three 
acres  were  afterwards  sown,  and  the  whole  together  were  amply  sufiicient  under 
ordinary  circumstances  to  produce  200  tons.  In  August  a  great  part  of  the  crop 
was  injured  by  disease,  and  deft,  could  only  deliver  aTOut  eightv  tons  : — 
Held,  m  accordance  with  Taylor  v.  Caldwell  (32  Law  J.  Rep.,  N.  S.,  Q.  B.  164), 
that  the  contract  was  subject  to  an  implied  condition  that  deft.'s  land 
should  produce  the  stipulated  quantity  of  potatoes ;  and  the  crop  having 
failed,  without  any  suggestion  of  negligence  on  the  part  of  deft.,  he  was  not 
liable.— /^otrctt  v.  Coupland,  43  L.  J.,  Rep.  (CJ.  B^  201 

Shipping. — Liability  of  oumer  upon  contract  toiih  master  f&r  supplies  to 
Mp  in  foreign  port,  where  agent  has  been  appointed — The  master  of  a  ship 
has  no  power  to  pledge  the  owner's  credit  for  requisite  supplies  to  her  in  a 
foieign  port  at  which  a  solvent  agent  for  her  has  been  appointed  ;  and  a  ship- 
chandler  who,  in  ignorance  of  there  being  an  agent  at  the  port,  furnishes  goods 
or  advances  money  for  the  ship's  use  upon  an  order  given  by  the  master  without 
the  owner's  authority,  cannot  recover  the  price  of  the  goods  or  the  amount  of 
the  loan  from  the  owner,  if  at  the  time  of  supplying  the  goods  or  advancing  the 
money  he  had  the  means  of  knowing  that  an  agent  able  and  willing  to  furnish 
what  was  requisite  for  the  ship  had  been  appointed  b^  the  owner  to  act  at  the 
foreign  port.  Queere,  whether  a  merchant,  who  bemg  in  ''invincible  igno- 
nnee  "  of  the  appointment  of  an  agent,  furnishes  requisite  supplies  to  a  ship 
i^oa  an  order  given  by  the  master  without  the  owner's  sanction,  can  recover 
the  price  thereof  from  the  owner,  Srnnik^  that  he  cannot — Qunn  v.  Rcherts,  43 
LJ:Bep.(C.  P.)233. 
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Ship. — Charter-party — Demurrage — Delay  in  loading — "  To  he  loaded  with  the 
vuual  dispatch  of  the  port" — By  charter-Darty  the  master  of  the  pit's  vessel,  the 
D,,  ensaged  to  receive  on  board  and  load  a  cargo  of  coal  at  the  port  of  L.,  "  to 
be  loaa^  with  die  usual  dispatch  of  the  port,  or  if  longer  detained  to  be  paid 
408.  per  day  demurrage/'  and  the  defts.  engaged  to  load  upon  the  above  terms. 
The  loading  was  to  tULe  place  at  the  B.  docks,  and  by  one  of  the  regulations  of 
the  docks  no  coal  agent  was  to  be  allowed  to  have  more  than  three  vessels  in 
the  B.  docks  loading  and  to  load  at  the  cranes  at  one  time.  The  defts.  acted  as 
their  own  coal  agents,  and  when  the  charter-party  was  entered  into  they  had 
three  ships  loading  in  B.  docks,  and  ten  other  charters  in  their  books  having 
priority  over  the  i^ts.  In  consequence  of  these  engagements  the  D,  was  not 
allowed  to  go  into  the  B.  docks  until  thirty  days  after  she  was  ready  to  do  so  : 
— Held,  that  the  contract  by  the  defts.  was  absolute  to  load  with  the  usual  dis- 
patch of  the  port  of  L. ;  that  the  D.  had  not  been  so  loaded  ;  and  that  the  defl& 
were  therefore  liable  to  pay  for  the  delay.  Tapscotts  v.  Balfour ,  Law  Rep.,  8  C. 
P.  46,  distinguishei — Aehcroft  v.  Crow  Orchard  Colliery  Company,  LiTnited,  9 
L.  R.  (Q.  B.)  640. 

Company. — Liahility   of  directors — Overdrawn   hanking    accourU — Issue   of 
unpaid  dMres — Misrepresentation. — Directors  of  a  company  are  not  to  be  held 
personally  liable  to  find  cash  for  cheques  drawn  by  them  as  officers  of  their 
company  upon  the  company's  bank,  and  which  the  bank  may  choose  to  honour 
when  the  company  has  no  funds  at  the  bank.     A  letter  written  by  such  direc- 
tors at  a  time  when  the  company  has  funds  at  the  bank,  requesting  the  bankers 
to  honour  cheques  of  the  company  drawn  in  a  particular  manner,  is  only  an 
intimation  not  to  treat  cheques  as  cheques  of  the  company,  unless  signed  in 
that  manner  ;  it  is  not  any  representation  either  of  any  authority  in  the  direc- 
tors to  overdraw  the  account  or  that  there  will  be  funds  forthcoming  to  answer 
the  cheques,  and  it  does  not  imply  any  undertaking  on  the  part  of  any  director 
signing  it  that  he  will  personally  pay  or  be  answer^le  for  any  cheques,  though 
drawn  in  that  particular  manner,  ii  they  should  not  be  paid  by  the  company. 
— As  neither  the  directors  who  signed  such  letter  nor  those  who,  by  cheques 
drawn  in  conformity  therewith,  subsequently  overdraw  the  account  incur  any 
personal  liability,  so  neither  do  such  directors  as  at  subsequent  meetings  con- 
nnn  the  letter,  or  acquiesce  in  the  cheques  drawn  in  conformity  with  it — 
Bankers,  to  whom  on  such  cheques  large  sums  were  owing  by  a  railway  com- 
pany, having  obtained  a  transfer  to  two  of  their  number  of  preference  shares, 
on  which  nothing  had  been  paid,  as  a  collateral  security  for  the  advances  made 
by  them  : — Held^  that  as  on  the  literal  construction  of  the  correspondence  which 
resulted  in  the  transfer  there  was  nothing  to  show  that  the  snares  were  to  be 
fully  or  at  all  paid  up,  there  was  no  misrepresentation  or  liability  on  the  part 
of  the  directors  to  pay  what  was  due  upon  the  shares.     But  that  under  the  cir- 
cumstances the  bankers  were  entitled  to  be  relieved  from  liability  in  respect  of 
such  shares,  and  to  have  their  names  cancelled  in  the  register  of  the  share- 
holders of  the  company.    The  House  of  Lords  refused  to  delay  the  order  for 
payment  by  the  appellants,  the  bankers,  of  the  respondents'  costs  until  after  the 
names  should  have  been  taken  off  the  register, — Beattie  v.  Ebury,  44  L.  J.  Rep. 
(CL)  20. 

Costs. — Tenant  for  life — Protecting  inheritance  by  opposing  Railway  Bill  in 
Parliament — Arbitration  under  Lands  Clauses  Consolidation  Act — The  tenant 
for  life  of  a  settled  estate  is  not  entitled  to  throw  upon  the  estate  his  costs  of 
opposing  in  Parliament  a  bill  brought  in  by  a  public  company  for  taking  part 
of  the  estate.  But  he  is  entitled  to  chaige  the  estate  with  the  costs,  charges 
and  expenses  properly  incurred  by  him  in  or  about  an  arbitration  entered  into 
between  him  and  the  company  under  the  provisions  of  the  Lands  Clauses  Con- 
solidation Act  regarding  the  value  of  the  land,  on  the  cround  that  undex  the 
Act  he  is  made  the  fiduciary  agent  for  such  purposes  on  behalf  of  the  estate. — 
In  re  Earl  BerkeUy's  Will,  44  L.  J.  Rep.  (Ch.)  3. 

Marine  Insurance, — Insurance  on  chartered  freight — Total  loss  of  freight 
where  no  total  loss  of  ship, — ^By  a  charter-party,  which  contained  the  usual 
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ezeeptions  of  dangers  and  accidents  of  navigation,  the  plt/s  vessel  was  to 
proceed  with  all  convenient  speed  frum  Liverpool  to  Newport,  and  there  load 
a  cargo  of  iron  rails  for  San  Francisco,  and  the  freight  was  to  be  paid  by  the 
eharterers  on  right  delivery  of  the  cargo.  The  pit.  effected  a  policy  of 
insanmce  with  the  defts.  on  the  chartered  freight  on  that  voyage.  The 
▼easel  proceeded  from  Liverpool  to  Newport,  but  before  arriving  there  she  took 
the  rocks  at  Carnarvon  Bay,  where  she  remained  for  a  considerable  time.  She 
was  ultimately  got  off,  and  brought  back  to  Liverpool,  but  though  the  damage 
she  had  sustained  was  not  such  as  to  constitute  a  total  loss  of  the  ship,  the 
time  necessary  for  getting  her  off  and  repairing  her,  so  as  to  be  a  caigo-carrying 
ship,  was  so  long  as  to  put  an  end,  in  a  conmiercial  sense,  to  the  commercial 
speculation  entered  upon  by  the  pit.  (the  shipowner^  and  the  charterers, 
and  the  latter  accordingly  abandoned  the  contract,  and  hired  another  vessel,  by 
which  they  forwarded  the  rails  to  San  Francisco  : — Held,  by  the  Exchequer 
Chamber  (Cleasby,  B.,  disserUiente),  affirming  the  judgment  of  the  Court  of 
Common  Pleas,  that  under  the  above  circumstances  the  charterers  were  released 
from  their  contract  to  load  under  the  charter-party,  and  that  there  had  been  a 
total  loss  of  chartered  freight  by  perils  of  the  seas  within  the  meaning  of  the 
policy. — Jaekton  v.  The  Union  Marine  Ins.  Co.  Lim.  44  L.  J.  Bep.  (Ex.  Ch.) 

a  p.  27. 

Mabine  Insurance. — Policy  on  goods— Implied  warranty  by  assured  of  sec^ 
vforUUness — Deck  cargo — Loss  by  jettison. — The  extent  and  effect  of  the 
warranty  that  the  ship  is  seaworthy,  in  a  policy  on  cargo,  can  never  be  implied 
to  contemplate  the  destruction,  in  order  to  save  the  ship  on  an  ordinary  voy- 
age, of  that  very  cargo  which  is  the  subject-matter  of  insurance  ;  and  where  a 
deck  cargo  was  lost  by  jettison  it  was  held  that  the  jury  ought  not  to  have  been 
led  to  understand,  that  if  the  ship  could  only  be  made  safe  for  an  ordinary 
▼oyage  by  the  destruction  of  the  insured  cargo,  they  might,  nevertheless,  say 
that  the  ship  was  seaworthy. — Daniels  v.  Harris,  44  L.  J.  Rep.  (C.  P.)  1. 

Master  and  Servant. — AtUhority — Scope  of  envployment — ^A  local  board  of 
health  being  in  occupation  of  a  sewage  farm,  had  given  plenary  powers  for  the 
management  of  such  farm  in  the  most  beneficial  manner  to  one  B.  A  ditch 
lan  between  the  farm  and  the  land  of  the  plaintiff.  With  a  view  to  rendering 
such  ditch  more  capable  of  carrying  off  the  draina^  from  the  farm,  B.  wrong- 
fully went  upon  the  pit's  land  and  pared  away  his  side  of  the  ditch,  and  cut 
down  so  much  of  the  brushwood  and  underwood  on  the  pit's  side  as  impeded 
the  flow  of  drainage  along  the  ditch : — Held,  that  the  acts  so  done  by  B.  were 
not  within  the  scope  of  his  emf>Ioyment,  and  consequently  the  local  board 
were  not  liable  for  them  at  the  suit  of  the  pit,  there  being  no  implied  authority 
from  the  board  to  do  them. — Lord  Bolinghlroke  v.  The  Local  Board  of  Swindon 
Nem  Town,  9  L.  R.  (C.  P.)  675. 

Trust  and  Trustee. — Negligence. — A  trustee,  who  had  no  actual  knowledge 
of  his  light  to  real  property,  suffered  an  adverse  title  to  be  acquired  by  lapse  of 
time.  A  bill  to  make  him  accountable  was  dismissed. — Youde  v.  Cloud,  44 
L.  J.  Bep.  (Ch)  93. 

New  Trial. — Inadequacy  of  damages  in  action  for  slander. — In  an  action  for 
slander  imputing  that  pit  had  committed  perjury,  the  jur^  found  a  verdict  for 
plaintiff ;  aamages,  one  farthing.  The  verdict  was  not  satisfactory  to  the  Judge 
who  tried  the  cause : — Held,  that  there  ought  to  be  a  new  trial,  inasmuch  as  the 
amount  of  damages  seemed  to  have  been  arrived  at  by  a  compromise  without 
duly  weighing  the  circumstances  of  the  case. — Falvey  v.  Stanford,  44  L.  J.  Rep. 
(Q.  B.)  7 ;  cf.  Stewart  v.  Caledonian  BaUway  Company,  26th  Oct  1869,  8  Macph. 
486L 

Trade  Mark. — Imitation  of  labels — English  adjective  denoting  quality. — ^An 
English  adjective  merely  descriptive  of  the  quality  of  an  article,  such  as  "nourish- 
ing stout,"  is  not  by  itself  entitled  to  protection  as  a  trade  mark. — Raggett  v, 
Findiater,  43  L.  J.  Rep.  (Ch.)  64 
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• 

MsDiOAL  Seryiobs. — This  wad  an  action  to  recover  for  medical  attendance. 
Pit.  attended  as  a  physician  upon  the  daughter  of  deft.,  sick  at  the  house  ol  the 
latter.  The  patient  was  of  age,  and  married,  and  living  with  her  husband. 
She  was  taken  sick  at  her  husband's  house,  and  brought  to  her  father's  that  she 
might  be  under  her  mother's  care.  The  husband  called  pit.,  stating  to  hiui 
that  deft,  wanted  him  to  come  and  see  his  daughter.  This  was  without  deft.'s 
knowledge  or  direction.  Deft,  was  present  at  pit's  visits,  gave  a  history  of  the 
patient's  case,  and  received  directions  as  to  her  treatment  He  told  others  of 
the  frequency  and  length  of  pit's  visits  and  his  opinion  of  the  case,  without 
disclaimer  of  liability : — Held,  that  a  promise  on  the  part  of  deft,  to  p»ay  for  the 
services  could  not  be  implied  from  Uiese  facts,  nor  would  the  additional  fncts 
that  deft  had  assented  to  the  calling  in  of  another  physician  for  consultation, 
nor  that  a  bill  was  sent  in  to  him,  unless  it  was  acknowledged  or  acauiesced  in 
by  him.  An  obligation  cannot  be  implied  to  pay  for  services  done  lor  another 
for  whom  the  party  is  under  no  le^  obligations  to  furnish  them,  and  the 
assent  of  such  party  to  the  rendition  of  such  services  is  not  equivalent  to  an 
acknowledgement  that  they  are  rendered  at  his  request.  It  seems,  that  in  such 
a  case  as  tms  a  special  request  upon  the  part  of  tne  father  that  the  physiciAii 
attend  upon  his  sick  child  raises  no  implied  promise  on  his  part  to  pay  for  tlie 
services ;  it  is  the  duty  of  the  physician  to  ascertain  who  is  to  be  responaible 
therefor.      When  a  judgment  upon  the  report  of  a  referee  is  reversed  upon 

Questions  of  fact,  the  question  here  is  not  whether  this  Court  would  have  found 
le  facts  as  did  the  referee,  but  if  his  findings  are  not  against  the  weight  of 
evidence,  if  they  might  well  have  been  either  way,  or  if  the  testimony  is  slislit 
upon  which  a  contranr  conclusion  is  arrived  at,  the  fact  that  the  referee  ny 
seeing  and  hearing  the  witnesses  has  a  better  opportunity  to  judge  of  t^e 
evidence  given  by  them  will  lead  to  an  adoption  of  his  opinion. — Orane  v, 
Bavdoume,  New  York  Court  of  Appeals,  Albany  Law  Journal,  August  1, 1874. 

Neolioekce. — Paseenger  on  street  ear — Contributory  negliaenoe. — Pit,  a 
passenger  on  deft's  street  railway  car,  after  the  same  had  stopped,  left  it  by  tlie 
iront  platform,  and,  when  six  or  ei&;ht  feet  from  the  car  in  the  street^  was 
thrown  down  and  injured  by  the  car  horses,  which  had  been  detached  from  the 
car,  after  pit  had  left,  and  were  turning  round  : — Held,  that  when  pit  was 
injured  she  was  no  longer  a  passenger  on  deft.'s  car,  and  the  fact  that  she  had 
leit  such  car  by  the  front  platform  in  violation  of  a  regulation  of  deft's  road, 
known  to  her,  did  not  make  her  guilty  of  contributory  negligence. — PlaU  ▼. 
Forty-Hcond  St  and  Grand  St,  F,RIL  Co,,  New  York  Supreme  Court  of  Appeals, 
Albany  Law  JouinaL 


^he  Scotti0h  |EatD  MnQnzint  mb  Shetif  Ccurt  Vitfotttv. 

SHERIFF  COURT  OF  FIFE. 
SherifiEs  Cbichton  and  Beatbon  Bell. 

« 

DOBWABD  V.  A.  B. — 5^  Decemher  1874,  29th  January  1875. 

■ 

Law  Agent — Damages  for  loss  arising  out  of  negligence — Proof  of  loss, — The 
facts  of  tlus  case  are  fully  set  forth  in  the  following  interlocutor  : — 

^  Cupar,  bth  December  1874.— The  Sheriff-substitute  having  heard  counsel 
for  the  pursuer  and  the  defender  personally,  and  considered  the  closed  recoid, 
proof  and  productions,  finds,  in  point  of  fact,  (1)  That  on  the  25th  Mav  1874^ 
the  pursuer,  through  Mr.  Donald  Macintosh,  writer,  Forfar,  employed  the  defr. 
to  raise  and  carry  on  in  the  Sheriff  Court  of  Fife  an  action  against  Sir  John 
Bethune,  Bart,  of  Kilconquhar,  concluding  for  damages,  in  respect  of  an  alleged 
breach  of  contract  to  employ  the  pursuer  as  an  under-gardener  ;  (2)  That  the 
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defender  accepted  said  employment,  and  raiBed  said  action,  in  which,  after 
condiy  pTocedure,  a  joint  minute  was  lodged,  admitting  certain  correspon- 
dence and  renouncing  further  probation,  and  thereafter,  on  23rd  June  1874,  the 
S.-&  pronounced  an  interlocutor,  by  wMch  he  found  that,  on  a  sound  construc- 
tion ot  the  correspondence,  no  contract  of  service  had  been  concluded  between  the 
pursuer  and  the  said  Sir  John  Bethune,  and  therefore  granted  decree  of 
absolvitor  with  expenses  ;  (3)  That  on  said  interlocutor  being  pronounced,  the 
defr.  did  not  present  any  appeal  either  to  the  tihehff  or  the  Court  of  Session. 
and  the  expenses  having  been  decerned  for  the  pursuer,  after  being  charged,  paid 
the  same  to  the  agents  for  Sir  John  Bethune ;  (4)  That  on  26th  June  1874 
the  defr.  wrote  a  letter,  intimating  the  judgment  to  Mr.  Macintosh,  but  the 
caid  letter  never  reached  Mr.  Macintosh,  who  sent  sundry  letters  and  a  telegram 
to  the  defr.  during  the  time  when  an  appeal  was  still  competent,  urging  the 
defr.  to  let  him  know  what  position  the  case  was  in  ;  but  the  defr.,  although 
thus  made  aware  that  his  intimation  had  failed  to  reach  the  pursuer,  or  hia 
agent,  preserved  unbroken  silence,  and  it  was  only  bv  employing  another  Cupar 
agent  that  the  pursuer  at  length  ascertained  that  the  case  had  been  decided 
against  him  ;  (5)  That  the  pursuer  has  not  established  that,  by  the  failure  of  the 
defr.  to  let  him  know  of  the  result  of  the  case,  anv  loss  has  accrued  to  him, 
inasmuch  as  he  has  failed  to  prove  that  the  appeal  would  have  been  likely  to 
result  in  a  decision  in  his  favour ;  therefore  finds  in  point  of  law  that  the  pur- 
suer is  not  entitled  to  recover  damages,  assoilzies  the  defr.,  and  decerns, 
but  finds  no  expenses  due.  A.  Bsatson  Bell. 

"  Note, — ^The  pursuer,  in  the  course  of  the  argument,  based  his  claim  for 
reparation  asainst  the  defr.  upon  two  groimds, — ]jst,  that  he  had  without 
authority  and  improperly  given  in  the  minute  renouncing  parole  proof ;  and 
2nd,  that  he  had  failed  either  to  appeal  the  final  judgment  or  to  intimate  it  to 
the  pursuer  in  time  to  aUow  him  to  do  so. 

'^  As  to  the  first  ground,  the  S.-S.  is  clear  that  no  claim  of  damage  can  lie 
thereupon.  The  only  proof  of  the  alleged  contract  was  in  writing,  and  Mr. 
Macintosh  had  agreed  with  the  defr.  that  this  was  so.  It  was  therefore  quite 
judicious  to  renounce  parole  proof  as  to  the  contract  The  pursuer,  however, 
maintained  that  if  the  contract  had  been  found  proved  the  terms  of  the  minute 
would  have  rendered  it  impossible  for  the  pursuer  to  get  decree  for  damages, 
as  no  means  would  have  been  available  for  assessing  the  amount  due.  The 
S.-S.  is  by  no  means  satisfied  of  this,  and  according  to  his  recollection  of  the 
case,  parties  stated  that  if  he  came  to  a  conclusion  in  favour  of  a  contract, 
parties  would  themselves  arrange  as  to  damages,  was  to  the  pursuer  beiiur 
taken  into  Sir  John  Bethune's  service.  But  no  such  question  did  or  coula 
arise,  and  thus  the  pursuer  was  in  no  way  prejudicea  by  the  terms  of  the 
minute. 

**  The  other  ground  of  liability  ui^^ed  raises  questions  of  greater  difficulty.  It 
is  no  doubt  true  that  an  agent  is  entitled  to  a  large  discretion  in  acquiescing  in 
or  appealing  against  an  interlocutor.  This  was  hud  down  in  Urquhari  y. 
Origor,  June  1857, 19  D.  854.  But  the  S.-S.  is  of  opinion  that  the  employ- 
ment to  conduct  a  cause  implies  also  that  the  agent  shall  intimate  to  the  client 
the  decision  which  has  been  arrived  at,  and  that  he  shall  not  be  left  to  leam 
that  the  decision  has  been  adverse  by  the  arrival  of  a  messenger-at-arms  to 
chame  him  on  a  decree  for  expenses. 

**  The  defr.  contended  that,  even  if  he  were  so  bound  to  intimate,  he  had 
done  so,  that  he  was  not  responsible  for  the  miscarriage  of  the  intimation,  and 
that  he  was  not  bound  to  repeat  the  intimation,  even  although  certiorated  by 
the  stream  of  communications  by  post  and  wire  that  his  intimation  must 
somehow  have  failed  to  reach  the  pursuer  or  his  agent 

**  The  S.-S.  is  willing  to  assume  that  the  letter  was  really  written  and  posted, 
tlthough  the  evidence  upon  the  point  is  rather  meagre.  In  particular,  it  woula 
bave  been  satisfactory  that  the  clerk  who  made  the  copy  of  the  interlocutor 
had  been  examined,  and  stated  whether  he  gave  it  to  his  master.  But  even 
Qpon  the  aasomption  that  the  letter  was  duly  written  and  despatched,  the  S.-S. 
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can  by  no  means  assent  to  the  proposition  that  the  defies,  dnbr  therenj^n  ceased, 
notwithstanding  his  knowledge  within  a  day  or  two  that  his  intimation 
had  failed  to  reach.  His  dut^  was  to  iniimaie,  not  merely  to  put  a  letter  in 
the  post-office,  and  although  m  the  great  majority  of  cases  the  posting  would 
have  been  enough,  yet  here  he  was  clearljr  certiorated  that  it  nad  not  been 
enough,  and  the  dulr  of  a  further  commumcation  became  plain. 

**  The  S.-S.  therefore  thinks  that  the  defender  fiedled  in  his  duty  ;  but  a 
further  question  remains.  Did  this  failure  result  in  pecuniaiy  damage  to  the 
pursuer  i  If  not,  the  S.-S.  does  not  see  how  the  pursuer  can  recover  damajges. 
it  was  urged  that  the  pursuer  was  entitled  to  mtimation,  so  that  he  might 
have  his  chance  of  an  appeal.  But  how  is  the  S.-S.  to  estimate  the  value  of 
this  chance  ?  He  has  carefully  reconsidered  his  judgment  in  the  former  case. 
If  he  had  been  satisfied  now  that  that  judgment  was  erroneous,  he  might  have 
been  bound  to  proceed  upon  that  footing,  and  to  hold  that  an  appeal  should  have 
led  to  a  reversal ;  but,  considering  the  judgment  as  candidly  as  he  can,  he 
still  thinks  it  is  right.  In  the  event  of  this  case  going  elsewhere,  other  judges 
may  take  a  different  view,  but  as  that  judgment  still  stands,  and  the  S.-S. 
thinks  it  unlikely  that  any  appeal  would  have  altered  it,  it  is  plain  that  in  the 
view  of  the  S.-S.  no  loss,  but  on  the  contrary  a  gain,  from  a  saving  of  the 
expense  of  appeal  procedure,  has  accrued  to  the  pursuer. 

"  It  was  in^niously  urged  that  even  though  the  pursuer  should  have  deter- 
mined to  acquiesce  in  the  judgment,  be  suffered  loss  from  not  receiving  intima- 
tion, in  order  that  he  might  timeously  arrange  for  the  payment  of  expenses. 
The  S.-S.  can  figure  cases  where  the  want  of  such  intimation  might  have  led  to 
dear  loss  from  injury  to  credit  resulting  from  a  charge  followed  by  diligence, 
but  here  there  is  neither  allegation  nor  proof  of  any  such  injury,  and  in  point 
of  fact  the  pursuer  was  aware,  through  his  other  inquiries,  although  only 
the  day  before  he  was  charged,  that  he  had  been  found  liable  in  expenses. 
He  does  not  pretend  that  any  injury  accrued  to  him  from  the  chaige,  or 
that  he  could  nave  paid  the  expenses  sooner  had  he  been  sooner  aware  tney 
were  due. 

**  The  S.-S.  thinks  that,  as  the  defr.  was  in  fault  in  not  renewing  the  intima- 
tion, which  he  could  so  easily  have  done,  that  he  should  bear  his  own  expenses 
in  this  action.  A.  B.  B." 

Against  this  interlocutor  the  pursuer  appealed,  and  upon  the  29th  of 
January  last  the  Sheriff  (Crichton)  pronounced  judgment,  recalling  the  inter- 
locutor appealed  against,  and  finding  the  pursuer  entitled  to  £8  in  name  of 
damages,  and  also  to  his  expenses.  To  this  judgment  the  following  note  was 
added  : — 

**  Note. — The  pursuer  of  this  action  demands  damages  in  consequence  of  the 
defr.  having,  in  a  grossly  negligent  and  unprofessional  manner,  conducted  an 
action  in  the  Sheriff  Court  of  Fifeshire  at  the  pursuer's  instance  against  Sir 
John  Bethune,  Baronet,  of  Kilconquhar. 

"  In  May  1874  the  defr.  was,  through  Mr.  Mackintosh,  writer,  Forfar,  em- 
ployed by  the  pursuer  to  raise  an  action  against  Sir  John  Bethune  for  damages 
m  respect  of  an  alleged  breach  of  contract  to  employ  the  pursuer  as  an  under- 
sardener.  The  defr.  accepted  the  employment,  and  the  action  was  laised. 
After  some  procedure  in  that  action,  the  S.-S.,  on  23d  June  1874,  pronounced 
an  interlocutor,  assoilzing  Sir  John  from  the  conclusions  of  the  action,  and  find- 
ing him  entitled  to  expenses.  On  26th  June  1874  a  letter  appears  to  have  been 
written  by  the  defr.  to  Mr.  Mackintosh,  enclosing  a  copy  of  the  S.-S.'s  inter- 
locutor, but  this  letter  never  reached  Mr.  Mackintosh.  On  4th  and  11th  July 
Mr.  Mackintosh  wrote  to  the  defr.,  urging  him  to  communicate  what  had  been 
done  in  said  action.  On  16th  July  1874  a  telegram  was  sent  to  the  defr.  by 
Mr.  Mackintosh,  desiring  immediate  infonnation  as  to  how  the  case  stood.  On 
18th  July  1874,  Mr.  Mackintosh  again  wrote  a  very  pressing  letter  to  the  defr., 
requesting  information  on  the  subject  These  communications  were  all  received 
by  the  defr.,  but  he  took  no  notice  of  them.    On  30th  July  1874  the  pursuer 
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WBS  ehar(^  for  payment  of  the  expenses  incuired  by  Sir  John  Bethune.  On 
19th  August  1874  these  expenses,  together  with  the  expenses  of  the  chaige,  were 
paid  hj  the  pursuer. 

^  The  S.-S.  has  expressed  his  opinion  that  the  defr.,  in  not  replying  to  the 
letters  and  telegram  above  referred  to,  failed  in  his  duty  to  the  pursuer.  The 
Sheriff  has  no  difficulty  in  concurring  in  this  opinion.  The  defr.  contends  that 
haying,  in  the  letter  he  wrote  to  Mr.  Mackintosh  on  26th  June  1874,  intimated 
the  judgment  of  the  S.-S.,  his  duty  was  at  an  end,  and  that  he  was  not  re- 
sponsible for  this  letter  never  having  reached  Mr.  Mackintosh.  This  view  the 
sheriff  cannot  adopt.  From  the  repeated  communications,  both  by  Istter  and 
telegram  which  the  defr.  received,  he  must  have  known  that  his  letter  of  26th 
June  1874  had  not  reached  Mr.  Mackintosh.  The  Sheriff  is  very  clearly  of 
opinion  that  the  defr.  ought  to  have  returned  an  answer  to  the  repeated  re- 
quests made  to  him  for  information  as  to  the  position  of  the  case  at  the  pursuer's 
instance  against  Sir  John  Bethune. 

**  But  then  the  question  remains.  Has  the  pursuer  proved  that  he  suffered 
damage  in  consequence  of  this  neglect  of  duty  on  the  part  of  the  defr.  ?  The 
S.-S.,  with  reference  to  this  part  of  the  case,  finds  '  that  the  pursuer  has  not 
established  that  by  the  failure  of  the  defr.  to  let  him  know  of  the  result  of  the 
case  any  loss  has  accrued  to  him,  inasmuch  as  he  has  failed  to  prove  that  an 
appeal  would  have  been  likely  to  result  in  a  decision  in  his  favour.'  No  doubt 
tne  pursuer  has  failed  to  prove  that  an  appeal  would  have  been  of  any  benefit 
to  mm.  Indeed,  the  Sheriff  thinks  it  would  have  been  impossible  for  the 
punuer  to  do  this.  It  cannot  be  determined  with  certainty  whether  the 
pursuer's  claim  against  Sir  John  Bethune  is  well  ^or  ill  founded  until  it  is 
submitted  to  the  highest  tribunal  of  the  country.  *  The  Sheriff  has  not  con- 
sidered whether,  in  uie  case  at  the  pursuer's  instance  acainst  Sir  John  Bethune, 
he  would  have  arrived  at  a  different  conclusion  from  the  S.-S.  or  not.  He  has 
read  the  proceedings  in  that  process,  which  have  been  produced  in  the  present 
case,  and  ne  observes  that  the  S.-S.,  in  disposing  of  it,  states  that  the  question 
between  the  nursuer  and  Sir  John  was  one  of  difficulty. 

**  Although  the  pursuer  has  not  proved  that  an  apped  would  have  been  any 
benefit  to  him,  still  he  may  have  suffered  loss  in  consequence  of  the  defr.'a 
negli^nce  ;  and  the  Sheriff,  after  considering  the  whole  matter,  has  come  to  be 
of  opinion  that  the  pursuer  has  to  some  extent  proved  that  he  has  done  so. 
From  the  opinions  delivered  by  the  Court  in  the  case  of  Urquhart  v.  Grigor^ 
12th  Jime  1857,  19  D.  853,  it  appears  that  where  it  is  sought  to  impose  liability 
on  an  agent  for  neglect  of  professional  duty,  it  is  necessary  in  most  cases  to 
fnve  lou. 

^  The  damages  which  the  pursuer  claims  in  the  present  case  are,  (1)  £50,  the 
amount  of  his  original  claim  against  Sir  John  Bethune ;  (2)  £6,  15s.  3d.,  the 
amount  of  expenses  decerned  for  against  him  in  that  action,  with  4s.  as  dues  of 
extract ;  (3^  £1,  8s.  8d.,  the  expenses  incurred  in  charging  the  pursuer  for 
payment  of  these  expenses ;  ana  (4)  £4,  4&,  being  the  amount  of  an  account 
mcurred  to  his  own  agent  in  reference  to  said  action. 

''  With  regard  to  the  first  of  these  the  Sheriff  feels  the  same  difficulty  as  the 
S.-S.,  viz.,  that  there  is  no  proof  that  Uie  pursuer  has  sustained  this  loss.  In 
consequence  of  the  decree  of  absolvitor  in  favour  of  Sir  John  Bethune  having 
been  extracted,  the  pursuer  cannot  have  the  decision  pronounced  against  him 
brought  under  the  consideration  of  the  Court  of  Session  by  suspension.  It 
may  be,  however,  that  there  are  good  grounds  for  setting  aside  tnis  decree  of 
absolvitor  ;  and  it  is  still  possible  that  the  whole  matter  may  be  brought  under 
the  consideration  of  the  Court  of  Session  in  an  action  of  reduction. 

**  It  appears  to  the  Sheriff,  that  if  the  pursuer  were  now  to  take  proceedings 
by  way  of  reduction,  the  expenses  incurred  in  the  inferior  court  have  been  to 
some  extent  rendered  useless.  The  expense  of  charging  the  pursuer  for  payment 
of  the  exnenses  incurred  by  Sir  JolmBethime  would  certainly  have  been  saved 
if  the  defr.  had  not  neglected  his  duty.  Part  of  the  account  also  which  he  has 
incurred  to  his  own  agent  is  for  letters  and  attendances  arising  out  of  the 
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neglect  of  the  defr.  to  answer  the  letters  addressed  to  him.  Besides,  the  puisuer, 
who  lived  six  miles  from  Forfar,  went  repeatedly  to  call  on  Mr.  Mackintosh  in 
Forfar,  with  the  view  of  making  inquiry  as  to  what  had  been  done  in  his  case. 

*^  The  Sheriff  thinks  that  the  j>ur8aer  has  been  put  to  trouble  and  expense, 
which  he  ought  not  to  have  been  if  the  defr.  had  not  neglected  his  duty  as  his 
^ent ;  and  that  to  a  small  extent  the  pursuer  has  proved  that  he  has  sustained 
damage.  It  is  difficult  to  fix  the  precise  amount  of  the  damage  which  the 
pursuer  has  sustained,  but  the  Sheriff  thinks  that  is  not  over-estimated  at  £8. 

**J.  A.  G." 

Act.—£cott  Moncrieff.—Agent.'-W'.  D,  Fatnck Alt,— Party. 


ROBERT  ARCHIBALD,  TRUSTEE  ON   SEQUESTRATED   ESTATE  OF  Q.  H.  PRINOLE  V. 

MRS.  JANE  BEATTIE  OR  PRINOLE. — 2bth  November  1874  and  18t^  Fdruary 
1876. 

Paraphernalia — Chest  ofDratoers, — The  facts  of  this  case,  in  which  both  the 
S.-S.  and  the  Sheriff-Principal  decided  in  favour  of  the  defr.,  will  be  learned 
from  the  following  note  to  the  interlocutor  pronounced  by  the  latter  on  18th 
February  last : — 

'*  Note, — In  this  case  the  petr.  asks  that  the  respt.  Mrs.  Pringle  be  ordained 
to  deliver  up  to  him,  as  trustee  on  the  sequestrated  estate  of  her  husband,  a 
wardrobe,  forming  part  of  the  bankrupt's  estate.  It  is  proved  that  Mrs.  Pringle 
got  the  wardrobe  as  a  present  from  her  father  on  her  marriage,  on  26th  Febru- 
ary 1872,  and  that  notning  has  been  kept  in  it  except  her  wearing  apparel. 

**  In  th^se  circumstances,  it  is  maintained  for  the  respt  that  the  wardtobe 
belongs  to  her  as  part  of  her  paraphernalia.  This  conclusion  the  Sheriff  is  of 
opinion  is  well  founded,  on  the  ground,  that  whatever  is  necessary  for  keeping 
the  paraphernalia,  and  is  so  used,  should  be  considered  as  having  the  same 
character.  It  is  true  that  the  case  of  Dicks  v.  Mcusie,  16th  January  1695,  M. 
5821,  has  been  regarded  as  a  decision  to  the  contrary  effect.  But  that  case,  so 
far  as  it  dealt  with  the  present  question,  was  overturned  by  the  decision  in  the 
case  of  Pitcaim  v.  Peutheror,  31st  July  1716,  M.  5826,  where  it  was  expressly 
found  that  a  chest  of  drawers,  appropriated  to  keeping  a  wife's  clothes,  is  part 
of  the  parajohemalia, 

*'  The  petr.,  in  support  of  his  application,  relies  on  two  cases  in  this  court, 
where  it  was  decided  that  a  chest  of  drawers,  in  which  a  wife  keeps  her  clothes, 
is  not  part  of  the  paraphernalia  : — Dewar  v.  Walker y  1863,  Scottish  Law  Maga- 
zine, vol.  iii.,  new  series,  p.  14  ;  and  Donaldson  v.  Murray,  1867,  Scottish  Law 
Magazine,  vol.  vi.,  new  series, 'p.  128.  The  decision  of  these  cases  is  rested 
entirely  on  the  case  of  Wood  v.  Hewat,  24th  November  1 803,  reported  by  Hume, 
p.  210,  which  the  learned  Sheriff  who  disposed  of  the  above-mentioned  cases 
considered  as  a  decision  to  a  contrary  effect  from  that  pronounced  in  the  case  of 
Pitca/im  v.  Peutheror. 

''  The  Sheriff  has  examined  the  report  of  Wood's  case,  and  it  does  not  appear 
to  him  to  be  a  decision  to  a  contrary  effect  from  that  pronounced  in  Pitcaim's 
case.  All  that  was  decided  in  Hewat's  case  is  very  clearly  stated  in  the  rubric, 
viz.,  that  *  articles  of  household  furniture  given  to  a  woman  by  her  relations 
before  marriage  are  not  inter  paraphernalia.*  Among  the  articles  of  household 
furniture  enumerated  in  that  case  as  having  been  presented  to  the  wife  by 
her  friends  on  the  occasion  of  her  marriage  is  a  chest  of  drawers,  but  it  does 
not  appear  that  it  had  been  exclusively  appropriated  to  keeping  her  wearing 
apparel  Hume,  in  his  Lectures  (MS.,  Ad.  Lib.),  quotes  the  case  only  in 
support  of  what  is  stated  in  the  ruoric  above  quoted.  Professor  Bell  (Prin. 
sec  1557)  and  Mr.  Fraser  (Per.  and  Domestic  ReL  p.  398),  with  the  case  of 
Hewat  before  them,  both  clearly  state  that  a  chest  of  drawers  appropriated 
to  a  wife's  clothes  is  paraphernal,  upon  the  principle,  which  appears  to  be  a 
sound  one,  that  whatever  is  necessary  for  keeping;  the  paraphernalia,  and  is 
80  used,  should  be  considered  as  having  the  same  character." 
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ABERDEEN  SMALL  DEBT  COUBT. 

Sheriff  Dove  Wilson. 

MACFARLANE  V.  MACLEOD. — 3d  February  1876. 

Interest. — ThiB  was  an  action  on  an  LO.U.y  laiaing  a  question  as  tp  the  com- 
petency of  allowing  interest 

Sheiiff  Wilson,  after  going  over  the  facts  of  the  case,  and  deciding  that  the 
principal  debt  was  proved,  said — The  question  whether  interest  is  due  is  one 
of  importance.  As  the  document  founded  on  specifies  no  time  of  payment, 
and  contains  no  stipulation  for  interest,  it  cannot  oe  due  unless  upon  the  prin- 
ciple that  by  the  law  of  Scotland  interest  (except  in  all  but  certain  well-known 
exceptional  instances)  is  due  to  the  creditor  as  damages  whenever  the  debtor 
has  unduly  delayed  to  make  payment  Until  the  matter  was  unsettled  by  a 
recent  decision  in  this  Courts  in  which  the  principal  Sheriff  overruled  the 
decision  of  my  colleague  (Aberdeen  Commercial  Go,  v.  Gordon,  13th  May  1874), 
I  had  always  understood  that  in  Scotland  interest  on  money  due,  but  not  paid, 
might  be  given  as  damages,  apart  from  any  special  stipulation.  Such  was 
undoubtedly  the  law  of  Bome ;  and  that  we  had  adopted  that  law  has  been 
laid  down  by  our  best  authorities  for  nearly  the  last  naif  century.  To  take 
the  common  instance  of  merchants'  accounts.  Professor  George  Joseph  Bell, 
certainly  our  highest  authority  on  commercial  law,  says,  in  his  Principles  (§  32), 
that  interest  is  due  from  their  rendering,  and  in  his  Commentaries,  from  the 
expiry  of  the  accustomed  credit — these  two  dates  being  evidently  in  the  usual 
case  the  same.  As  showing  what  the  general  opinion  of  the  profession  is,  I 
may  mention  that  the  sixth  edition  of  the  former  work,  and  the  seventh 
edition  of  the  latter,  both  edited  by  very  accomplished  lawyers,  give  Professor 
Bell's  statement,  without  hinting  a  doubt  of  its  soundness.  Nor  is  it  in  my 
opinion  quite  accurate  to  say,  as  has  been  said,  that  Professor  Bell's  statement 
is  a  mere  dictum  of  his  own.  Professor  Bell  gives  his  authority,  and  a  most 
instructive  one  it  is.  The  case  of  Bremner  v.  Mahon  (13th  December  1837, 
16  S.  213)  was  decided  by  Lord  President  Hope,  Lords  Mackenzie,  Gillies,  and 
Oorehouse,  and  it  confirmed  an  interlocutor  by  Lord  Cockbum.  In  that  case, 
those  judges  unanimously  allowed  interest  on  a  law  agent's  professional  charges 
from  the  date  of  rendering  the  account.  They  did  so  without  hesitation,  and 
although  the  client's  case  was  pleaded  by  such  eminent  lawyers  as  the  late 
Lord  Justice-Clerk  Hope  and  Lord  Robertson,  this  point  was  conceded  from 
the  outset  There  was  in  that  case  a  long  discussion  upon  whether  interest 
was  due  between  the  date  of  the  last  item  and  the  date  of  rendering,  and  the 
Court  (as  it  humbly  appears  to  me  with  perfect  soundness^  disallowed  it  be- 
tween those  dates.  Tney  disallowed  it  even  for  that  period,  however,  with 
some  hesitation  ;  but  to  not  one  of  the  eminent  lawyers  engaged  did  it  occur 
to  hint  a  doubt  as  to  its  being  due  after  the  rendering.  Accordingly,  as  Pro- 
fessor Bell  lays  down,  that  case  has  been  held  to  settle  the  law  ever  since. 

It  has  been  said  that  the  case  is  to  be  taken  as  no  longer  law,  because  its 
fionndness  has  been  questioned  by  the  First  Division  of  the  Court  of  Session  in 
a  luore  recent  case.  In  the  case  of  Gardno  and  Darling  v.  Steuart  (9th  July 
1869),  the  Lord  President,  as  reported  in  the  standard  reports,  is  eaid  to  have 
used  the  following  words  in  giving  the  opinion  of  the  Court : — ''  On  the  other 
hand,  the  defender  pleads — '  The  pursuers  are  not  entitled  to  charge  interest  on  a 
ewrr^  account  <u  the  different  items  arise,  but  only  after  the  date  of  the  last  itemJ 
Kow  I  am  of  opinion  that  the  pursuers'  plea  is  bad,  and  as  the  defr.  admits  by 
his  {>lea  that  the  pursuers  are  entitled  to  charge  interest  after  the  date  of  the 
^  item,  it  is  not  necessary  to  consider  anything  beyond  the  question  whether 
the  pursuers  axe  entitled  to  charge  interest  periodically.  On  that  point,  I  will 
only  say  that  I  am  against  the  pursuers,  and  1  give  no  opinion  as  to  whether 
interest  would  have  run  from  ttie  date  of  the  last  rendering  of  the  account,  as 
that  is  admitted  by  the  defender."     (The  italics  are  mine.)    I  suspected  the 
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accuiBcj  of  that  report  the  moment  I  read  it.  It  was  incredible  that  judges^ 
whose  accuracy  is  proverbial,  would,  as  this  report  does,  within  half  a  dozen 
lines,  confound  two  things  so  distinct  as  the  date  of  the  last  item  and  the  date 
of  the  last  rendering,  and  upon  an  admission  in  regard  to  the  one  found 
an  opinion  on  the  other ;  and  it  was  equally  incredible  that  they  would, 
with  hardly  an  observation,  throw  doubt  upon  a  decision  pronounced  bv 
their  predecessors,  and  upon  the  law  which  had  been  taught  by  Professor  Bell, 
and  received  upon  his  authority  ever  since.  On  turning  to  the  Jurist  Reports 
to  trace  the  inaccuracy,  I  find  that  it  and  the  standard  reports  are  verhoHm 
the  same,  and  have  evidently  been  by  the  same  reporter.  On  turning, 
however,  to  the  Scottish  Law  Reporter,  voL  vi.  p.  670,  I  fyid  an  indepen- 
dent report ;  and  there  we  have  a  report  free  from  confusion.  From  it  we  see 
that  the  point  on  which  the  First  Division  refrained  from  expressing  an  opinioDr 
was  **  whether  interest  would  have  run  after  the  date  of  the  last  item"  and  the 
reason  given  is,  **  for  that  is  admitted  by  the  defender."  This  makes  the 
matter  as  plain  as  can  be.  The  word  "  rendering  "  in  the  kst  sentence  of  the 
standard  reports  is  a  mistake  for  **  item,"  made  by  the  reporter.  The  correct 
report  shows  that  what  the  First  Division  was  doing  was,  not  impugning,  but 
guarding  the  authority  of  Bremner  v.  Mabon,     It  shows  that  they  were  only 

going  beyond  it,  and  giving  interest  from  the  date  of  the  last  item,  because  the 
efr.  had  admitted  his  liability  for  it.  I  may  add,  however,  that  even  had 
the  Court  expressed  a  doubt  in  Cardno's  case  about  giving  interest  from  the  last 
rendering,  I  should  not  have  taken  it  to  be  their  intention  to  throw  doubt  on 
the  received  law.  There  were  specialties  in  that  case.  The  account  had  been 
Tendered  periodically  during  its  currency,  apparently  without  charging  interest, 
and  it  might  reasonably  enough  have  been  neld  that  such  a  course  of  dealing 
excluded  the  creditor  from  afterwards  asking  it. 

It  has  also  been  said  that  the  English  law  does  not  allow  interest  in  name  of 
damages  ;  but  the  English  law  differs  so  much  that  it  is  impossible  to  found 
on  it ;  and  our  authorities  show  that  on  this  point  we  have  preferred  to  follow 
the  Roman  law,  and  also  (what  I  think  is)  equity.  By  the  English  common 
law  it  seems  that  interest  was  allowed  only  in  very  exceptional  cases,  but  this 
was  found  to  be  so  bad  that  the  Legislature  interfered,  and  by  3  &  4  WilL 
IV.  c.  42,  authorized  juries  to  award  interest*  in  certain  circumstances.  It 
appears  to  me  that  if  I  were  to  disallow  interest  in  a  case  like  the  present,  I 
should  not  be  assimilating  our  law  to  the  English,  but  would  be  imitating  the 
faults  of  the  old  exploded  English  common  law.  It  also  appears  to  me  that  the 
result  would  not  be  equitable.  I  cannot  understand  why  it  should  be  supposed 
that  money  should  be  the  only  thing  which  can  be  withheld  in  Scotlana,  after 
it  is  due,  without  the  withholder  being  liable  in  damages.  If  I  buy  coals,  and 
the  seller  does  not  deliver  them  within  a  reasonable  time,  according  to  the  cus- 
tom of  his  trade,  I  can  sue  him  for  damages,  and  I  cannot  see  why  I  should 
escape  if  I  fail  fairly  to  perform  my  part  t>f  the  bargain,  and  do  not  pay  him  at 
the  customary  time.  As  to  what  is  said  about  the  inexpediency  of  allowing 
interest,  since  doing  so  might  encourage  the  giving  of  credit,  I  dissent.  The 
merchant  cannot  lose  his  interest,  and  if  he  is  not  to  be  allowed  to  charge  it 
openly  to  those  who  require  time,  he  must  "load  "  his  prices  indiscriminately 
all  round  with  a  percentage  to  cover  it,  and  thus  we  should  make  those  wh» 
don't  want  credit  pay  for  those  who  do. 

I  have  entered  thus  fully  into  the  general  question,  because  I  cannot  rest 
the  present  case  on  any  specialty,  and  feeling  the  delicacy  of  differing  in  opinion 
from  the  principal  Sheriff,  I  have  thought  it  right  that  my  reasons  for  doing  so 
should  be  frankly  explained.  Had  I  even  felt  a  doubt  on  the  point  I  should 
willingly  have  yielded,  but  I  must  administer  what  I  myself  believe  to  be  good 
law,  ancl  I  cannot  abandon  the  law  as  decided  by  the  First  Division  in  Bi^emner 
▼.  Mabon,  and  as  laid  do^^'n  by  Professor  Bell,  on  the  strength  of  a  doubt  sug- 
gested by  what  I  think  I  have  plainly  shown  to  be  a  mis-report.  Applying  the 
ceneral  principle  to  the  present  case,  interest  falls  to  be  allowed  as  aamages  for 
delay  in  payment,  and  the  question  of  how  much  is  one  of  circumstances.    Judg* 
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ing  from  the  facts,  I  tliink  the  parties  here  had  intended  to  treat  the  transaction 
veiy  much  as  if  it  had  heen  a  deposit,  and  therefore  bank  interest  only  will  be 
allowed. 

Act^W.  L.  lUid. AU.—JVatt  <&  StuaH, 


SHERIFF  COURT  OF  RENFREWSHIRE. 

Sheriff  Frassr. 

A.  V,  B. — February  1875. 

FUiaHon  eases — Duration  of  aUment — Amount  of  aliment  and  inlying  ev- 
penses, — The  ordinary  practice  has  been  to  give  £l,  lOs.  for  inlying  expenses, 
and  to  allow  aliment  at  the  rate  of  2s.  6d.  per  week  until  the  age  of  seven  in 
the  case  of  boys,  and  ten  in  the  case  of  ^rls.  In  this  case  the  Sheriff  allowed 
£i  for  inlying  expenses,  and  awarded  aliment  at  the  rate  of  3s.  per  week  until 
the  boy  should  arrive  at  the  age  of  ten.  In  the  following  note^  the  Sheriff 
explaios  his  reasons  for  holding  that  the  old  scale  is  no  longer  suitable  to  the 
circumfitanoes  of  the  present  day  : — 

*^Note, — It  has  been  a  settled  rule  in  the  Sheriff  Court  of  Renfrewshire  for  half 
a  century  in  ordinary  filiation  cases  (meaning  thereby  cases  where  the  child's 
health  did  not  require  an  unusual  expenditure)  to  award  aliment  at  the  follow- 
ing late.  and  for  the  following  period : — In  the  case  of  a  boy,  the  father  was 
decerned  to  pay  aliment  until  the  Doy  attained  the  age  of  seven  ;  in  the  case  of 
a  girl  until  she  attained  the  age  of  ten  ;  reserving  right  in  either  case  for  the 
mother  to  apply  for  aliment  during  a  further  period,  in  the  event  of  her 
establishing  any  special  circumstances  founded  upon  the  child's  health  or  in- 
ability to  work  warranting  such  extension  of  the  period.    The  rate  of  aliment 
allowed  was  2s.  6d.  a  week,  and  £1, 10s.  was  awamed  to  the  mother  for  inlying 
charges.     These  rules  were  established  long  ago,  when  money  went  farther 
than  it  does  now,  and  when  sources  of  labour  were  open  to  a  child  of  seven 
years  of  age.  which  are  now  closed.     The  Sheriff  has  long  been  of  opinion  that 
the  law  as  thus  applied  worked  with  great  harshness  towards  the  woman  ;  but 
the  auestion  as  to  the  expediency  anri  justice  of  these  rules  has  never  been 
raised  before  him  until  the  present  case  ;  and  having  come  to  a  decided  opinion 
that  the  practice  in  this  class  of  action  should  be  changed,  he  will  shortly  state 
the  grounds  on  which  his  opinion  rests.     As  regards  the  duration  of  the  aliment 
he  thinks  that  no  chanse  should  be  made  in  the  rule  so  far  as  regards  girls. 
At  ten  years  of  age  a  girl  may  be  able  to  earn  a  livelihood  by  her  own  labour, 
and  if  physically  unable  to  work,  or  if  there  be  no  work  for  her  to  do  in  the 
market,  the  usual  reservation  in  the  interlocutor  enables  her  mother  to  apply 
for  an  extension  of  the  period.     As  regards  boys,  the  decisions  which  are  thous^ht 
to  countenance  a  limitation  to  the  age  of  seven  do  not  in  reality  sanction  that 
doctrine.     Thus  in  Oliver  v.  Scott,  Mor.  444,  decided  in  1778,  which  is  some- 
times referred  to  in  support  of  this  limitation,  the  interlocutor  of  the  Court  was 
as  follows  : — 'Restricted  the  quantum  of  the  aliment  to  £3  in  the  year,  to  be 
paid  quarterly  until  the  child  should  attain  the  age  of  seven  years  ;  and  also 
thereafter  untU  either  that  the  father  shall  take  the  child  into  his  own  keeping 
or  that  the  child  shall  attain  the  age  of  ten  years,  ...  by  which  time  (says 
another  reporter,  5  Brown's  Sup.,  p.  390)  they  thought  he  might  be  able,  by 
heidine  or  otherwise,  to  gain  a  livelihood.'     In  Paterson  v.  Speire,  Mor.  446, 
decided  in  1782,  the  Court  restricted  the  aliment  to  be  allowed  on  account  of  a 
boy  till  he  attained  the  age  of  seven  years^  with  this  observation  : — *  There  is 
no  established  general  rule  for  determimng  cases  of  this  nature,  which  are 
always  to  be  regulated  according  to  their  peculiar  circumstances  ;  and  there- 
fore, though  in  the  case  of  Fwit  and  Olendinnina,  No.  77  supra,  the  continuance 
of  the  payment  for  aliment,  sought  by  the  mother,  was  protracted  to  ten  years. 
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the  child  heing  a  female,  yet,  in  the  present,  which  respectB  the  aliment 
of  a  hoy,  seven  years  appear   a  more  proper  period.'     The  ground  upon 
which  the  Court  proceedea  in  this  case  is  not  disclosed,  and  the  observation 
seems  to  imply  that  it  was  intended  to  decide  the  general  question,  that 
the  aliment  to  be  given  for  a  boy  was  to  be  limited  to  seven  years.    The  Lord. 
Ordinary  in  the  cause  gave  a  very  intelligible  ground  for  his  judgment, 
restricting  the  period,  which  will  be  afterwards  referred  to ;  and  if  the  decision 
of  the  Court  be  reganled  as  one  la3riDg  down  a  seneral  rule,  this  may  be  said  of 
it,  that  it  is  a  rule  which  subsequent  decisions  nave  not  supported.     The  prior 
decisions,  in  like  manner,  were  not  followed,  for  in  the  case  of  CaldtoeU  v. 
Stevxirt  (5  Brown's  Sup.  390),  decided  in  1773,  the  Court  gave  aliment  till  the 
boy  was  twelve  years  of  age.    With  regard  to  the  subsequent  decisions,  it  was  de- 
cided in  BaMarUyne  v.  Malcolm  (Hume,  p.  424),  in  the  year  1803,  that  aliment 
should  be  given  till  the  boy  attains  the  age  of  ten  years  ;  and  in  the  modem 
case  of  Amot  v.  Thomson^  25th  February  1826  (4  Shaw,  p.  603),  the  Court 
again  held  that  the  aliment  should  be  given  until  the  boy  arrive  at  the  age  of 
t^.     Even,  therefore,  if  the  matter  rested  upon  the  decisions  of  the  Supreme 
Courts,  the  rule  restricting  the  duration  of  the  aliment  to  seven  years  is  not 
sanctioned  by  a  uniform  course  of  decisions.    But  when  it  is  considered  that 
circumstances  have  very  much  changed  in  regard  to  the  value  of  money  and 
the  means  of  obtaining  a  livelihood  by  a  yoimg  boy,  since  the  end  of  the  last 
century,  it  seems  right  that  an  alteration  should  be  made  to  bring  the  rules  on 
this  subject  more  into  harmony  with  the  altered  state  of  things.     In  one  of  the 
cases  above  referred  to,  the  Court  seemed  to  consider  that  a  young  boy  could 
always  get  employment  in  herding,  and  boys  above  seven  years  of  age  might 
be  fit  for  this  occupation ;  but  the  remark  has  force  with  reference  only  to 
agricultural  and  pastoral  counties,  and  has  little  application  to  such  counties  as 
Itenfrewshire,  where,  although  agriculture  is  followed,  yet  the  staple  means  of 
employment,  of  a  population  that  exceeds  Perthshire  and  Ayrshire  by  many 
thousands,  is  derived  from  its  manufacturing,  mining,  and  maritime  business. 
Now,  as  regards  manufactures,  it  is  enacted  by  37  &  38  Vict  cap.  44,  sec.  13, 
that  '  in  a  factory  to  which  this  Act  applies  a  child  shall  not  be  employed  (a) 
during  the  year  One  thousand  eight  himdred  and  seventy-five  if  he  is  under 
the  a^e  of  nine  years ;  or  (6)  after  the  expiration  of  that  year  if  he  is  under  the 
age  ot  ten  years.'    Thus  the  age  of  ten  years  is  the  period  under  which  no  child 
can  be  employed  in  anv  of  the  manufactories,  and  these  are  numerous  in 
Renfrewshire,  falling  under  the  factory  statutes.    Then  the  Act  30  &  31  Vict, 
cap.  146  (the  Workshops  Act),  deals  with  all  other  handicrafts  by  manual  labour 
exercised    by  way  of    trade,    and    prohibits    the    employment   (sec.    6)  of 
any  child  under  the  age  of  ei^ht  in  any  handicraft.    The  Miners  Act  pro- 
hibits the  employment  of  any  Doy  under  twelve  years  of  age  under  ground 
(23  &  24  Vict  cap.  151,  sec  7);  and  no  collier  apprentice  can  be  under 
ten  years  of  age.    No  sea  apprentice  can  be  under  twelve  vears  of  a^e  (17  & 
18   Vict.  cap.   104,  sec.   141).      No  |>erson  can  be  bound  apprentice  to  a 
chimney-sweeper  under  the  age  of  sixteen   (3  &  4  Vict.  cap.  37,  sec   3)  ; 
and  no  child  under  ten  years  of  age  can  be  employed  by  a  chimnev -sweeper  else- 
where than  in  his  place  of  business  (27  &  28  Vict.  cap.  37,  sec.  6).    In  all  these 
various  trades  a  child  of  any  age  could  have  been  Wally  employed  at  the  time 
when  those  decisions  were  pronounced,  which  fixed  upon  the  period  of  sevesD 
years ;  and  the  question  now  is,  whether  it  is  relevant  to  take  into  consideration 
the  shutting  up  of  all  these  means  of  labour.     In  the  case  already  referred  to 
the  Court  of  Session  seemed  to  consider  that  it  was  not.    In  the  above  case  of 
PcUerson  v.  Speirs  there  is  this  *  N.B.'  appended  to  the  report :  *  N.B. — The 
Lord  Ordinary's  interlocutor  contained  this  ratio  decidendi,    in  respect  from  the 
nature  of  the  business  carried  on  bv  the  father,  the  defr.,  being  that  of  bleach- 
ing, drying,  and  dressing  of  cloth,  the  child  in  question  will  be  fit  for  being  em- 
ployed in  certain  branches  of  it  by  the  time  he  arrives  at  the  age  of  seven  years.' 
It  is,  however,  to  be  remarked  that  the  Court  disapproved  of  this  observntion  as 
a  ground  of  aecision,  and  that  therefore  it  had  no  influence  whatever  on  their 
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judgment.  If  ibis  disapproval  went  upon  the  ground  that,  as  the  father  could 
gire  employment  in  his  trade,  therefore  the  duration  of  the  aliment  should  be 
restricted  to  seven  years,  it  is  quite  an  intelligible  ground  of  judgment,  because 
at  the  end  of  the  seven  years  the  father  might  not  have  given  the  child  such 
employment.  But,  if  it  be  held  to  go  the  length  of  saying  that  it  is  not  relevant 
to  take  into  consideration  the  capability  of  a  child  obtaining  employment  in 
any  trade,  it  is  a  ground  of  judgment  which  cannot  be  followed.  Every  trade 
and  occupation  in  Ren^wsnire  is  shut  against  such  a  chUd,  except  herding,  of 
which  there  is  little  or  none  in  that  county,  and  the  vagrant  life  of  selling  penny 
newspapers  at  the  railway  stations,  in  regard  to  which,  moreover,  the  station- 
masters  limit  the  number  of  candidates  for  public  patronage.  Further,  the  pro- 
vision of  the  Education  (Scotland)  Act,  35  &  36  Vict  cap.  62,  sec.  69,  et,  seq., 
cannot  be  overlooked.  It  requires  the  parent  of  children,  under  penalties,  to 
provide  elementary  education  to  his  children  under  13  years  of  age — implying 
that  up  to  that  period  the  whole  time  of  the  child  cannot  be  allowed  to  be 
occupied  in  earning  its  own  subsistence.     Therefore,  while  not  questioning  the 

£t>priety  of  a  rule  that  may  have  been  quite  just  under  a  different  state  of  the 
w,  and  in  accordance  with  different  views,  as  to  the  upbringing  of  children  of 
tender  years,  the  Sheriff  now  thinks  that  that  rule  should  no  longer  be  followed, 
and  that  in  aU  ordinary  cases  the  duration  of  aliment  should  be  fixed  in  the 
eaae  of  boys  up  to  ten  years,  in  the  same  way  as  to  girls,  under  the  usual  re- 
servation of  a  nght  to  apply,  in  special  circumstances,  for  a  further  extension  of 
the  period.     With  regara  to  the  amount  of  aliment  to  oe  allowed,  it  is  quite  clear 
that  no  general  rule  can  be  laid  down.    Beference  must  be  had  in  deciding  this 
question  to  the  peculiar  circumstances  of  the  locality  in  which  the  pursuer  is 
residents    A  shilling  in  Unst  is  of  far  more  value  than  the  same  coin  in  Paisley, 
and  therefore,  a  ru&  that  may  be  a  good  one  for  one  county  would  be  inequit- 
able as  applied  to  another.     In  the  performance  of  their  duty  of  deciding  upon 
the  com^aints  of  inadequate  relief  by  paupers,  the  Board  of  Supervision  have 
iJways  taken  into  consideration  the  mode  and  means  of  livelihood  of  the  people 
of  the  district  from  which  the  complaint  comes ;  and  the  Sheriff  thinks  that 
this  would  be  a  legitimate  consideration  in  disposing  of  the  question  as  to  the 
amount  of  aliment  in  a  filiation  cause.    The  wa^  of  all  workmen  have  risen 
very  much  of  recent  years,  and  the  price  of  articles  of  food  has  also  cone  up  to 
nearly  doable  what  it  was  twenty  years  ago.    Children's  diet,  and  amongst 
oUiers  milk,  has  followed  in  this  respect  the  prices  in  regard  to  other  pro- 
visions :  and  unless  one  is  tied  down  by  some  absolute  law  to  2s.  6d.  a  week,  it 
is  [>roper  now  to  revise  the  scale.    But  neither  by  statute  nor  binding  decisions 
is  any  such  absolute  rule  recognised.    In  1782  £10  a  year  was  allowed  for  a 
girl  (Glendinning  v.  Fuit,  Mor.  445).    In  the  same  year  £8, 68.  8d.  was  allowed 
tor  a  boy  {Patenan  v.  Speirs,  Mor.  445).    In  Amott  v.  Thomson,  25th  February 
1826,  aliment  for  a  boy  was  allowed  at  the  rate  of  £7.  7s.  for  the  first  year,  and 
£6>,  Qs.  for  subsequent  years ;  and  in  Patrick  v.  Gooawyn,  8  D.  138,  one  of  the 
jadges  thought  £7  too  high  to  be  paid  for  a  weaver's  boy,  he  having  an  income 
of  only  £30  a  vear,  but  the  Court  allowed  it     Two  of  the  three  cases  go  much 
farther  than  the  Sheriff  thinks  it  necessary  to  do,  and  what  he  proposes  to  give 
is  3b.  a  week,  or  £7,  16s.  a  year.    Of  course  this  cannot  be  adopted  as  a  general 
role.    The  circumstances  of  the  father  may  be  such  that  he  cannot  afford  to 
pay  this  money  without  starving  legitimate  issue  that  he  may  have ;  other 
Durdens  may  also  lie  upon  him — such  as  the  support  of  a  mother,  which  may 
render  him  unable  to  pay  38.  a  week.    Then,  too,  the  character  of  the  woman 
must  be  taken  into  consideration.    It  is  not  uncommon  for  a  woman  to  make  a 
trade  of  setting  children  with  a  view  of  thereby  securing  from  the  fathers  or  the 
Parochial  Board  a  comfortable  subsistence.   She  receives  contributions  from  the 
different  fathers  secretly,  and  then  applies  for  parochial  relief,  and  the  only  means 
that  the  Parochial  Board  has  to  check  this  is  to  refuse  out-door  relief  to  any 
woman  whose  ground  of  pauperism  solely  is  that  she  is  burdened  with  bastard  chil- 
dren. The  pporhouse  test  has  been  found  veiy  effectual  in  checking  this  trade. 
In  the  present  case  the  pursuer  has  had  five  illegitimate  children,  but  they  have 
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been  all  to  one  man,  with  whom  she  has  lived  for  several  years,  and  she  cannot 
be  held  as  coming  within  the  description  of  the  class  referred  to.  In  coming 
to  a  decision  in  this  matter,  the  provision  of  the  Education  Act,  sec  69, 
requiring  parents  to  provide  elementary  education  for  children  between  five 
and  thirteen  years  of  age,  cannot  be  overlooked.  No  doubt  that  obligation 
existed  before  the  Education  Act,  but  the  law  could  not  before  that  Act  enforce 
it  And  the  expense  of  education  does  not  seem  to  have  been  taken  into  con- 
sideration (except  in  the  case  of  Lamb  v.  Pateraon,  5  D.  p.  24S)  as  an  element 
in  determining  the  amount  to  be  paid  weekly  by  the  father  of  a  bastard  child 
to  its  mother.  It  seems,  howeveT,  to  be  a  legitimate  element,  now  tbat  educa- 
tion is  made  compulsory  upon  the  parents  of  all  children,  whether  legitimate 
or  illegitimate  ;  out  the  Sheriff  is  not  prepared,  without  further  consideration 
and  consultation  with  his  brethren,  to  say  to  what  extent  it  should  be  admitted. 
There  is  one  other  point  which  may  here  be  noticed,  and  that  is,  that  the 
wealth  or  rank  of  the  lather  cannot  be  taken  into  account  as  a  ground  for  giving 
more  than  the  ordinary  sum.  Poverty  or  weakness  is  a  reason  for  dimini^ing 
it,  but  wealth  on  the  father's  part  is  not  a  reason  for  increasing  it  It  was 
determined  by  the  House  of  Lords,  in  the  case  of  Maule  v.  MatUe,  I  Wilson 
&  Shaw,  p.  266,  that  the  legitimate  son  of  a  wealthy  father,  unable  to  support 
himself  by  any  trade  or  profession,  is  entitled  to  claim  as  aliment  &om  his  fauier 
only  ^avjoport  beyond  wanty  and  all  that  ia  bevond  ikat  is  left  to  paternal  affec^ 
tion.'  This  doctrine  is  clearly  applicable  to  the  case  of  an  illegitimate  child.  It 
seems  to  have  been  forgotten  in  the  case  of  Lanib  v.  PaUiaon,  where  one  of  the 
Judges  is  reported  to  have  said  (15  Jur.,  p.  82),  'Looking  to  all  the  circumstances, 
and  considering  that  this  is  not  one  of  the  poorest  cases,  where  the  child  is  merely 
to  be  kept  alive,  I  don't  think  the  charges  more  than  reasonable.'  The  Court 
here  decerned  for  aliment  of  a  boy  at  the  rate  of  ;£12  per  annum  for  board,  £3 
per  annum  for  clothing,  and  £50  for  school  fees,  and  scnool  books,  and  me(Ucal 
attendance.  The  case  stands  alone  since  the  decision  of  the  House  of  Lords  in 
the  case  of  Maule,  in  taking  into  consideration  the  father's  wealth  as  a  reason 
for  giving  a  large  sum  to  the  mother.  The  case  of  Maule  does  not  seem  to  have 
been  quoted  to  the  Court  III. — The  same  considerations  that  induced  the 
Sheriff  to  increase  the  aliment,  lead  him  also  to  increase  the  sum  of  inlying 
expenses.  Much  larger  sums  have  been  given  by  the  Supreme  Court.  Thus, 
in  the  case  of  AmoU  v.  Thomson  above  mentioned,  where  the  point  was  dis- 
tinctly raised,  £4,  4s.  was  allowed.  Even  in  1765  £3  was  allowed  for  inlying 
expenses,  Shotts  v.  Donald,  Mor.  442.  Therefore  the  Sheriff  keeps  within  the 
decided  cases  in  increasing  the  inlying  charges  from  ^1,  10s.  to  £2,  2s." 

[We  understand  that  in  some  recent  cases  of  the  ordinair  kind  in  the  Sheriff 
Court  of  Glasgow,  aliment  has  been  granted  at  the  rate  oi  £8  per  annum,  and 
a  larger  sum  has  been  given  for  inlying  expenses  than  was  given  formerly.] 


THE 
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EECONVENTIOK 

"  Jurisdiction  by  reconvention  is  undoubtedly  recognised  by  our 
law."i  Although  this  statement  cannot  now  be  called  in  question, 
looking  to  comparatively  recent  decisions,  yet  the  extent  of  the 
doctrine,  and  the  precise  circumstances  under  which  the  plea  of 
reconvention  can  be  raised,  may  still  be  said  to  be  matters  of  doubt 
and  some  difiBculty.  The  doctrine  *  is  founded,  as  is  well  known, 
upon  the  civil  law,  but  the  views  of  our  own  institutional 
writers  do  not  assist  us  to  define  its  place  in  the  law  of  Scotland, 
it  being  indeed  quite  recently  maintained  that  none  of  these 
writers  recognised  reconvention  as  a  distinct  ground  of  jurisdic- 
tion at  alL  Stair  is  certainly  silent  Erskine,  who  devotes  more 
than  one  paragraph  to  the  subject  of  civil  jurisdiction,  ignores 
reconvention.  The  term  itself  is  foimd  in  Bankton,^  but  in 
such  a  connection  as  not  to  throw  much,  if  any,  light  upon  the 
question.  He  is  dealing  with  the  necessity  for  a  factor  or  cautioner 
in  suits  raised  by  foreigners,  and  iadds,  "  Such  factor  is  likewise 
bound,  for  the  same  reason,  to  find  caution  to  answer  the  defen- 
der's claim  in  a  reconvention  or  counter  action." 

These  authors  lived,  it  is  true,  before  the  time  when  dealings 
between  Scotchmen  and  foreigners  had  become  common,  and 
questions  were  beginning  to  arise  out  of  them.  At  the  same 
time  they  do  contemplate  the  possibility  of  lawsuits  brought  by  or 
against  foreigners,  and  their  silence  upon  the  subject  of  reconven- 
tion is  therefore  curious.  It  is  surely  very  remarkable,  for  example, 
that  Lord  Kames,  in  his  tract  upon  Courts,  should  find  no  pkce 
for  this  doctrina 

But,  it  has  been  argued,  that  by  reconvention  we  just  carry  out 
this  well-known  principle  of  law,  that  where  a  foreigner  has  pro- 
perty within  the  jurisdiction  of  our  Courts,  he  may  be  sued  in 
those  Courts.    The  pursuer,  in  coming  into  Court,  admits  that  he 

1  Lord  Ordinary  (Kinloch)  in  Thompson  v.  WhitehBOcL  *  ir.  23,  16. 
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has  property  in  this  country,  and  seeks  the  aid  of  our  Courts  in 
securing  it,  and  hence  arises  a  right  to  raise  the  actio  reconventionis. 
But  if  this  theory  be  true,  reconvention  has  been  most  improperly 
restricted  in  practice ;  for  the  possession  of  property  in  Scotland 
renders  the  owner  liable  to  actions  at  the  instance  of  any  party 
domiciled  here,  while  it  is  beyond  all  dispute  that  reconvention 
is  a  plea  open  only  to  the  defender  in  the  original  action. 

Nor  can  it  be  said  that  the  foreign  pursuer  has  prorogated  the 
jurisdiction  of  our  Courts,  since  he  was  compelled  by  the  very 
circumstances  of  the  case  to  bring  his  action  here.  It  would 
rather  appear  therefore  that  reconvention  as  a  ground  of  jurisdic- 
tion is  sufficiently  distinct  to  have  deserved  special  notice  by  our 
authorities. 

But,  in  whatever  way  the  doctrine  crept  into  the  Law  of  Scot- 
land, it  can  hardly  be  called  a  novelty.  The  oldest  case  bearing 
upon  the  subject  seems  to  be  that  of  Kirkhead  v.  Naime  (9th  Feb. 
1628,  M.  4839) ;  in  which  it  was  held  that  the  procurator  for  a 
foreigner  pursuing  here  was  not  bound  to  find  caution  in  an  action 
of  reconvention  which  the  defender  intended  to  raise.  The  report 
is  short  and  unsatisfactory.  It  would  rather  appear  to  be  the  opinion 
of  the  reporter  (Dune)  that  the  defenders'  action  should  have 
been  directed  against  the  procurator,  and  not  his  constituent  The 
curious  case  of  Vans  v.  SandUands  and  others  (18th  Nov.  1675,  M. 
4840),  which  has  been  cited  as  an  authority  upon  the  subject,  is 
perhaps  not  of  much  weight  A  Scotchman,  named  Martin,  sued 
by  foreigners  and  their  mandatory,  was  sent  to  the  Tolbooth  of 
Edinburgh  by  the  Court  of  Session  because  he  had  failed  to  find 
caution.  From  this  prison  he  made  his  escape,  and  as  the 
magistrates  or  keeper  of  the  Tolbooth  might  have  incurred  liability, 
an  action  was  raised  by  the  latter  to  have  it  found  that  this  escape 
was  not  due  to  any  carelessness  upon  his  part  To  this  action  the 
mandatory  alone  was  cited.  He  urged  that  he  had  only  power  to 
pursue  Martin,  and  that  the  foreigners  themselves  should  have 
been  called  as  parties.  The  case  seems  to  have  excited  no  little 
discussion,  and  the  Lords  did  "  much  reason  amongst  themselves," 
but  at  last  by  a  majority  they  allowed  the  jailor's  case  to  go  to  proo£ 
Probably  the  argument  which  prevailed  was,  that  "  this  escape 
being  accidental,  and  such  as  both  the  town  of  Edinburgh  and  the 
Lords  of  Session  were  concerned  in,  it  ought  to  have  an  immediate 
trial"  The  case  does  not  throw  much  light  upon  the  subject, 
because,  although  the  competency  and  even  the  propriety  of  citing 
the  foreigners  appears  to  have  been  admitted,  the  circumstances 
were  very  peculiar,  and  it  was  absolutely  necessary  that  this  actio 
reconventionis  should  proceed  in  Edinburgh.  The  whole  subject- 
matter  of  it  was  a  mere  incident  in  the  original  action.  If  these 
cases  are  of  any  weight  they  go  to  establish  the  liability  of  a 
mandatory  acting  for  a  foreigner,  to  defend  actions  brought  in  our 
courts  against  the  latter. 
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In  the  case  of  Askton,  Hodgson  &  Co.  v.  Macrill  (1775,  M.  4835), 
the  question  of  reconvention  was  again  raised,  but  it  does  not 
appear  from  the  decision  that  jurisdiction  was  sustained  upon 
this  ground  For  the  pursuers  had  used  arrestments,  and  they 
only  pleaded  reconvention  in  answer  to  the  objection  that  their 
arrestment  was  invalid  The  grounds  of  judgment  are  not  given. 
Beconvention  as  a  ground  of  jurisdiction  seems,  however,  to 
have  been  freely  admitted  In  the  case  of  White  v.  Spottiswoode 
(30th  June  1846,  8  D.  952),  although  the  action  did  not  rest  upon 
the  doctrine  of  reconvention,  it  formed  a  plea  for  the  pursuer,  and 
was  recognised  by  the  bench  as  a  ground  of  jurisdiction  even  in 
proceedings  before  the  inferior  Courts.  The  later  case  of  Ord  v. 
Barton  (22nd  Jan.  1847,  9  D.  541)  brought  up  this  subject 
directly.  In  that  case  a  domiciled  Englishman  had  claimed  in  a 
Scotch  sequestration.  The  trustee  upon  the  estate  brought  an 
action  against  him  for  the  purpose  of  having  an  alleged  illegal  pre- 
ference, which  the  Englishman  held,  reduced  To  this  action  he 
pleaded  that  there  was  no  jurisdiction.  The  Inner  House,  affirming 
the  judgment  of  the  Lord  Ordinary  (Ivory),  held  that  there  clearly 
was  jurisdiction.  It  is  to  be  observed  that  in  this  case  the  circum* 
stances  afforded  a  strong  ground  in  equity  for  the  plea  of  reoon- 
vention.  As  Lord  Moncreiff  observed, "  the  defender  is  a  claimant  in 
a  Scotch  sequestration,  and  he  must  therefore  take  from  us  the  whole 
law  of  bankruptcy  which  may  bear  upon  his  claim."  The  judg- 
ments in  this  case  do  not  throw  much  Ught  upon  the  doctrine,  but 
they  settle  two  points  relating  to  it  It  was  pleaded  that  the  con- 
clusions of  the  ti*ustee's  action  went  beyond  the  extent  of  the  fund 
available  for  satisfaction  of  the  defenders'  claims.  But,  as  Lord 
Justice  Clerk  Hope  remarked,  "  the  extent  of  the  fund  is  not  the 
measure  of  the  reconvention,  nor  is  this  the  principle  on  which 
it  Lb  founded"  It  also  seems  to  have  been  decided  by  this  case 
that  where  reconvention  is  the  ground  of  jurisdiction,  it  is  unne- 
cessary to  set  it  forth  in  the  summons. 

Two  cases  of  later  date  were  decided  by  Lord  Butherf  urd,  and  do 
not  seem  to  have  been  brought  before  the  Inner  House.  In  the 
first  of  these  cases,  that 'of  M'Ewan's  Trustees  v.  Bdbertson  (9th 
March  1852, 15  D.  265),  the  defender  was  a  foreigner,  who  had 
been  sequestrated  here,  but  dischaiged  under  an  arrangement.  The 
pursuers,  his  creditors,  raised  the  action  for  payment  of  a  composi- 
tion due  to  them,  and  pleaded  reconvention  in  respect  of  the 
bankruptcy  proceedings.  In  liis  note  the  Lord  Ordinary  says: 
"  The  present  case,  in  so  far  as  it  depends  upon  reconvention,  comes 
simply  to  this,  whether  a  foreigner,  having  carried  on  business  in 
Scotland,  and  obtained  a  sequestration  there,  and  having  afterwards 
abandoned  the  country,  and  being  no  longer  subject  to  the  jurisdic- 
tion of  its  courts,  may  be  sued  by  a  party  given  up  as  his  creditors 
in  the  sequestration  simply  on  the  ground  that  he  had  been  seques- 
trated, and  discharged  under  sequestration,  and  that  during  the 
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took  place.  Immediately  thereafter  the  master  of  this  ship  raised 
a  counter-action  against  the  arresters.  To  the  first  action  there  was 
a  plea  of  no  jurisdiction.  There  being  some  doubt  as  to  the  validity 
of  the  arrestments,  the  Court  were  called  upon  to  consider  whether 
or  not  reconvention  could  be  pleaded.  Lord  Deas  remarked,  '*  There 
is  no  charm  about  the  word  '  reconvention/  as  compared  with  '  con- 
vention/ so  as  to  entitle  you  to  say  that  you  must  always  have  the 
actio  conventionis  before  you  can  have  the  cuiio  reconventianis  as  a 
basis  for  founding  jurisdiction.  The  material  thing  in  my  opinion 
here  is,  that  both  parties  come  forward  together  asking  the  Court  to 
try  the  same  question  arising  between  them  in  the  same  capacities, 
and  that  to  entertain  the  one  action  and  not  the  other  would  defeat 
the  very  purpose  of  even-handed  justice  for  which  the  doctrine  of  re- 
convention was  established"  On  the  other  hand,  Lord  Ardmillan 
held  that  "  in  a  cause  in  which  that  plea  is  maintained  the  recon- 
vention ought  always  to  succeed,  and  not  to  precede  the  cause  out 
of  which  it  arises."  In  this  particular  case  the  two  actions  were 
counter  claims  for  damages  arising  out  of  the  same  collision. 

The  doctrine  of  reconvention  seems  to  have  been  last  discussed  in 
the  case  of  Longworth  v.  Yelverton,  Nov.  5,  1868,  7  Mswjph.  70,  the 
latest,  and  it  may  be  presumed  final  stage  of  the  great  Telverton 
cause.  It  was  raised  for  the  purpose  of  reducing  the  judgments  pro- 
nounced in  the  former  actions  once  depending  here  between  the 
pursuer  and  defender,  and  a  plea  of  reconvention  was  attempted  to 
be  set  up  to  meet  that  of  no  jurisdiction  upon  the  part  of  the  defender. 
The  question  therefore  came  to  be,  Is  it  necessary  that  the  actio 
conventionis  should  be  a  depending  process,  or  is  the  fact  that  it 
once  existed  sufficient  ?  Here,  again,  there  was  a  difference  of 
opinion ;  for  while  the  majority  of  the  Court  adopted  the  view  of 
Lord  Sutherfurd,  in  the  case  of  M^EvxirCs  TmsteeSy  and  repelled  the 
plea  of  reconvention.  Lord  Deas  remarked  that  "  the  doctrine  of  re- 
convention proceeds  upon  equitable  principles,  and  I  do  not  think 
there  is  sufficient  authority  for  holding  that  these  principles  will 
never  apply  unless  there  is  a  depending  action  in  Court/'  In  his 
Lordship's  opinion,  the  case  of  Morison  last  quoted  decides  the  con- 
trary. 

Such  is  the  case  law  upon  this  rather  curious  subject.  It  can- 
not be  said  to  be  quite  satisfactory,  but  it  is  fortunate  that,  as  other 
means  of  securing  jurisdiction  are  usually  to  be  found,  Scotchmen 
do  not  seem  to  have  been  often  compelled  to  take  refuge  in  the 
uncertain  plea  of  reconvention. 


THE  JUDICIAL  INVESTIGATION  OF  TRUTH. 

An  interesting  article  on  this  subject  appeared  in  the  last  number 
of  the  Quarterly  Review.  The  writer  begins  by  combating  the  idea 
that  it  is  to  lawyers  we  must  trust  for  the  attainment  of  law  reform. 
"  No  construction  or  reconstruction  of  a  system  of  law  can  ever  be  a 
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Teal  success  without  the  co-operation  of  minds  free  from  the 
trammels  of  professional  habits  of  thought  A  professional  class  (as 
a  class)  never  is  and  never  can  be  philosophical,  because  it  always 
is  and  always  must  be  the  slave  of  custom.  If  the  administration 
of  justice  is  ever  to  be  based  upon  a  sound  philosophy,  the  impulse 
must  be  given  in  the  main  by  a  strong  and  sustained  blast  of  lay 
common  sense."  A  blast  of  lay  common  sense  is  a  healthy  thing  for 
the  law  as  it  is  for  the  church.  But  it  cannot  be  denied  that  it  is 
lawyers  who  have  executed  the  work  of  law  reform,  and  a  good  part 
of  the  impulse  has  come  from  them  also ;  and  we  think  that  it  is  to 
them  that  the  public  must  continue  to  trust  for  carrying  out  this 
work.  The  writer  does  not  indeed  say  anything  to  the  contrary, 
but  his  language  might  possibly  be  misunderstood  by  laymen  who, 
without  requisite  knowledge,  are  anxious  to  signalize  themselves  as 
law  reformers.  Let  them  stick  to  their  "  blast '  The  reviewer  then 
considers  what  it  is  that  the  lay  mind  can  contribute  to  the  problem 
of  judicial  administration.  To  answer  that  question  it  is  necessary 
to  consider  the  end  and  object  of  every  practical  system  of  law.  To 
make  it  perfect  these  conditions  must  be  satisfied.  The  law  must 
be  (1)  just ;  (2)  certain ;  (3)  living  and  growing  in  order  that  it  may 
accommodate  itself  to  the  growing  wants  of  a  living  society ;  (4) 
must  be  applied  to  every  particular  case  with  the  minimum  of  error, 
(5)  of  delay,  (6)  of  expense.  It  is  with  the  last  three  conditions 
that  the  writer  deals. 

After  pointing  out  that  it  is  to  errors  in  fact,  not  to  errors  in  law, 
that  miscarriages  of  justice  are  mainly  due,  that  the  problem  which 
really  tries  judges  in  their  daily  work  is  the  investigation  of  facts,  and 
that  the  difficulty  is  largely  due  to  the  imperfection  of  the  methods 
which  have  been  elaborated  for  the  purpose,  he  adds  that  while  it  may 
at  first  sight  appear  that  the  matter  of  forensic  procedure  might 
of  all  departments  of  law  reform  be  safely  left  to  professional  men, 
**  yet  it  is  precisely  on  this  side  of  the  problem  that  the  necessity 
for  lay  assistance  is  most  keenly  felt  There  are  principles  of  pro- 
cedure no  less  than  principles  of  law ;  and  no  one,  perhaps,  is 
more  in  danger  of  losing  sight  of  sound  methods  of  investigating 
truth  than  the  lawyer,  who  has  spent  his  life  in  investigating  it; 
by  one — ^and  that  perhaps  a  very  defective — ^method.  The  skilled 
advocate  is  prone  to  forget  the  real  end  of  judicial  procedure,  while 
he  is  constantly  increasing  his  power  of  dealing  successfully  with 
the  procedure  which  he  finds  in  operation.  English  experience 
affonls  a  singular  illustration  of  this  propensity,  which  can  be 
matched  in  no  other  country.  We  have  for  some  centuries  lived 
under  the  jurisdiction  of  two  sets  of  tribunals,  working  with  two 
methods  of  procedure  about  as  widely  sundered  as  can  possibly  be 
conceived.  Each,  as  may  be  supposed,  has  its  strong  and  its  weak 
points,  and  yet,  such  is  the  force  of  professional  prejudice,  it  is 
quite  an  exception  to  find  a  lawyer  who  can  see  anything  worthy  of 
imitation  in  the  method  of  the  tribunals  before  which  he  has 
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not  practised.  Each  man  seems  conscientiously  to  believe  that 
what  he  has  been  accustomed  to  is  dictated  by  the  eternal  fitness 
of  things,  and  he  never  dreams  of  going  back  to  first  principles, 
and  asking  himself  what  are  the  avowed  objects  of  every  system 
of  procedure,  and  how  far  his  &vourite  machinery  adapts  itself 
to  the  great  end  in  view — the  judicial  investigation  of  truth." 

"  Keeping  ourselves  strictly  within  what  we  have  defined  as  the 
province  of  lay  thought,  let  us  inquire  whether  the  philosophy  of 
common  sense  will  not  supply  a  few  landmarks,  which  even  the 
most  experienced  lawyers  may  wisely  take  note  of  The  first 
remark  that  the  subject  suggests  is,  that  a  lawsuit  is  not  a  game  of 
whist.  This  may  seem  too  obvious  to  be  worthy  of  special  men- 
tion; but  no  one  can  go  far  in  the  inquiry  we  have  in  hand 
without  discovering  that  the  ideas  of  lawyers  are  almost  invariably 
built,  however  unconsciously,  upon  the  opposite  assumption. 

"  A  few  words  are  needed  to  explaio  this  singular  phenomenon. 
The  object  kept  in  view  by  those  who  frame  laws  for  whist,  is  to 
make  victory  depend  not  simply  on  the  strength  of  the  hands  that 
may  be  dealt,  but  in  as  great  a  measure  as  possible  upon  the  skill 
of  the  players.  If  this  were  not  done,  the  interest  of  the  game 
would  be  lost.  The  rules  are  consequently  framed  with  this 
express  object,  and  one  of  the  most  essential  is  that  each  player 
shall  be  at  liberty  to  conceal  his  hand  from  his  opponents.  If  the 
cards  were  displayed,  it  would  be  easy  in  almost  every  case  to 
count  the  honours  and  the  tricks  in  each  hand,  and  no  scope  would 
be  given  for  retrieving  a  weak  hand  by  superior  play. 

"  The  object  in  view  in  framing  the  law  of  forensic  procedure  is, 
or  ought  to  be,  exactly  the  reversa  Whatever  the  parties  may 
wish,  the  desire  of  the  Court  must  be  that  the  side  with  the 
stronger  hand — that  is  the  side  on  which  the  merits  preponderate — 
should  invariably  win.  The  primary  aim  must  consequently  be  to 
eliminate  as  far  as  practicable  the  influence  of  professional  skill, 
and  to  insure  the  verdict  for  the  right  side,  however  superior  the 
tactics  of  the  adversary  may  be.  Probably  no  advocate,  however 
much  he  may  enjoy  forensic  triumphs,  would  in  terms  assert  that 
the  rules  of  law,  like  the  rules  of  whist,  should  reward  professional 
skill  by  making  victory  largely  dependent  upon  it.  But  certainly 
there  is  no  advocate  of  any  eminence  who  could  not  tell  how  in 
unnumbered  cases  he  had  been  successful,  because  his  pleadings 
were  better  framed,  bis  evidence  more  judiciously  marshalled,  ius 
cross-examination  more  effectively  conducted,  or  his  arguments 
better  adapted  to  the  mind  of  the  Judge,  or  the  prejudices  of  the 
Jury,  than  those  of  his  adversary.  Under  any  sjrstem  superior  skill 
will  inevitably  tend  to  influence  the  result  of  a  legal  contest ;  but 
it  makes  all  the  diflerence  in  the  world  whether  this  is  regarded 
as  an  evil  to  be  brought  down  to  the  smallest  possible  dimensions, 
or  as  a  legitimate  incident  of  the  game  on  which  the  issue  may 
rightfully  be  made  to  depend." 
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Starting  from  the  principle  that  the  merits  of  the  case  should 
prevail  over  technical  skill,  the  reviewer  lays  down  some 
maxims  which  are  corollaries  of  the  proposition,  the  first  of  which 
is,  that  "Every  suitor  should  be  compelled  to  show  his  hand 
at  the  earliest  possible  stage  of  the  contest/'  and  he  gives 
some  examples  of  the  way  in  which  this  maxim  is  violated  in 
the  English  law,  and  of  "  the  extent  to  which,  by  crippling  the 
preliminary  process  of  discovery,  English  procedure  tends  to  convert 
an  action  at  law  into  a  game  of  skill."  Take  this  example. 
"  A  man  is  in  possession  of  an  estate  which  he  has  enjoyed  for  many 
years.  Suddenly  he  is  served  with  a  writ  of  ejectment.  The 
plaintiff  claims  the  estate  as  his  own.  The  possessor  desires 
to  know  what  the  meaning  of  the  demand  is.  'By  what 
tide,'  he  asks,  'do  you  insisb  on  turning  me  out  of  my  pro- 
perty ? '  *  You  will  hear  in  good  time,'  says  the  plaintiff.  *  Only 
come  into  Court  with  aU  your  deeds,  and  all  your  witnesses,  to 
answer  any  case  that  I  may  set  up,  and  if  you  have  any  right 
to  remain  in  possession  you  will  have  a-  verdict  in  your  favour.' 
*  But,*  says  the  possessor,  *  I  do  not  know  what  your  claim  is  based 
upon.  Are  you  going  to  deny  that  I  am  my  father's  son,  and  must 
I  be  ready  to  prove  that  ?  Or  do  you  say  that  the  deed  under 
which  my  father  entered  is  a  forgery  ?  Or  what  other  claim  have 
you  to  my  estate  ?  I  insist  upon  you  telling  me  what  story  it  is 
that  you  trumped  up,  in  order  that  when  you  attempt  to  prove  it,  I 
may  be  ready  with  counter  evidence,  and  I  shall  ask  leave  of  the 
Judge  to  question  you  on  the  subject'  Leave  cu^cordingly  is  asked, 
and  again  the  Judge  is  forced  solemnly  to  reply, '  I  cannot  allow 
the  question ;  what  the  plaintiff  means  or  hopes  to  prove  is  his  case, 
and  there  is  a  rule  of  law  which  says  that  you  cannot  compel  a 
litigant  to  make  such  a  discovery  as  you  are  asking  of  his  own  case 
until  the  time  comes  for  going  into  evidence.  You  must  prepare 
yourself  to  meet  whatever  he  may  prove,  and  you  must  not  ask  him 
to  tell  you  beforehand  what  it  is  likely  to  be.'  '  But  it  is  a  great 
hardship  on  me,'  says  the  possessor,  '  to  come  into  Court  to  light 
against  an  enemy  who  shrouds  himself  in  darkness.'  *That 
is  so,  no  doubt,'  the  Judge  must  reply,  'but  I  cannot  allow 
your  question.  -There  is  a  rule  of  law  to  the  contrary.  The 
plaintiff  cannot  be  compelled  to  show  his  hand  before  the  trial.'  " 
There  are  defects  in  our  Scottish  procedure,  but  we  are  not  quite  so 
bad  as  all  this. 

The  second  maxim  is,  "  Let  the  plaintiff  state  the  facts  on  which 
he  grounds  his  complaint,  and  then  let  the  defendant  state  the  facts 
on  which  he  relies  for  his  defence,  in  plain  concise  English,  un- 
fettered by  any  technical  rules."  Then  the  history  of  the  methods 
of  "  open  pleading  "  and  "  special  pleading  "  are  briefly  referred  to, 
and  it  is  shown  how  the  latter  "  broke  down,  because  it  needed  in- 
tellectual giants  to  work  it." 

These  two  principles  of  FuU  Discovery  and  Untechnical  Plead- 
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ing  are  the  great  principles  for  which  the  reviewer  contends. 
Taking  these  for  granted,  he  considers  next — elaborately  and  ¥dth 
minute  reference  to  the  Judicature  Act  of  last  year  and  the  new 
Bules  of  Court  in  England — before  what  tribuniEds  and  by  what 
methods  disputed  questions  are  to  be  tried. 


LIABILITY  OF  LAW  AGENTS. 

In  the  case  of  Dorward  v.  A.  jR,  which  was  reported  in  the  last 
number  of  the  Journal^  there  was  raised  an  interesting  question 
relating  to  the  liability  of  law  agents. 

An  agent  had  been  employed  to  conduct  a  case  in  which  his 
client  was  the  pursuer,  in  the  Sheriff  Court  of  Cupar,  and  had  con- 
ducted it  up  to  the  time  when  an  adverse  judgment  was  given  by 
the  Sheriff-Substitute.  He  failed  however  to  give  notice  of  this 
judgment  to  his  client,  who  did  not  live  in  Cupar,  and  as  the  inter* 
locutor  was  not  appealed  against,  it  became  final  The  action  to 
which  we  now  refer  was  raised  shortly  afterwards  against  the 
agent,  and  was  grounded  upon  this  culpable  neglect  of  professional 
duty,  and  concluded  inUr  alia  for  payment  of  the  sum  sued  for  in 
the  original  action.  It  was  obvious  that  in  order  to  succeed  two 
things  must  be  established  by  the  pursuer^— ;/£r^,  the  neglect  on  the 
part  of  the  defender;  sectmi^  loss  arising  from  the  neglect  As  to 
the  first,  the  pursuer  seems  to  have  had  little  diflSculty  in  satisfying 
both  Sheriff-Substitute  and  Sheriff  that  the  defender  had  failed  in 
his  duty.  But,  as  the  former  judge  remarked,  ''a  further  question 
remains."  It  was  easy  to  show  that  the  right  of  appeal  had  been 
lost  through  the  negligence  of  the  defender.  For  the  pursuer  had 
naturally  relied  upon  his  agent  who  was  in  Cupar,  and  who  was 
presumed  to  be  looking  after  his  interests  there.  He  was  not 
aware  of  there  being  any  judgment  against  which  to  appeal,  until 
an  appeal  became  incompetent  But  to  show  this  was  not  enough. 
How  is  a  right  of  appeal  to  be  estimated  in  claiming  damages 
upon  the  ground  of  pecuniary  loss  ?  A  successful  appeal  no  doubt 
would  have  given  the  pursuer  what  he  sued  for,  and  what  in  the 
present  case  he  demanded  from  his  agent.  But  an  unsuccessful 
appeal  would  have  involved  him  in  loss.  The  neglect  of  his  agent, 
highly  improper  as  it  was,  may  have  resulted  in  actual  gain  to  the 
cHent  It  may  have  just  put  a  stop  at  once  to  what  otherwise 
would  have  been  an  expensive  and  fruitless  course  of  litigation. 
The  case  came  in  the  first  instance  to  depend  before  the  Sheriff- 
Substitute,  who  was  thus  placed  in  a  somewhat  awkward  position. 
It  was  contended  that,  as  the  pursuer  had  a  reasonable  chance 
of  succeeding  had  an  appeal  been  taken,  he  was  entitled  to  recover 
damages.  But  the  Sheriff-Substitute  bad  already  decided  against 
the  pursuer  in  the  original  action,  and  it  was  difficult  for  him  to 
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look  upon  the  appeal  as  likely  to  have  proved  successful  What 
he  did,  as  appears  from  the  note,  was  to  go  over  the  ground  of  his 
former  judgment  He  says — *'  He  has  carefully  reconsidered  his 
judgment  in  the  former  case.  If  he  had  been  satisfied  now  that 
that  judgment  was  erroneous,  he  might  have  been  bound  to  proceed 
upon  that  footing,  and  to  hold  that  an  appeal  should  have  led  to  a 
reversal ;  but  considering  the  judgment  as  candidly  as  he  can,  he 
still  thinks  it  is  right"  Accordingly  he  found  "  That  the  pursuer 
has  not  established  that,  by  the  failure  of  the  defender  to  let  him 
know  the  result  of  the  case,  any  loss  has  accrued  to  him,  inasmuch 
as  he  has  failed  to  prove  that  the  appeal  would  have  been  likely  to 
result  in  a  decision  in  his  favour." 

The  SherifiT,  although  recalling  the  interlocutor  of  his  Substitute, 
and  finding  some  damages  due,  agreed  with  him  in  thinking  that  it 
had  not  been  proved  that  the  appeal  would  have  been  beneficial 
to  the  pursuer,  and  in  refusing  to  award  damages  for  the  loss  of  the 
right  of  appeal.  But  the  ground  upon  which  he  went  was  some- 
what different  While  the  SheriflT-Substitute  reviewed  the  original 
action,  and  satisfied  himself  in  this  way  that  an  appeal  would 
have  entailed  loss,  not  gain,  to  the  pursuer,  the  Sherifif  really 
refused  to  consider  the  original  action  at  all.  He  says,  "No  doubt 
the  pursuer  has  failed  to  prove  that  an  appeal  would  have  been  of 
any  benefit  to  him.  Indeed  the  SherifiT  thinks  it  would  have  been 
impossible  for  the  pursuer  to  do  this.  It  cannot  be  determined 
with  certainty  whether  the  pursuer's  claim  against  Sir  John 
Bethune  is  well  or  ill  founded,  until  it  is  submitted  to  the  highest 
tribunal  of  the  country.  The  Sheriff  has  not  considered  whether, 
in  the  case  at  the  pursuer's  instance  against  Sir  John  Bethune, 
he  would  have  arrived  at  a  different  conclusion  from  the  Sheriff- 
Substitute  or  not  He  has  read  the  proceedings  in  that  process, 
which  have  been  produced  in  the  present  case,  and  he  observes 
that  the  Sheriff-Sutetitute,  in  disposing  of  it,  states  that  the  question 
between  the  pursuer  and  Sir  John  was  one  of  difBculty." 

The  Sheriff-Substitute  in  substance  said  to  the  pursuer, — "  You 
have  lost  nothing  and  therefore  can  recover  nothing,"  while  the 
Sherifi's  answer  was, — ^"'It  is  not  proved  that  you  have  lost  any- 
thing, and,  as  such  proof  is  impossible,  therefore  I  can  give  you 
nothing."  We  humbly  think  that  the  argument  of  the  Sheriff  does 
at  least  answer  that  of  the  Sheriff-Substitute.  The  plan  of  the 
former  was  to  go  into  the  merits  of,  and  decide  over  again,  the  first 
action.  But  the  Sheriff  saw,  and  we  think  rightly,  a  difficulty  in 
taking  such  a  course.  The  Sheriff-Substitute  could  not  possibly  tell 
what  would  have  been  the  result  in  any  other  Court  but  his  own. 
The  pursuer  had  his  chance  of  a  reversal  until  defeated  in  "  the 
highest  tribunal  of  the  country."  The  Sheriff-Substitute's  opinion 
upon  the  merits  had  been  given  already  in  deciding  the  original 
action,  and  what  the  pursuer  did  was  not  to  ask  him  to  reconsider 
his  judgment,  but  to  award  him  damages  against  a  man  who  had 
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deprived  him  of  his  legal  right  of  appeal  and  reasonable  chance 
of  a  reversal.  The  Sheriff,  on  the  other  hand,  refused  to  go  into 
the  merits  of  the  first  action,  and  seems  to  have  held  himself  pre- 
cluded from  doing  so. 

Now  we  think  that  this  case  fairly  raises  the  question  whether 
or  not  in  such  circumstances  all  that  the  pursuer  has  got  to  do  is  to 
establish  the  reasonable  nature  of  his  original  claim,  and  to  throw 
upon  the  defender  the  ornis  of  establishing  that  the  neglect  of  pro- 
fessional duty  upon  his  part  GSxmot  possibly  have  injured  his  client 
There  was  an  uncertainty  about  the  result  of  the  appeal,  had  it 
been  taken,  but  was  the  defender,  who  had  been  beyond  all  doubt 
guilty  of  neglect,  to  gain  because  of  this  uncertainty  ?  was  in  fact 
the  pursuer  even  bound  to  prove  that  the  appeal  would  have  been 
likely  to  result  in  his  favour?  or  was  not  the  defender  rather 
bound  to  prove  that  success  was  impossible  ?  It  is  thought,  with 
all  respect  to  the  learned  and  able  Sheriffs  who  have  thought 
otherwise,  that  there  is  authority  in  the  law  of  Scotland  for  answer- 
ing their  questions  in  the  affirmative. 

It  will  be  borne  in  mind  that  we  are  here  dealing  with  a  case 
in  which  the  question  of  what  amount  of  discretion  must  be 
allowed  to  an  agent  is  really  entirely  excluded.  An  agent  may  be 
entitled  to  throw  up  a  case  after  having  obtained  a  judgment  of  the 
Sheriff-Substitute, and  to  decline  to  take  an  appeal;  but  he  is  of  course 
boimd  to  give  his  client  an  opportunity  of  carrying  on  that  appeal 
if  so  advised.  Nor  is  this  a  case  of  ignorance  involving  the  question 
of  the  degree  of  professional  skill  required  for  the  exercise  of  the 
profession.  It  is  one  simply  of  negligence,  and  that  of  a  gross 
kind,  as  will  appear  from  a  perusal  of  the  notes  appended  to  the 
judgments. 

For  a  full  reference  to  all  the  cases  bearing  upon  this  subject, 
both  English  and  Scotch  reference  must  be  had  to  the  chapter  upon 
"  Professional  liabilities "  in  Mr.  Begg's  treatise,  in  which  will  be 
found  a  clear  statement  of  the  law.  We  can  refer  only  to  one  or 
two  cases  decided  in  this  country  which  seem  to  relate  specially  to 
the  question  above  stated.  In  the  case  of  Chatto  &  Co,  v.  Marduxil, 
17th  Jan.  1811,  the  party  guilty  of  neglect  was  a  messenger  at 
arms,  who  had  failed  to  execute  a  poinding,  and  the  action  was 
raised  against  him  and  his  cautioners  for  the  full  amount  of  the 
debt.  In  this  action  the  pursuers  were  successful,  although  it  was 
pleaded  that  under  the  circumstances  a  poinding  was  impossible, 
and  must  have  failed  if  attempted.  In  giving  judgment.  Lord 
Craig  observed  that  "  it  was  very  inexpedient  to  permit  an  inves- 
tigation into  the  amount  of  the  damage  sustained  on  account  of  the 
great  uncertainty  which  attended  such  inquiries ;"  and  the  Lord 
President  (Blair)  said,  "  one  thing  seems  to  be  established,  that  the 
creditor,  employer  of  the  messenger,  is  not  bound  to  prove  the 
qiLaifUnm  of  the  damage."  In  short,  the  possibility  of  the  debt  being 
recovered  from  the  execution  of  the  poinding  seems  to  have  been  a 
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sufficient  ground,  in  their  opinion,  for  giving  judgment  against  the 
.  negligent  messenger.  There  can  be  no  difference  in  principle  between 
the  case  of  a  messenger  at  arms  and  a  law  agent  where  negligence 
is  the  charge  made  against  them,  seeing  that  the  element  of  discre- 
tion is  quite  excluded.  But  in  the  case  of  LUlie  v.  MacdoncUd, 
13th  Dec.  1816,  the  offender  Macdonald  was  a  law  agent.  It  may 
be  sufficient  to  quote  the  rubric  of  that  case,  which  is  as  foUows : 
**  A  bond  and  assignation  having  been  granted  to  a  party^  it  was 
found  that  his  agent,  being  unable  to  prove  that  he  had  duly 
intimated  the  assignation,  was  liable  for  the  amount,  although  the 
assignation  was  made  twenty-five  years  before  action  was  raised 
against  the  agent,  and  although  it  appeared  that  the  debt  assigned 
was  compensated  at  the  time  of  the  assignation."  It  will  be 
observed  that  the  agent  was  found  liable  in  the  amount  of  the  bond, 
although  in  substance  a  defence  similar  to  that  raised  in  Dorward's 
case  was  made.  For  it  was  observed  from  the  bench  that,  "  as  to 
the  defence  that  the  bond  was  compensated  so  that  intimation 
would  not  have  secured  relief  from  the  bond  assigned,  Mr  Mac- 
donald was  bound  to  have  intimated  valicU  quantum^  Perhaps  the 
most  important  case  is  a  more  recent  one,  that  of  Boss  or  Urqukart 
V.  Grigor,  June  12,  1857,  19  D.  853.  That  case  was  decided  in 
favour  of  the  agent,  the  Court  being .  of  opinion  that  the  neglect 
allied  (faiUng  to  give  notice  of  an  interlocutor  allowing  proof)  had 
not  been  proved.  So  that  the  present  question  did  not  affect  the 
ground  of  decision.  But  it  is  dealt  with  by  the  judges,  the  effect 
of  their  observations  being  well  expressed  by  the  rubric,  when  it 
says  that,  assuming  the  action  had  been  lost  by  the  negligence  of 
the  agent,  "  the  conclusions  of  the  action  so  lost  would  not  neces- 
sarily be  the  measure  of  the  damage,  but  the  Court  would  inquire 
into  the  soundness  of  the  claim."  This  opinion  may  be  said  to  be 
in  advance  of  what  was  held  in  the  previous  cases ;  an  examination 
of  the  case  will  show,  however,  it  is  thought,  that  if  the  pursuer 
sets  forth  a  reasonable  ground  for  the  action,  this  will  warrant  a 
claim  against  his  agent  by  whose  negligence  that  action  has  suf- 
fered. All  that  the  Court  appear  to  stipulate  for  is  a  right  to 
inquire  into  the  facts  and  circumstancea  The  case  of  Davidson  v. 
Madeenzie,  20th  Dec.  1855, 19  D.  227,  may  be  also  referred  to  for 
the  opinions  of  Lords  Colonsay  and  CurriehilL  At  the  same  time, 
one  cannot  help  seeing  difficulties  in  the  way  of  giving  decree 
against  the  agent  for  the  full  sum  sued  for  in  the  original  action, 
difficulties  which  the  learned  Sheriff  here  found  it  impossible  to 
get  over. 


182 


EEMAEKS  ON  EECENT  ENGLISH  CASES. 

Passengers'  Luggage. — On  this  subject — a  subject  of  considerable 
importance  to  people  who  travel  by  rail,  that  is  to  say,  to  everybody 
— ^two  recejit  cases  are  worthy  of  note,  the  one  in  Queen's  Bench, 
the  other  in  the  Exchequer  Chamber,  in  error  from  the  Court  of 
Exchequer.  One  might  fancy  that  as  the  conveyance  of  the  per- 
sonal luggage  of  a  traveller,  for  which  he  pays  no  separate  chaige, 
is  accessory  to  the  conveyance  of  the  passenger  himself,  the  liability 
of  the  carrier  for  the  safe  conveyance  of  the  passenger^s  luggage 
should  not  be  more  extensive  than  his  liability  for  the  safe  convey- 
ance of  the  passenger.  But  as  Chief- Justice  Cockbum  has  said, 
*'  The  law  is  now  too  firmly  settled  to  admit  of  being  shaken  that 
the  liability  of  common  carriers  in  respect  of  articles  carried  as  pas- 
sengers' luggage  is  that  of  carriers  of  goods  as  distinguished  from 
that  of  carriers  of  passengers,  unless  indeed  where  the  passenger 
himself  takes  the  personal  charge  of  them,  in  which  case  other  con- 
siderations arise."  Macrow  v.  Oreat  Western  Baiiway  Company^  6 
L.  R,  Q.  B.  612.  In  AgreU  v.  London  and  North-  Western  Baiiway 
Company,  in  the  Exchequer  Chamber,  Feb.  12,  1876,  the  question 
arose,  as  it  must  often  arise  in  cases  of  this  class,  whether  the  lug- 
gage had  been  delivered  to  the  company.  In  this  case  the  plaintiff, 
who  was  going  to  HuU,  gave  his  portmanteau  to  the  railway  porter, 
who  placed  it  on  the  platform,  near  the  place  where  luggage  was 
usually  placed,  which  was  to  be  despatched  to  the  plaintiff's  destina* 
tion.  The  plaintiff  himself  affixed  a  label  of  address.  This  was 
half  an  hour  before  the  train  started,  and  when  it  did  start,  it  was 
discovered  that  the  luggage  was  off.  The  Court  of  Exchequ^ 
Chamber  held  that  the  luggage  was  not  delivered  to  the  company ; 
it  was  given  to  the  company's  servant  to  await  the  traveller's  further 
orders.  Certainly,  the  traveller  had  not  lost  the  immediate  control 
of  the  luggage.  But  when  a  passenger  takes  the  luggage  into  the 
carriage  with  him,  he  still  preserves  the  immediate  control  over  it ; 
yet  the  company  is  liable  for  the  loss,  unless  the  traveller  has  been 
more  than  usually  negligent.  Campbell  v.  Caledonian  Railway  Com* 
pany,  14  D.  806.  Le  CorUeur  v.  South-  Western  Railway  Company^ 
33  L.  J.,  Q.  B.  40.  From  this  case  it  may  be  seen  that  the  case  of 
passengers'  luggage  is,  according  to  the  decision  of  the  Court  as  it  is 
in  fact,  very  different  from  the  case  of  ordinary  gooda  If  goods 
had  been  delivered  to  a  servant  of  the  railway  company,  the  com- 
pany would  have  been  liable  if  the  goods  were  thereafter  lost. 

In  Kent  v.  Midland  Railway  Company^  43  L  J.  Reports,  Q.  B.  18, 
the  question  was  whether  the  case  fell  within  the  condition  which 
had  been  imposed  in  the  passenger's  ticket.  The  condition  was  that 
the  company  was  not  to  be  responsible  for  loss  arising  off  its  own 
line.  The  station  at  Birmingham  belongs  to  the  London  and  Wes- 
tern Baiiway  Company,  but  the  Midland  Company  have  the  use  of 
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it,  and  are  entitled  to  the  services  of  the  porters.  On  arrival  at  Bir- 
mingham, the  plaintiffs  luggage  was  taken  by  a  porter,  who  said  he 
would  meet  him  with  the  luggage  at  the  train  for  Chester.  When 
the  plaintiff  came  to  that  train  the  porter  was  on  the  platform  with 
the  luggaga  It  was  never  seen  afterwards.  The  Court  held  that 
according  to  the  true  construction  of  the  condition  the  luggage  could 
not  be  said  to  be  off  the  company's  liue  until  it  was  out  of  their 
custody,  and  into  the  custody  of  some  person  responsible  for  the 
loss,  and  that  there  was  no  evidence  that  the  London  and  North- 
western Company  ever  took  the  luggage  into  their  custody.  It 
was  not  necessary  to  decide  whether  the  traveller  was  bound  by  the 
condition,  which  he  had  not  read ;  or  whether  the  condition  was 
reasonabla 

Master  and  Servant — Pilot. — ^In  the  case  of  Smith's  ExeciUrix  v. 
Steele  (23  Weekly  Reports,  389),  the  question  was  whether  a  ship- 
owner is  responsible  for  injuries  caused  to  a  pilot  by  the  negligence 
of  the  crew.    The  voyage  had  not  actually  commenced,  but  the 
pilot  was  on  board  in  the  way  of  his  occupation  giving  directions  to 
the  crew.    The  Court  held  that  he  was  clearly  on  board  as  a  pilot, 
and  on  the  same  terms  as  to  rights  and  to  risks,  whatever  these 
might  be,  as  if  the  voyage  had  cu^tually  commenced     By  the  Mer- 
chwt  Shipping  Act,  17  &  18   Vict.  c.   104,  the  pilot  is  subject 
to  a  penalty  if  he  refuses  to  take  chaige  of  a  ship  (sec.  365),  and  the 
owner  is  bound  under  a  penalty  to  employ  a  pilot  (sec:  353).    The 
Court  held  that  the  shipowner  was  liable.    The  question  really 
came  to  -this,  whether  there  was  an  implied  contract  between  the 
pilot  and  the  owner  that  the  former  should  take  the  risk  of  the 
n^ligence  of  the  owner's  servants.    In  Wilson  v.  Merry  &  Cuning- 
hame,  Lord  Cairns  said  that  the  master  was  not  liable  to  the  servant 
unless  there  was  negligence  on  his  part  in  that  which  he  had  con- 
tracted to  do.   He  might  contract  to  do  the  work  himself;  if  he  did 
not  he  was  only  responsible  to  the  extent  of  appointing  competent 
persons  to  do  it.    •*  A  servant  may  choose  for  himself  between  serv- 
ing a  master  who  does  and  a  master  who  does  not  attend  in  person 
to  his  business."    In  the  present  case  the  owner  had  certainly  not 
contracted  to  do  the  work  himself,  or  attend  to  it  himself;  and  yet  he 
was  liable  for  the  acts  of  the  servants.    There  had  been,  properly 
speaking,  no  contract  at  all,  the  employment  being  compulsory  on 
botb  sides.    The  pilot  had  not  undertaken  any  risk  arising  from  the 
negligence  of  the  owner's  servants.    He  could  not  choose,  as  Lord 
Cairns  puts  it,  between  entering  into  the  employment  of  a  master 
who  did  and  entering  into  that  of  one  who  did  not  attend  in  person 
to  his  business. 

The  case  was  held  to  come  under  the  principle  of  such  cases  as 
Indermauer  v.  Dames,  L.  R 1,  C.  P.  274,  aflBrmed  in  error,  L.  R  2,  C.  P. 
311.  The  pilot  went  upon  the  ship  not  as  a  "  mere  volunteer  or 
licensee,  or  person  whose  employment  is  such  that  danger  may  be 
considered  as  bargained  for,  but  upon  business  which  concerned  the 
owner,  and  upon  his  invitation  express  or  implied." 
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Secret  Payment  hy  one  C(mtr acting  Party  to  Agent  of  the  other  Con^ 
tracting  Party. — In  the  case  of  Moriaon  v.  Th/mpson  (43  L.  J.  Re- 
ports, Q.  B.  215),  it  was  held  that  where  an  agent  for  a  purchaser 
made  an  arrangement  without  his  principal's  sanction,  whereby  be 
received  a  profit  out  of  the  transaction  in  connection  with  his  agency, 
his  employer  was  entitled  to  claim  the  sum  thus  acquired.  In  that 
case  the  plaintiff  authorized  the  defender  to  negotiate  for  the  pur- 
chase of  a  particular  steamship  on  the  basis  of  an  offer  of  £9000 ; 
but  it  was  eventually  sold  for  £9250.  Prior  to  the  sale  an  arrange- 
ment was  made  between  the  vendor  and  his  broker,  that  if  the 
latter  sold  the  ship  for  more  than  £8500,  the  broker  should  have 
right  to  the  overplus.  The  arrangement  was  known  to  the  pur- 
chaser's agent,  but  not  to  the  purchaser  himself.  It  was  arranged 
between  the  vendor's  brgker  and  the  purchaser's  agent  that  the 
latter  should  receive  £225.  On  this  becoming  known  to  the  pur- 
chaser he  raised  an  action  against  his  agent  for  the  sum ;  and  the 
jury  found  for  the  plaintiff.  The  Court  of  Queen's  Bench  sustained 
the  verdict.  The  decision  was  in  conformity  with  many  previous 
authorities.  The  law  on  the  subject  is  summed  up  thus  in  Story  on 
Agency : — "  It  may  be  laid  down  as  a  general  principle  that  in  all 
cases  where  a  person  is,  either  actively  or  constructively,  an  agent 
for  other  persons,  all  profits  or  advantages  made  by  him  in  the  busi- 
ness beyond  his  ordinary  compensation  are  to  be  for  the  benefit  of 
his  employer."  In  short,  as  it  was  put  by  Lord  EUenborough  in  an 
old  case,  ''  no  man  should  be  allowed  to  have  an  interest  against 
his  duty." 

In  the  case  of  Sorby  v.  Smith,  in  the  Court  of  Queen's  Bench  in 
February  last,  the  question  was  raised  whether  a  secret  arrange- 
ment, by  which  an  agent  secured  a  profit,  had  not  a  still  more  im- 
portant effect — whether  it  did  not  vitiate  the  contract  In  that  case 
the  agent  for  the  proprietrix  of  a  colliery,  with  the  knowledge  of  the 
principal,  entered  into  a  contract  with  another  for  the  supply  of 
waggons  for  the  collieiy.  For  this  he  received  unjcnown  to  his  prin- 
cipal £60.  He  also  made  a  contract  with  the  person  who  was  to 
supply  the  waggons  to  supply  coals  to  him  for  five  years  at  the  rate 
of  six  shillings  and  sixpence  per  ton.  Coals  rose  to  a  much  higher 
price,  and  implement  of  the  contract  was  refused.  The  defence 
was  that  the  agent  had  no  authority  to  make  such  a  contract,  emd 
that  the  proprietrix  of  the  colliery  was  induced  to  enter  intx)  the 
agreement  because  of  a  fraudulent  collusion  between  the  plaintiff 
and  her  agent.  At  the  trial  Pollock,  B.,  left  it  to  the  jury  to  say 
whether  there  had  been  a  fraudulent  and  corrupt  agreement,  and 
directed  the  jury  that  they  could  not  find  for  the  owner  of  the  col- 
liery unless  they  held  that  the  agent  and  the  other  ^arty  had 
entered  into  a  fraudulent  conspiracy  for  which  they  might  have 
been  indicted.  The  jury  held  that  what  had  been  done  did  not 
amount  to  fraud,  so  as  to  vitiate  the  contract.  The  Court  of  Queen's 
Bench,  however,  held  the  direction  wrong.     The  question,  as  Cock- 
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bum,  C.J.,  put  it,  was  whether  the  (^ration  of  this  secret  profit  was 
to  exercise  on  the  agent's  mind  an  influence  adverse  to  his  em- 
ployer's interest  If  so,  there  was  fraud,  which  vitiated  the  con- 
tractw 

Trade  Mark, — ^In  Smith  v.  Mason,  another  of  the  endless  and 
ever-varying  trade  mark  cases  was  recently  decided  by  Vice- 
Chancellor  HalL  A  person  of  the  name  of  Smith  patented  a  medi- 
cine which  he  called  "Smith's  Pectorine."  Perhaps  to  make  it 
more  distinctive,  he  changed  the  name  to  *•  Pectorine."  Shortly 
afterwards  he  found  that  another  person  was  selling  a  medi- 
cine under  the  name  of  "  Pectorine."  An  injunction  being  applied 
for,  the  defence  was  that  the  second  "  Pectorine  "  was  composed  of 
totally  different  ingredients  from  the  first  of  the  species.  The  Vice- 
Chancellor  granted  the  injunction.  The  name  "  Pectorine "  was 
purely  a  fanciful  one.  The  name  differed  entirely  from  such  a 
name  as  "  Nourishing  Stout."  The  case  came  under  the  same  cate- 
;^oiy  as  the  "  Eureka  Shirt "  case — a  name  which  was  found  to  be 
protected.  Ford  v.  Foster  (L  R  7,  Ch.  611).  There  is  no  monopoly 
in  common  words  of  the  English  language ;  there  is  in  purely  fanci- 
ful appellations. 

TenarU  of  Shootings, — ^A  somewhat  curious  question  occurred  in 
the  case  of  Oeams  v.  Baker,  March  24th.  The  plaintiff  took  a  lease 
of  a  mansion-house  and  the  exclusive  right  of  shooting,  coursing,  and 
fishing  over  the  estate.  Soon  after  the  lease  was  entered  into 
a  portion  of  the  wood  on  the  estate  was  put  up  to  sale ;  and  it  was 
alleged  by  the  plaintiff  that  if  this  sale  were  carried  out>  some  five 
or  six  of  the  plantations  on  the  estate  would  be  destroyed, 
and  consequently  great  injury  would  be  done  to  the  shoot- 
ings because  of  the  destruction  of  the  covers  for  the  pheasants. 
Vice-chancellor  Hall  granted  an  injunction.  The  Lord  Justices 
reversed.  They  held  that  there  was  nothing  in  the  agree- 
ment depriving  the  owner  of  the  estate  of  his  proprietary 
right  to  manage  his  estate  as  he  pleased.  If  the  shooting  tenant 
desired  or  required  the  proprietor's  right  to  be  restricted,  there 
should  have  been  a  clause  inserted  in  the  agreement.  It  appears 
to  us  that  the  question  depends  on  this  other  question,  whether  the 
cutting  down  of  the  timber  was  made  in  the  ordinary  agricultural 
<  occupation  of  the  subjects.  A  tenant  who  takes  the  lease  of  shoot- 
ings is  certainly  entitled  to  assume  that  the  proprietor  will  not 
immediately  set  to  work  and  cut  down  all  the  plantations  which 
ive  cover  to  the  game. 

Note. — In  our  remarks  in  last  number  on  the  case  of  Banks  v. 
Orossland,  we  were  in  error  in  stating  that  there  was  no  Scotch  case 
on  the  subject  There  is  a  case,  Kershaw  v.  Mitchell,  March 
16,  1872,  2  Cooper  206,  where  an  entirely  opposite  decision 
from  that  of  the  English  Judge's  is  arrived  at.  The  case  is  not  re- 
p^>rted  in  the  Session  Cases,  which  occasionally  reported  Justiciary 

VOL.  XU.  NO.  CCXX.— APRIL  1875.  0 


4f 

o 


186  THE  MONTH. 

cases,  nor  in  the  Scottish  Jurist,  which  reported  them  regularly. 
We  were  in  some  degi-ee  misled  by  the  judgment  of  the  Sheriff- 
Substitute  of  Aberdeen,  in  the  case  of  Moir  v.  Shaw,  reported  ante, 
voL  xviii*  p.  614.  Gases  of  that  class  frequently  come  before  the 
learned  Sheriff,  and  from  the  elaborate  judgment  he  pronounced  in 
Moir's  case,  it  is  evident  that  he  had  given  special  and  continued 
attention  to  the  subject.  But  there  is  no  reference  to  the  case  of 
Kershaw  v.  Mitchell.  Indeed,  it  is  intimated  that  the  only  authority 
bearing  on  the  subject  is  the  English  case  of  Crane  v.  FowelL 
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Sir  Charles  DUke  and  the  Ballot  Act, — ^Last  year  we  mentioned  that 
Sir  Charles  Dilke  had  appUed  for  a  Commission  or  Select  Committee 
to  inquire  into  the  working  of  the  Ballot  Act,  and  to  report  on  what 
he  regarded  as  its  defects.  The  Government  staved  him  off  with  the 
plea  that  it  was  better  to  wait  for  the  result  of  the  Election  Peti- 
tions, when  it  would  be  known  from  the  decisions  of  the  Judges 
what  interpretation  was  to  be  put  on  some  ambiguous  and  disput- 
able phrases  in  the  Ballot  Act.    As  it  turned  out,  not  very  much 
information  was  obtained  from  this  source.    The  only  case  of  great 
importance  was  the  Wigtown  Burghs  case,  in  which  it  was  held  by 
two  Judges  out  of  three  who  had  to  decide  the  case,  that  what  the 
Act  makes  directory  is  imperative.     Very  recently  Sir  Charles 
Dilke  renewed  his  application,  and  the  application  was  refused  on 
the  ground  that  there  were  already  a  great  many  Committees 
sitting,  inquiring  into  subjects  of  great  public  importance.     There 
is  to  be  no  official  inquiry,  and  there  is  to  be  no  legislative  action 
for  the  present ;  but  it  may  be  well  for  any  one  who  has  had  ex- 
perience in  the  working  of  the  Act  to  offer  such  suggestions  as  his 
experience  enables  him  to  make,  which  may  guide  returning  oflBcers  in 
the  conduct  of  elections.    During  the  debate  on  Sir  Charles  Dilke's 
motion,  a  speech  was  made  by  Mr.  Mark  J.  Stewart,  the  member 
for  the  Wigtown  Burghs,  who  complained  very  bitterly  of  the  opera- 
tion in  his  case  of  the  Ballot  Act.     He  had  really  a  majority  of 
votes  at  his  first  election.     He  was  unseated,  and  had  to  stand 
another  election.     A  second  petition  was  brought  against  him.     He 
succeeded  on  the  second  occasion.     But  on  both  occasions  he  ran 
the  risk  of  losing  his  seat,  simply  because  some  papers  were  found 
to  be  unstamped.    That  was  due,  said  the  member  for  the  Wigtown 
Burghs,   to    "the  carelessness  and  indifference   of   the    polling 
sheriffs."      We  have,  and  everybody  has,  the  utmost  sympathy 
with  a  gentleman  who  has  had  to  bear  the  brunt  of  two  elections 
and  two  election  petitions.     Such  things  are  expensive  luxuries. 
We  understand  all  this  and  we  make  allowance  for  it.    But  when  Mr. 
Stewart  attributes  his  mishaps  to  the  carelessness  and  indifference 

of   the  polling   sheriffs,    we    have  only  to   say   that   the  state- 
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ment  is  unfair,  is  unjust,  and  is  untrue.  The  presiding  officers 
were  not  careless.  Tliey  were  not  indifferent,  except  in  the  sense 
in  which  that  term  was  used  two  centuries  ago.  There  is,  however, 
very  little  use  in  crying  over  spilt  milk,  however  much  you  may 
sympathise  with  the  individual  whose  property  has  been  destroyed. 
And  there  is  just  as  little  use  in  a  candidate  and  presiding  officer 
firing  long  shots  at  each  other,  especially  when  the  candidate  has 
the  advantage  of  being  able  to  place  his  gun  in  position, — in  such  a 
vantage-ground  as  the  House  of  Commona  The  practical  thing 
k  to  discover  how  the  mishap  arose,  and  how  it  may  be  avoided  in 
time  to  come.  These  are  the  questions  which  sensible  persons 
will  put,  and  to  which  they  will  desire  an  answer.  We  be- 
lieve the  mishap  as  to  the  istamping  of  the  papers  was  due  to  the 
inefficiency  of  the  stamping  instrument.  At  the  first  election  some 
papers  were  found  to  be  unstamped,  and  as  to  another  it  was  a 
matter  of  doubt  whether  it  had  been  stamped  or  not  At  the 
second  election,  of  course,  every  presiding  officer  was  particularly 
careful  to  see  that  the  same  error  did  not  occur  again. 

The  stamp  used  was  an  embossed  stamp.  It  is  possible  that  in  the 
course  of  two  or  three  months  the  creases  may  have  come  out  of 
the  paper.  But  it  is  more  likely  that  the  stamp  did  not  come 
properly  down.  When  you  poll  some  hundreds  of  people  in  the 
course  of  e^ht  hours  it  is  impossible  to  inspect  each  ballot  paper 
before  it  is  given  to  the  voter.  When  an  ink  stamp  is  used,  or 
a  perforating  stamp,  which  takes  a  piece  out  of  the  paper,  the  poll- 
ing sheriff  can  see  at  once^-cannot  help  seeing — ^whether  the  paper 
is  or  is  not  stamped.  But  with  an  embossed  stamp,  that  cannot  be 
seen  without  a  careful  inspection.  No  doubt,  voters  are  to  blame 
if  they  do  not  take  care  to  see  whether  the  stamp  is  impressed ;  but 
as  a  rule  they  do  not  And  it  is,  according  to  the  terms  of  the 
Act,  necessary  that  the  voter  should  show  the  official  mark  on  the 
back  before  putting  his  paper  in  the  ballot  box;  but  sometimes 
voters  will  place  their  paper  in  the  ballot  box  before  the  presiding 
officer  id  able  to  stop  them. 

The  lesson  to  be  drawn  is  this,  that  the  use  of  embossed  stamping 
instruments  should  be  discontinued. 

Sir  Henry  Jameses  Betuming  Officers  Bill. — We  are  enabled  to 
furnish  our  readers  with  the  "  Beport  of  Committee  of  Sheriffs  of 
Scotland  on  the  Parliamentary  Elections  (Beturning  Officers)  Bill 
1875." 

'*  Before  making  observations  on  the  details  of  the  Bill,  we  may 
state  our  general  conclusion  that  the  case  of  Scotland  is  not  met  by 
the  present  Bill,  and  that  Scotland  should  be  excluded  from  its 
operation,  and  if  dealt  with  at  all,  should  be  so  in  a  separate 
measure. 

**  We  think,  however,  that  legislation  on  this  subject  at  present 
as  regards  Scotland  is  premature.  From  our  experience  of  the 
working  of  the  Ballot  Act,  we  feel  very  sure  that  at  any  future 
Geueral    Election,  and  without  any  legislation,  much  expense, 
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which  the  peculiar  circumstauces  and  the  novelty  of  procedure 
rendered  inevitable  at  the  Election  of  1874,  will  not  in  Scotland 
recur. 

'*  If,  however,  legislation  is  to  take  place  now  as  regards  Scotland, 
we  are  of  opinion  that  it  should  be  in  the  direction  of  providing 
that  aU  contracts  for  services,  or  furnishings  at  an  Election,  should 
be  made  by  the  Sheriff-Clerk,  subject  always  to  the  control  and 
revision  of  the  Sheriff,  whose  decision  upon  the  amount  to  be 
charged  and  paid  in  respect  of  any  such  services  or  furnishings 
shoidd  be  binding  on  all  parties,  and  beyond  appeal  It  is  not  the 
wish  of  the  Sheriffs  to  make  any  cMm  against  Candidates  for 
personal  services  at  Elections :  but  there  can  be  no  difficulty  in 
embodying  our  proposals  in  an  Act  applicable  to  Scotland, — ^a 
course  which,  we  believe,  would  meet  with  general  approval  in  Scot- 
land. 

"  The  present  Bill  (which  in  some  particulars  virtually  repeals 
the  Ballot  Act)  differs  in  some  of  its  details  from  that  of  last  year, 
but  is  still  made  applicable  to  Scotland. 

**  In  Clause  2  the  Candidates  are  still  declared  to  be  liable  each 
for  an  equal  share  of  the  expenses ;  but  the  provision,  which  was  in 
last  year's  Bill,  for  allowing  by  agreement  higher  charges  than  the 
Bill  itself  permitted,  is  left  out 

''Clause  3  has  been  remodelled,  and  by  the  present  Bill  the 
Eetuming-Officer  may,  if  ?ie ihtTik JU,  'require  security  to  be  given 
for  the  charges  which  may  become  payable  under  the  provisions  of 
this  Act  in  respect  of  any  Election.' 

"  The  maximum  total  amount  of  security  which  the  ReturniDg- 
Officer  may  require  in  respect  of  all  the  Candidates  is  given  in 
Schedule  3 ;  and  it  ia  provided  in  the  relative  clause  that  where 
security  is  required,  it  shall  be  apportioned  and  given  as  follows  :— 

"(1.)  *At  the  end  of  the  two  hours  appointed  for  the  Election, 
the  Eetuming-Officer  shall  forthwith  declare  the  number  of  the 
Candidates,'  and  if  there  are  more  nominated  than  vacancies  to  be 
filled  up, '  shall  apportion  equally  among  them  the  total  amount  of 
the  required  security.' 

"  (2.)  •  Within  one  hour  after  the  end  of  the  two  hours  aforesaid, 
security  shall  be  given  by,  or  in  respect  of,  each  Canndidate  then 
standing  nominated  for  the  amount  so  apportioned  to  him.' 

"  (3.)  *  If  in  the  case  of  any  Candidate  security  is  not  given  or 
tendered,  as  herein  mentioned,  he  shall  be  deemed  to  be  withdrawn, 
within  the  provisions  of  the  Ballot  Act  1872.' 

"  (4.)  '  A  tender  of  security  in  respect  of  a  Candidate  may  be 
made  by  any  person.* 

"  (5.)  *  Security  may  be  given  by  deposit  of  any  legal  tender,  or 
of  notes  of  any  Bank  being  commonly  current  in  the  County  or 
Borough  for  which  the  Election  is  held,  or  with  the  consent  of  the 
Keturning  Officer  in  any  other  manner.' 

"  (6.)  *  The  balance  (if  any)  of  a  deposit  beyond  the  amount  to 
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which  the  Beturning  Officer  is  entitled  in  respect  of  any  CandidJEite 
shall  be  tepaid  to  the  Person  or  Persons  by  whom  the  deposit  was 
made.' " 

"  The  third  Schedule  prescribes  the  maximum  sums  which  may  in 
each  case  be  required  to  be  deposited.  These  are  regulated,  accord- 
ing to  the  number  of  voters,  from  £150  in  Counties  and  £100  in 
Boroughs  of  not  more  than  1000  Voters,  up  to  £1200  in  Counties, 
District  Boroughs,  and  Boroughs  where  the  Voters  exceed  30,000. 

"  In  uncontested  Elections,  the  Deposit  is  not  to  exceed  one-fifth 
of  the  amount  for  a  contested  election.  The  Bill  leaves  the  require- 
ment of  Security,  it  will  be  seen,  still  optional,  and  it  may  also  be 
doubted  whether  a  mere  tender  of  any  Security  made  by  any 
Person  under  head  (4.)  of  the  Clause,  would  not  render  the  penal 
part  of  head  (3.)  nugatory. 

"  There  is  also  a  possibility  of  two  or  three  or  more  of  a  number 
of  Candidates  nominated  at  the  close  of  the  first  two  hours  not 
finding  Security,  and  thus  being  retired,  lea^^ng  the  remaining 
Candidates  to  carry  on  a  contested  Election,  for  the  expenses  of 
which  the  Eetuming-Officer  would  have  very  meagre  Security. 
We  think  that  giving  sufficient  Security  by  deposit  of  money 
should  be  an  absolute  condition  of  Nomination ;  and  that  there 
should  be  no  change  of  the  law  as  to  the  joint  and  several  liability 
of  Candidates. 

"  Section  4  regulates  the  Taxation  of  the  Returning  Officer's 
Accounts  in  England  and  Ireland. 

"  Section  5  is  a  new  clause  directed  entirely  to  the  Taxation  of 
Betuming  Officers'  Accounts  in  Scotland. 

"The  framers  of  this  clause  have  avoided  the  anomaly  in  the 
provision  of  last  year's  Bill  of  the  SheriGT  being  made  auditor  of  his 
own  accounts ;  but  the  provisions  in  the  present  clause  are  open  to 
objections  still  more  grave  and  important. 

•*  In  this  Bill  the  Sherifif-Court,  having  jurisdiction  at  the  place 
of  nomination,  is  still  made  the  Taxing  Court,  but  the  clause  pro- 
vides that  '  the  taxation  and  examination  shall  be  performed  by  a 
person  to  be  appointed  from  time  to  time  by  a  Judge  of  the  Court 
of  Session,  and  such  person  shall,  for  the  purposes  of  this  section, 
have  all  the  same  powers  as  if  he  were  Judge  of  the  SheriH- 
Court,  and  his  determination  shall  have  effect,  and  be  enforced 
accordingly.' " 

"  The  section  goes  on  to  provide  that '  a  majority  of  the  Judges  of 
the  Court  of  Session  *  may,  from  time  to  time,  make,  vary,  and 
revoke  regulations  for  the  appointment  of '  the  persons '  aforesaid, 
for  prescribing  their  duties,  and  fixing  their  remuneration. 

*•  It  is  conceivable  that  in  some  very  urgent  circumstances,  and 
for  some  very  special  reasons  and  purposes,  a  proposal  to  supersede 
temporarily  in  his  own  jurisdiction  and  Court  a  Judge  supreme  in 
that  jurisdiction  and  Court,  and  whose  right  to  act  as  Beturning- 
Officer  was  recognised  by  Statute  so  long  ago  as  35  Geo.  III.,  cap. 
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65,  by  appointing  in  his  place  another  Judge,  might  be  reasonably 
made  and  entertained  ;  but,  surely,  it  is  going  rather  beyond  what 
is  reasonable  to  propose  to  supersede  the  Sheriff  in  his  own  Court, 
where  he  sits  by  virtue  of  a  commission  under  Her  Majesty's  own 
liand,  ad  vitam  avt  ctUpamf  by  '  a  person '  appointed  by  '  a  Judge  of 
the  Court  of  Session/  and  that  for  no  other  reason  or  purpose  than 
the  taxation  of  a  few  lawyers  and  tradesmen's  accounts,  which, 
having  been  contracted  by  the  Sheriff  acting  under  the  full  weight 
of  his  official  responsibility,  might  with  good  reason  be  assumed  not 
to  have  been  either  unnecessarily  incurred,  or  extravagantly  charged^ 
or  to  require  any  taxation.  We  think  this  clause  most  objection- 
able ;  and  refer  to  our  suggestions  at  the  beginning  of  this  report  for 
what  we  think  the  simple  remedy,  so  far  as  Scotland  is  concerned. 

*'  The  remaining  clauses  do  not  require  any  remarks. 

"As  regards  Schedule  I.  in  the  present  Bill,  a  little  more 
liberality  is  shown  than  was  the  case  last  year.  But  the  proposed 
allowances  seem  still  insufficient,  and,  moreover,  the  peculisu'ities  of 
the  constituencies  in  Scotland,  arising  from  their  geographical 
position  and  the  conformation  of  the  country,  have  not  been  regarded 
in  framing  the  Schedule. 

"  Thus,  it  is  proposed  to  allow  not  more  than  three  guineas  to 
each  Presiding  Officer,  one  guinea  to  each  Clerk  at  a  polling  station, 
and  one  guinea  to  each  person  employed  in  counting  votes. 

'*  In  many,  nay,  in  most  Scotch  counties  and  district  burghs,  these 
sums  are  not  adequate  payment  for  the  duty  done  and  time  em- 
ployed. 

**  In  almost  every  case  the  Presiding  Officer  and  Poll  Clerks,  and 
also  possibly  those  employed  in  counting  votes,  will  be  occupied 
the  better  part,  if  not  the  whole,  of  two  days,  and  the  persons  em- 
ployed in  counting  votes  should  be  thoroughly  reliable  persons,  and 
may  have  to  be  brought  fro£n  a  distance. 

"  The  Presiding  Officers  and  Poll  Clerks  must,  on  the  day  before 
the  Poll,  appear  before  the  Sheriff,  and  take  the  statutory  declaration : 
the  Presiding  Officers  must  then  receive  their  instructions  from  him, 
and  the  books,  stamps,  and  ballot-boxes,  &c. ;  they  must  then  travel 
to  their  respective  stations,  where  they  must  take  up  their  lodgings 
for  the  night,  in  order  to  be  able  to  open  the  poll,  at  8  o'clock  next 
morning:  an  allowance  for  two  days  in  all  such  cases  must  be 
made,  or  fit  persons  for  the  work  will  not  be  obtained.  But  besides 
these,  there  are  other  cases  in  extensive  Highland  counties  where  a 
whole  day  will  be  occupied  in  travelling  from  the  returning  burgh 
to  the  polling  station 

''  The  Schedule  proposes,  where  notices  relative  to  the  Election  are 
required  to  be  published,  to  allow  '  the  necessary  expenses  not  ex- 
ceeding 10s.'  At  the  last  Glasgow  Election  the  printing  and  posting 
up  of  the  notice  of  the  arrangements  for  the  Election,  containing 
the  directions  to  voters,  an  imperative  proceeding  under  the  Ballot 
Act,  Bules  9  and  10  and  second  Schedule;  cost  £60,  lOs. 
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"  Further,  the  provisions  are  inapplicable  to  the  case  of  Orkney 
and  Shetland,  or  the  Western  Islands,  in  order  to  manage  which  ex- 
penses must  be  incurred  for  steamers,  &c. ;  ^nd  in  Orkney  and 
Shetland  the  poll  is  by  law  kept  open  for  two  days.  The  necessary 
expenses  of  publishing  the  Writ  in  these  islands  exceeded,  at  the 
two  last  Elections,  three  times  the  amount  allowed  in  the  Schedule 
of  the  BilL  In  Inverness-shire  at  last  Election  a  steamer  was 
engaged  conditionally  to  carry  the  stamps  and  baUot-boxes  to  and 
from  Lochmaddy,  in  North  Uist  (where  a  polling-place  was  fixed), 
at  a  chaxge  of  £100;  but  the  threatened  contest  did  not  take  place. 
The  Presiding  OflScer  at  that  polling-place  must  travel  from  there 
to  Inverness  with  the  ballot-boxes,  ac,  involving  the  occupation  of 
several  days  of  his  time,  for  which,  under  the  Ballot  Act,  £3,  3s. 
per  day  was  payable,  but  under  this  Bill  a  single  sum  of  £3,  3s.  is 
all  that  is  allowed.  This,  although  an  extreme,  is  by  no  means  a 
singular  case.  Indeed,  in  probably  most  of  the  county  polling-, 
places  in  Scotland,  the  Presiding  Officer  would  inevitably  be  occu- 
pied two  or  more  days. 

''  Even  were  these  cases  exceptional,  it  would  be  unreasonable  to 
fix  maximum  charges  without  regard  to  them." 

Tht  Laitguage  of  Ads  of  Parliament, — Mr.  Forsyth,  Q.C.,  the 
member  for  Marylebone,  recently  drew  the  attention  of  the  House 
of  Commons  to  the  manner  in  which  Acts  of  Parliament  are  drawn, 
and  he  urged  the  propriety  of  devising  some  means  by  which  the 
wording  of  the  Acts  might  be  improved.  The  Attorney-General 
agreed  with  the  learned  member  for  Marylebone  in  thinking  that 
there  was  room  for  improvement,  and  that  there  was  a  patent 
necessity  for  something  being  done,  but  he  did  not  agree  with  Mr. 
Forsyth  as  to  what  that  something  was  to  be.  Mr.  Forsyth  desired 
to  have  a  permanent  committee,  assisted  by  a  paid  official,  who 
should  go  over  bills  before  they  are  finally  passed,  make  their 
language  grammatical  and  intelligible,  render  their  provisions  con- 
sistent irUer  se,  and  take  care  that  the  statute  that  is  to  be  is  in 
harmony  with  legislation  that  is.  The  Attorney-General  declined 
to  accede  to  the  proposition  of  Mr.  Forsyth.  He  preferred  the 
appointment  of  a  Select  Committee  of  the  House  of  Commons  to 
inquire  into  the  whole  subject.  The  committee  has  now  been 
appointed.  It  consists  of  nineteen  members,  including  Mr.  Lowe 
(and  for  such  a  purpose  no  better  man  could  be  selected);  Mr. 
Forsyth;  Sir  John  Karslake;  Mr.  Gregory,  the  solicitor;  Mr. 
Rathbone,  the  member  for  Liverpool,  who  has  given  special  atten- 
tion to  this  subject;  Mr.  Walpole;  and  the  Attorney-General 
The  rest  are  mostly  padding. 

Of  a  truth  it  is  time  that  something  should  be  done  to  make  the 
provisions  of  Acts  of  Parliament  consistent  with  each  other  and 
with  previous  legislation.  Mr.  Forsyth,  in  introducing  his  motion, 
said  that  "  every  one  who  is  not  a  lawyer  approaches  the  Statute 
Book  with  feelings  of  aversion  and  disgust^  and  turns  from  it  as 
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from  a  chaotic  wilderness,  a  labyrinth  of  strange  phraseology  and 
intricate  construction."  Every  one  who  is  not  a  lawyer  does  so,  says 
Mr.  Forsytli ;  but  every  one  who  is  a  lawyer  turns  from  the  «tudy 
of  the  modern  statutes  with  even  a  greater  irritation, — the  irrita- 
tion that  springs  from  an  honest  but  futile  att-empt  to  understand 
that  which  is  unintelligible,  and  to  reconcile  that  which  is  irrecon- 
cileable.  There  are  in  this  earth  many  things  which  it  is  difficult 
to  understand,  but  of  •all  sublunary  matters  which  are  difficult  of 
interpretation  we  giv«  the  palm  to  Wills  and  to  Acts  of  Parliament. 
A  very  amusing  paper  might  be  written  (and  why  does  not  some- 
body do  it  ?)  illustrating  the  inconsistencies  and  absurdities  that 
are  to  be  found  in  our  existing  Acts  of  Parliament.  One  might 
refer,  for  example,  to  the  Scotch  Bankruptcy  Act,  the  enacting 
sections  of  which  refer  to  schedules  which  are  not  to  be  found  in 
the  Act ;  to  the  Salmon  Fishery  Act,  which  provides  that  a  certaia 
number  of  the  Salmon  Fishery  Board  6hall  be  a  qtuyrum,  if  the 
Board  consists  of  more  than  six,  and  a  certain  other  number  shall 
be  a  qu(ynim  if  the  Board  consists  of  less  than  six,  but  foists  to 
mention  what  number  is  to  be  a  quorum,  if  the  number  happens  to 
be  exactly  six.  One  of  the  most  amusing  cases  is  that  in  which  the 
Act  provides  that  half  of  the  penalty  shall  go  to  the  informer,  and 
the  penalty  is  fourteen  years'  transportation.  Another  amusing 
blunder  occurs  to  us  at  this  moment  In  the  Darlington  Im- 
provement Bill  of  1872,  it  is  said  in  the  interpretative  clause 
that  the  term  **new  building"  means  any  building  pulled  or 
burned  down  to  the  ^ound.  In  America  they  are  not  much  better 
off.  One  of  the  statutes  of  New  York  obviously  omits  the  impor- 
tant word  **  not."  Another  statute  passed  two  years  ago,  carefully 
amends  a  statute  which  happened  to  be  beyond  the  reach 
of  amending — ^having  been  repealed.  In  another  American  statute 
it  is  provided  that  a  term  of  good  behaviour  of  a  convict  shall  be 
held  a  deduction  from  his  term  of  imprisonment,  except  in  the  case 
where  he  is  sentenced  to  imprisonment /or  the  term  of  his  natural 
life. 

We  have  put  Wills  and  Acts  of  Parliament  on  the  same  level 
as  regards  the  difficulty  of  interpreting  them.  One  would  at 
first  sight  fancy  that  nothing  could  be  easier  than  to  draw  one  or 
the  other.  Yet  the  result  proves  that  it  is  not  easy.  The  will 
of  so  clear-headed  a  man  as  the  late  Lord  Westbury  has  been 
the  subject  of  dispute  in  the  law  courts  for  the  last  year  or  two. 
As  to  the  framing  of  Acts  of  Parliament,  hear  what  is  said  by  the 
late  John  Austin,  who  himself  had  tried  his  hand  at  the  craft,  crede 
experto. 

"  I  will  venture  to  affirm  that  what  is  commonly  called  the  UchnictU  part  of 
legifilation  is  incomparably  more  difficult  than  what  may  be  styled  the  etkicaL 
In  other  words,  it  is  far  easier  to  conceive  justly  what  would  be  useful  law, 
than  so  to  construct  that  same  law  that  it  may  accomplish  the  desi^^n  of  the 
law-giver. 

"  Accordingly,  statutes  made  with  great  deliberation  and  by  learned  and 
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judicioos  lawyers,  have  been  expressed  so  obscurely,  or  have  been  constructed 
no  ini4>tly,  that  decisions  interpreting  the  sense  of  their  provisions,  or  supplying 
and  correcting  their  provisions  ex  ratione  legis,  have  been  of  necessity  heaped 
upon  them  by  the  courts  of  justice.  Such,  for  example,  is  the  case  with  the 
Statute  of  Frauds,  which  was  made  by  three  of  the  wisest  lawyers  in  the  reign 
of  Charles  XL,  Sir  M.  Hale  (if  I  remember  right)  being  one  of  them." 

In  drawing  the  attention  of  the  House  of  Commons  to  the 
subject,  Mr.  Forsyth  mentioned  three  rules  which  Lord  Brougham 
laid  down  as  of  paramount  importance  in  the  construction  of  Acts 
of  Parliament.  These  were,  that  the  Bill  should  be  drawn  with  a 
full  knowledge  of  the  previous  legislation  upon  the  subject,  that 
the  words  used  should  be  unambiguous,  and  should  always  be  used 
in  the  same  sense,  and  that  there  should  not  be  legislation  by  reference 
to  previous  Acts.  As  to  the  two  first  principles  there  can  be  no 
dispute.  They  resolve  themselves  into  this  principle,  that  a  parlia- 
mentary draughtsman  should  know  his  trade.  That  is  a  principle 
which  cannot  be  gainsaid,  but  it  is  one  which  is  not  always  acted 
upon.  The  third  of  these  rules  is  more  open  to  question.  To  pile 
Amending  Act  upon  Amending  Act — to  repeal  portions  of  Acts  in 
a  snippetty  manner — of  course  leads  to  great  confusion.  But  if  it 
were  made  an  absolute  rule  that  no  Act  of  Parliament  should  refer 
to  another  Act, — that,  for  example,  it  should  not  be  permissible  to 
incorporate  in  one  Act  a  clause  of  general  application  contained  in 
another  Act,  the  result  would  be  that  our  statutes,  bulky  as  they 
are  at  present,  would  become  so  voluminous  that  no  ordinary 
lawyer  would  be  able  to  find  house-room  for  them.  They  would 
storm  the  attics  and  invade  the  drawing-room. 

One  of  the  most  patent  causes  of  the  obscurity  and  occa- 
sional unintelligibility  of  Acts  of  Parliament  is  this,  that  the 
draughtsmen  employed  are  not  sufficiently  acquainted  with  the 
previous  legislation  on  the  subject.  A  very  notable  instance  of 
this  may  be  found  in  the  Ballot  Act  of  1872.  Any  one  who  has 
had  occasion  to  consider  this  Act  with  attention  must  have  seen 
that  the  draughtsman  who  prepared  the  Scotch  clauses  of  the  Act 
was  very  slightly  acquainted  with  the  previous  Scotch  Election 
statutes.  He  displayed  an  ignorance  of  Scotch  law  that  would  have 
qualified  him  to  write  an  article  in  the  Times.  Another  cause  of  the 
obscurity  of  Acts  of  Parliament  is  the  process  of  alteration  made 
in  committtee.  A  clause  is  altered  and  re-altered  until  it  is  made 
on  some  occasions  altogether  unintelligible  and  inconsistent, — more 
frequently  is  made  inconsistent  with  other  provisions  in  the  same 
Bill  There  is  no  official  provision  for  remedying  this  obvious 
risk  of  error.  If  the  error  is  avoided,  it  is  because  some  private 
member  gives  more  than  usual  pains  and  attention  to  the  subject. 
The  error  is  avoided  more  by  luck  than  by  good  guidance. 
Another  cause  is,  that  a  Bill  which  passes  one  House  of  Parlia- 
ment in  a  tolerably  decent  state  is  in  some  parts  altered  in 
the  other  House  on  a  principle  quite  other  than  that  which 
originally  was  its  pervading  principle.     Thus,  when  the  Ballot 
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Bill  left  the  House  of  Commons,  there  was  no  provision  made  for 
identifying  the  votes  in  case  of  a  scrutiny.  Consequently  there  was  a 
clause  in  the  Bill  (section  25)  providing  that,  when  it  was  proved 
that  a  voter  had  been  bribed,  a  vote  should  be  struck  oflF  the  total 
number  given  for  the  candidate  on  whose  behalf  the  voter  had  been 
bribed.  But  the  House  of  Lords  inserted  provisions  in  the  Bill  winch 
enabled  a  ballot  paper  to  be  traced  and  identified.  Consequently, 
the  ordinary  provisions  for  striking  oflF  a  vote  obtained  by  bribery 
or  other  corrupt  practice  applied.  But  the  House  of  Lords  omitted 
to  consider  section  25.  That  section  was  really  rendered  super- 
fluous ;  but  the  House  of  Lords  omitted  to  strike  it  out.  When 
the  Bill  returned  to  the  House  of  Commons,  attention  was  drawn 
to  the  omission  to  strike  out  the  unnecessary  provision  of  section 
25 ;  but  as  the  clause  had  passed  both  Houses,  it  was,  according  to 
parliamentary  law  and  practice,  impossible  to  touch  it.  This  led  to 
a  difficulty  in  the  Boston  Election  Petition,  which  was  not  met  by 
the  judges  of  the  Court  of  Common  Pleas,  for  the  simple  reason  that 
was  impossible  to  meet  it     The  knot  was  not  untied,  it  was  cut. 

We  in  Scotland  who  have  to  read  and  interpret  Acts  of  Parlia- 
ment are  more  hardly  tried  than  English  lawyers  are.  In  our  case 
there  is  an  additional  evil  to  contend  with — another  ingredient  in 
the  cauldron.  Our  Scottish  law  is  in  many  respects  different  from 
the  law  of  England;  but  this  difference  is  not  always  kept  in  view 
by  those  who  have  the  conduct  of  legislation.  Sometimes  an  Act 
is  passed  which  is  intended  to  apply  to  England  and  Ireland  alone  ; 
but  there  is  no  express  restriction  of  its  operation  to  these  countries. 
The  question  then  arises  whether  the  Act  does  or  does  not  apply  to 
Scotland.  Of  this  the  Apportionment  Act  is  a  remarkable  instance. 
Clearly  the  Act  was  not  intended  to  apply  to  Scotland,  and  nobody 
in  Scotland  suspected  its  existence  until  some  years  after  it  was 
passed.  Yet  in  the  famous  case  of  Bridges  v.  Fordyce,  it  was  held 
that  the  Act  did  apply  to  Scotland.  The  Powers  Act,  of  last  year 
may  prove  to  be  a  similar  case.  It  was  obviously  intended  to  apply 
to  England  alone.  Its  application,  however,  was  not  restricted  to 
England.  If  it  applies  to  Scotland,  it  effects  a  great  alteration  in 
one  department  of  our  law.  The  question  will  very  likely  come  up 
for  the  decision  of  the  whole  Court  some  day  or  other.  But  it  is 
quite  certain  that  nobody  in  Scotland  or  out  of  Scotland  was  aware 
of  the  possible  or  probable  change  in  our  law  until  it  was  pointed 
out,  after  the  Act  was  passed,  in  the  pages  of  this  Journal.  Again, 
when  Bills  are  brought  into  Parliament,  applying  and  meant  to 
apply  to  the  three  Kingdoms,  it  is  the  practice  to  insert  special  clauses 
so  as  to  make  the  Acts  workable  in  Scotland.  This  introduces  an 
additional  labour  and  difficulty  in  the  construction  of  such  Acta. 
We  think  that  when  there  is  such  a  marked  difference  in  the  exist- 
ing law  in  England  and  Scotland  as  to  necessitate  the  introduction 
of  clauses  exclusively  applying  to  Scotland,  it  would  save  a  great 
deal  of  trouble  if  a  separate  Act  were  passed  for  this  country. 
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Mr.  Patrick  Fraser  an  the  Appellate  Jurisdiction  of  the  House  of 
Lords, — We  reprint  a  letter  of  Mr.  Patrick  Fraser,  Advocate,  on  the 
Appellate  Jurisdiction,  which  appeared  in  the  Standard  and  other 
newspapers  last  month  prior  to  the  withdrawal  of  Lord  Cairns*  BilL 
The  immediate  importance  of  the  letter,  of  course,  is  over.  But  it 
is  able,  it  is  learned,  and  it  contains  a  good  deal  of  information 
which  is  the  result  of  special  research,  and  which  cannot  be  easily 
obtained  elsewhere.  We  reprint  the  letter  in  order  to  preserve  it 
in  a  permanent  form,  and  it  seems  to  us  desirable  that  it  should  be 
preserved,  because  the  information  which  it  contains  may  be  of  use 
at  a  future  day.  It  is  not  likely  that  the  Appellate  Jurisdiction  of 
the  House  of  Lords  will  be  menaced  for  some  little  time  to  come. 
But  the  thing  which  hath  been  is  the  thing  which  shall  be,  and 
there  is  no  new  thing  under  the  sun.  If  in  another  generation  a 
renewed  attack  is  made  on  that  jurisdiction,  we  are  certain  that  no 
more  able  and  learned  argument  on  behalf  of  the  House  of  Lords 
will  be  offered  in  any  quarter  than  that  which  has  been  presented 
in  the  letter  of  Mr.  Fraser,  who  has  done  yeoman's  service  in  the 
fight. 

Sib, — I  request  leave  to  state  the  srounds  on  which  the  Judicature  Bill,  now 
pending  in  the  House  of  Lords,  which  proposes  to  extinguish  the  jurisdiction  of 
that  House  in  appeals,  is  objected  to  by  those  members  of  the  profession  with 
whom  I  acree.  At  the  outset,  I  think  I  am  safe  in  saying  that  five  hands 
would  not  be  held  up  in  all  Scotland  in  support  of  the  bill  as  it  is  at  present ; 
and,  although  we  had  recently  a  division  in  the  Faculty  of  Advocates,  both  the 
motiona  concurred  in  stating  that  the  House  of  Lords  was  a  better  tnjbunal  than 
that  which  is  proposed  in  its  room. 

This  bill  la  the  second  attempt  to  break  the  Treaty  of  Union — ^the  first  being 
that  when  the  Parliament  of  Hariey  and  Bolingbroke  imposed  upon  Scotland  the 
yoke  of  patronage,  which  has  had  so  disastrous  a  history.  But  that  was  not  so 
clearly  a  violation  of  a  solemn  treaty  as  the  present  attempt  of  a  Government 
which,  if  it  does  not  inherit  all  the  principles  of  the  administration  of  }V)ling- 
liroke,  seems  to  inherit  its  traditions.  The  history  of  the  appellate  jurisdiction 
in  Scotland,  and  the  way  in  which  it  was  settled  by  the  Treaty  of  Union,  is 
important  in  the  present  discussion,  and  possesses  somewhat  of  dramatic  interest 

The  right  of  appeal  to  Parliament  from  the  judgments  of  the  Court  of  Session 
was  asserted  by  the  Scottish  Bar  in  the  year  1674,  and  for  so  doing  the 
iiiembers  of  the  Faculty  of  Advocates  were  banished  from  Edinburgh  by  the 
authority  of  the  Crown — Charles  II.  being  then  King.  The  people  of  Scotland 
would  not  submit  to  this,  and  accordingly,  in  the  Claim  of  Kignt  presented  to 
King  William  and  Queen  Mary  in  1689,  this  constituted  one  of  the  articles : — 
^  That  it  is  the  right  and  privilege  of  the  subjects  to  protest  for  remeed  of  law 
to  the  King  and  Parliament  against  sentences  pronounced  by  the  Lords  of 
Sesfdon."  That  Claim  of  Right  was  accepted  as  the  condition  npon  which 
these  sovereigns  were  to  be  recognized  as  Kmg  and  Queen  of  Scotland. 

So  stood  the  matter  until  the  Treaty  of  Union  ;  and  in  the  discussion  of  that 
Treaty  no  subject  occupied  a  more  prominent  place  than  the  legal  institutions 
that  were  to  be  left  there  for  the  administration  of  justice.  We  can  trace  clearly 
how  every  line  of  the  19th  article  of  the  Treaty,  which  deals  with  this  subject, 
was  discussed,  because  the  minutes  of  the  Commissions  of  both  countries  nave 
heen  preserved  and  printed.  Several  portions  of  the  article  are  declared  to  be 
alterable  by  the  Parliament  of  Qreat  Britain.  The  rest  of  the  article  is  not  to 
he  so  alterable,  and  the  important  provision  which  bears  upon  the  subject  now 
under  diacoaBion  is  one  of  the  latter.    It  is  in  the  following  terms — '*  That  no 
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causes  in  Scotland  be  cognoscible  by  the  Conrts  of  Chancery,  Queen's  Bench, 
Common  Pleas,  or  any  other  Court  in  Westminster  Hall,  and  that  the  said 
Courts,  or  any  other  of  the  like  nature  after  the  Union,  shall  have  no  power  to 
cognosce,  review,  or  alter  the  acts  or  sentences  of  the  Judicature  within  Scot- 
land, or  stop  the  execution  of  the  same.  No  power  is  here  given  to  the  Par- 
liament of  Great  Britain,  as  is  given  by  other  provisions  in  the  same  article,  to 
make  any  alteration  or  change  upon  tins  agreement.  The  Scottish  Parliament 
upon  this  point  were  firm,  although  in  regard  to  other  provisions  in  the  same 
article  they  yielded  (after  aijgument  with  the  English  Commissioners)  to  the 
granting  ot  a  power  of  alteration  to  the  Parliament  of  Great  Britain.  Thus,  in 
dealing  with  the  Court  of  Session,  the  article  declares  that  the  Judges  shall 
have  certain  qualifications,  and  be  capable  of  being  appointed  only  from  certain 
bodies,  who  are  specified.  As  originally  proposed,  the  clause  w^as  absolute,  and 
contemplated  no  alteration  by  the  Imperial  Parliament  But  on  the  3rd 
January  1707,  at  a  meeting  of  the  Scottish  Parliament,  this  motion  was  made — 
"  But  before  voting,  it  was  moved  that  the  qualifications  made,  or  to  be  made, 
for  capacitating  prsons  to  be  named  Ordinary  Lords  of  Session  shall  be  altera- 
ble by  the  Parliament  of  Great  Britain,  and  after  debate  it  was  put  to  the 
vote,  alterable  or  not,  and  it  was  carried  alterable"  (Acts  of  the  Parliament  of 
Scotland,  vol.  xi.  p.  381)  ;  and  accordingly  the  article  finally  agreed  to  con- 
tained this  clause  following  the  declaration  as  to  what  should  be  the  qualifica- 
tions of  the  Judges — **  Yet  so  as  the  qualifications  made,  or  to  be  made,  for 
capacitating  persons  to  be  named  Ordinary  Lords  of  Session  may  be  altered  bv 
the  Parliament  of  Great  Britain." 

Again,  there  is  another  portion  of  this  19th  article  which  deals  with  the 
Admiralty  Court  of  Scotland  which  was  to  be  "continued,"  but  "subject, 
nevertheless,  to  such  alterations  and  regulations  as  shall  be  thought  proper  to 
be  made  by  the  Parliament  of  Great  Britain."  The  history  of  this  power  of 
alteration  shows  how  slowly  this  concession  was  agreed  to.  A  meeting  of  the 
Scotch  Commissioners  appointed  to  treat  for  the  Union  was  held  on  the  29th 
May  1706,.  at  which  the  Lord  Chancellor  of  Scotland  gave  to  the  Board  a  pro- 
posal to  be  submitted  to  the  English  Commissioners,  which  was  adopted  and 
sent  to  the  English  Commissioners,  who  returned  an  answer  to  the  effect  that 
"  the  Lords  Commissioners  for  England,  having  considered  the  several  propo- 
sals contained  in  the  paper  delivered  the  29th  inst  by  the  Lords  Commissioners 
for  Scotland,  and  being  extremely  desirous  to  bring  this  treaty  to  a  speedy  and 
happy  conclusion,  do  agree  to  the  same,  reserving  stUl  the  consideration  of  the 
Courts  of  Admiralty  for  Scotland  to  the  further  progress  of  this  Treaty."  Fur- 
ther consideration  of  this  matter  was  had  by  the  Commissioners  of  both  coun- 
tries, the  result  being  that  the  Scotch  Commissioners  on  the  11th  June  I7(»6 
modified  their  demands  to  the  retention  in  Scotland  of  a  Court  of  Admiralty, 
such  as  is  in  England,  for  the  determination  of  maritime  causes  relating  to  pri- 
vate right,  and  on  the  14th  June  1706  the  Lords  Commissioners  for  England 
sent  a  communication  to  the  Scotch  Commispioners  intimating  that  they  agreed 
to  the  proposal  of  the  latter,  "  with  this  addition,  that  the  Admiralty  Court  pro- 
posed to  be  continued  in  Scotland  after  the  Union  shall  be  subject  to  such 
regulations  and  alterations  as  shall  be  thought  proper  to  be  made  by  the  Par- 
liament of  Great  Britain."  ^Thomson's  Acts,  vol.  xi.,  appx.  179.)  This  addition 
was  added  to  the  article  ;  and  in  virtue  of  the  reserved  power,  the  Imperial  Par- 
liament have  made  alterations  and  reforms  on  the  Scotch  Admiralty  jurisdiction. 

It  will  thus  be  seen  that  there  were  matters  upon  which  it  was  contemplated 
alterations  might  be  necessary,  and  in  such  cases  the  Treaty  of  Union  expressly 
conferred  the  power— a  power  demanded  with  pertinacity  fcy  the  English  Com- 
missioners, and  conceded  with  reluctance  by  the  Scotch.  No  power,  however, 
was  given  to  annul  what  constituted  the  cardinal  provision  of  the  article,  that 
the  English  Courts  of  Law  and  Ejiuity,  as  then  constituted,  or  any  other  Court 
of  a  like  nature,  created  by  a  Parliament  in  which  there  was  an  overwhelming 
majority  of  English  members,  should  have  no  right  to  sit  in  judgment  upon 
any  cause  coming  from  Scotland.    That  remains  unalterable,  if  the  sole  authority 
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for  alteration  be  the  Parliament  of  Great  Britain.  Clearly  it  never  was  in 
the  contemplation  of  the  parties  to  the  Treaty  of  Union  that  those  clauses 
which  were  not  declared  to  be  alterable  might  be  annulled  on  the  following 
week  by  a  vote  of  the  Imperial  Parliament,  against  whose  action  to  this  effect 
80  many  anxious  safeguards  were  taken,  and  whose  power  of  alteration  was 
80  jealously  defined. 

It  is  quite  true  that  the  present  Parliament  may  pass  an  Act,  as  that  of  Har- 
ley  and  ^lingbroke  did,  aboliBhinff  an  article  of  the  Treaty  ;  and  as  Scotland 
id  not  Ireland,  it  is  probable  enougn  that  this  will  evoke  no  seditious  speeches 
or  give  rise  to  tumultuary  meetings.  But  Parliament  have  just  as  much  power 
to  annul  the  whole  Treaty  from  b^inning  to  end  as  they  have  to  annul  the  I9th 
aitide.  The  history  of  the  violation  of  the  Treaty  in  1712  gives  little  encour- 
agement to  a  repetition  of  the  experiment  We  may  not  have  the  same  riots, 
heartburnings,  secessions,  and  disruptions  which  were  the  consequence  of  that 
famous  measure,  but  we  will  have  constant  discontent  with  the  administration 
of  justice  by  a  Court  entirely  ignorant  of  our  laws. 

It  is  in  vain  to  say  that  in  extinguishing  the  jurisdiction  of  the  House  of 
Lords,  and  compelling  the  people  of  Scotland  to  go  to  this  new  Court  at 
Lincoln's  Inn,  faith  is  still  kept  with  them,  because  tne  new  Court  is  called  an 
Imperial  Court  of  Appeal  It  is  an  Imperial  Court  only  in  name.  It  is  to  be 
composed  almost  entirely  of  EngUsh  lawyera,  the  majority  of  whom  have  never 
known  anything  of  Scottish  law  and  Scottish  procedure,  and  have  never  opened 
a  hook  on  Scottish  law,  except  immediately  to  shut  it.  It  is  a  Court  of  the 
^'Wee  nature"  as  the  Court  special!  v  denounced  in  the  Treaty.  It  is  no  difference 
to  say  that  it  is  to  sit  at  Lincoln's  inn,  and  not  at  Westminster.  The  First  Divi- 
Fion  of  ity  to  which  appeals  from  Scotland  are  to  be  brought,  is  to  consist  of 
(1)  the  Lord  Chancellor ;  (2)  the  Chief- Justice  of  England  and  the  Master  of 
the  Rolls  for  two  years,  and  then  the  Chief  Justice  of  the  Common  Pleas  and 
the  Chief  Baron  of  the  Exchequer  for  the  next  two  years,  and  so  on  in  rotation  ; 
(3)  three  ordinary  Judges  mm  the  Imperial  Court  are  to  be  selecteii 
by  Her  Majesty,  of  whom  not  one  neea  be  any  other  than  an  EnclisU 
lawyer.  This  noakes  six.  But  (4)  three  other  Judges  are  wanted  to 
make  up  the  First  Division,  and  these  are  called  additional  Judges^  who 
are  specified  as  ''  persons  who  having  held "  the  office  of  a  Judge  in  the 
Superior  Courts  in  England,  Scotland,  Ireland  or  India, ''  shall  declare  their 
willingness "  to  serve  as  such  additional  Judges.  These  unfortunate  persons 
are  to  receive  no  salaries.  They  are  retired  Judges,  who  have  served  their 
time  and  are  enjoying  their  pensions.  The  two  from  Scotland  who  are  selected 
for  this  great  appointment  are  the  Lord  Justice-General  and  the  Lord  Justice- 
Clerk,  and  the  notion  seems  to  be  that  either  of  these  two  eminent  Judges 
shall,  after  his  career  is  ended  by  faithful  service  in  Scotland,  remove  from  his 
home  in  Scotland,  take  up  his  estabUshment  in  London,  and  sit  as  a  Judge  in 
this  Court  of  Appeal  for  the  mere  love  of  the  thing,  or  perhaps  under  the 
impulse  of  a  noble  patriotism. 

Of  course  this  is  a  delusion  and  a  mockery.  A  man  in  the  prime  of  life  and 
with  an  ample  fortune,  and  having  an  enthusiasm  in  the  practical  administra- 
tion of  the  law,  might  be  found  to  do  as  Lord  Kingsdown  did,  devote  himself 
to  this  gratuitous  and  onerous  labour.  But  he  was  an  exception,  and  his 
pecuniary  circumstances  were  fortunate.  It  is  necessary  to  assume  that  the 
'*  additional  Judges "  who  are  thus  to  labour  are  under  the  influence  of  other 
motives  than  those  which  ordinarily  guide  human  actions,  before  it  can  be 
^Tsvelv  thought  that  anv  one  of  the  persons  named  in  this  bill  "  would  signify 
his  willingness  ^  to  exhibit  the  grand  devotion  to  his  country  demanded  of  him. 
What  I  chieflv  dwell  upon  is  the  fact  that  this  Divisional  Court  is  composed 
of  that  class  oi  men  against  whom  the  19th  article  of  the  Treaty  of  Union 
struck.  The  majority  are  not  merely  English  lawyers,  but  they  are  lawyers  of 
the  common  law  side  of  the  English  system — men  to  whom  would  be  reuuired 
an  expLtnation  of  the  veiy  elements  of  our  Scottish  law  and  procedure  before 
they  could  be  in  a  condition  to  pronounce  judgment  in  a  Scottish  cause.    It 
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reqviires  no  great  spirit  of  prophecy  to  anticipate  what  would  be  the  fate  of 
appeals  from  Scotland  to  bucH  a  tribunaL  Judges  who  had  to  learn  the  very 
alphabet  of  our  legal  system  would  find  it  to  be  much  more  easy  to  arrive  at 
their  conclusion  by  the  application  of  rules  in  their  own  system,  with  which 
they  were  familiar.  The  assimilation  of  the  law  of  the  one  country  to  that  of 
the  other  may  be  a  most  desirable  object,  but  not  by  working  monstrous  injus- 
tice to  individual  suitors.  A  decision  of  the  Scottish  Courts  would  inevitably 
be  appealed,  if  the  English  law  differed  from  ours  ;  and,  apparently  aware  of 
this,  tnis  Judicature  Bm  proposes,  in  defiance  of  the  Claim  of  Right,  to  cut  oft 
the  right  of  appeal  altogether  in  causes  where  the  value  at  stake  does  not 
exceed  £500 — a  tyrannical  proposal,  and  insulting  and  offensive. 

Let  it  not,  however^  be  thought  for  a  xfioment  that  people  in  Scotland 
consider  the  procedure  m  the  House  of  Lords  in  dealing  witn  appeals  as  perfect. 
Far  from  it.  And  the  House  of  Lords  themselves  have  confessed  it.  The 
House  only  sits  for  four  days  a  week,  and  not  for  half  the  year,  and  there  is  no 
legal  obligation,  though  there  may  be  a  moral  one  (as  some  return  for  their 
pensions)  upon  ex-Chancellors  to  attend  the  hearing  of  appeals.  The  House 
fees,  too,  at  every  step  of  the  process  weigh  it  down  with  unnecessary  expenses, 
which  produce  little  m  the  aggr^ate,  but  a  great  hardship  upon  the  individual 
suitor. 

But  granting  all  this,  the  House  of  Lords  has  proved  a  satisfactory  tribimal 
of  appeal,  so  far  at  least  (and  of  this  only  I  profess  myself  competent  to  judge) 
as  regards  Scotland.  The  men  who  sat  tnere  as  Judges  have  attainea  their 
position  after  a  laige  experience— a  position  which  omy  great  abilities  could 
secure.  No  doubt  in  the  course  of  centuries  there  have  been  exceptions  to  this 
rule.  In  the  case  of  this  institution,  as  of  all  others,  there  have  been  periods 
nf  mediocrity  and  decline.  Heaven  and  earth  have  contended  for  the  mastery 
in  regard  to  the  Lords  who  have  decided  upon  appals.  But,  upon  the  whole, 
we  have  had  a  succession  of  men  who  have  stuaied  not  merely  the  technical 
Common  Law  of  England — so  opposite  except  in  commercial  law  to  ours — but 
great  constitutional  lawyers,  men  whcf  have  been  engaged  in  Scotch  appeals,  and 
who  from  the  ordeal  through  which  they  have  passed  have  been  able  to  free 
themselves  from  the  influence  of  the  peculiar  system  of  law  which  they  have 
specially  studied,  and  have  given  satisfaction  to  the  people  of  Scotland  by  con- 
vincing them  that  whether  they  affirmed  or  reversed  the  decisions  of  our 
native  Courts,  they  gave  effect  to  and  recognised  the  authority  of  the  Scottish 
law,  though  it  might  differ  from  that  of  England.  We  have  no  guarantee  that 
it  will  be  in  the  future  as  it  has  been  in  the  past ;  and  that  Common  Law 
Judges  in  England,  however  honest,  would  be  capable  of  deciding  causes 
according  to  Scottish  law. 

The  House  of  Lords  in  1856  made  certain  recommendations  for  the  removal  or 
the  more  obvious  defects  in  the  working  of  their  appellate  jurisdiction.  Whether 
the  scheme  which  the  Committee  of  the  House  then  propounded,  and  which 
was  embodied  in  a  bill,  was  the  best  scheme  in  the  circumstances,  I  do  not 
stop  to  in(]^uire.  (See  the  Bill  in  2  McQuean's  Reports,  app.)  This  however  I  will 
say,  that  it  carried  into  effect  it  would  have  removed  all,  or  nearly  all,  of  the 
evils  complained  of  bv  the  people  of  Scotland.  The  Committee  recommended 
that  the  House  should  sit  for  the  hearing  of  appeals  notwithstanding  a  proroga- 
tion ;  that  expenses  should  be  cut  down  to  what  was  fair  and  reasonabk  ;  that 
two  deputy  Speakers,  being  Law  Lords,  should  be  appointed  with  salaries, 
whose  duty  it  should  be  to  assist  the  House  in  the  performance  of  its  judicial 
duties. 

TIlIs  Bill,  embodying  the  recommendations  of  the  Committee,  passed  the 
House  of  Lords  and  went  to  the  Commons  in  the  year  1856,  where  it  was 
stopped  bv  a  prorogation.  Whether  this  reform,  or  any  other  in  the  same 
direction,  be  aaopted  or  not,  I  submit  that  the  matter  is  one  requiring  far  more 
grave  and  deliberate  consideration  than  Lord  Cairns  is  disposed  to  allow  us. 
The  way  in  which  the  Bill  is  sought  to  be  hurried  through  Parliament  has  an 
ominous  similitude  to  that  adoptecl  by  Bolingbroke  with  regard  to  the  Patron- 
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age  Bill  of  1712.  That  Bill  was  crashed  through  Parliament  in  a  few  days, 
before  the  people  of  Scotland  became  aware  of  the  intentions  of  the  traitor- 
Minister  who  introduced  it,  and  who  in  his  blind  folly  imagined  that  it 
would  aid  him  in  his  scheme  of  Jacobite  restoration.  We  have  not  under 
the  Constitution  of  the  United  Kingdom  the  same  remedy  against  uncon- 
stitutional  statutes  which  the  Americans  possess.  By  their  Constitution, 
the  Supreme  Court  of  the  United  States  may  declare  any  Act  of  Con- 
gress to  be  unconstitutional  and  null  Nor  have  we  now  left  to  us  any 
national  representatiye  body  like  our  Scottish  Parliament,  who  could  treat 
with  the  Imperial  Parliament  for  an  alteration  of  the  Treaty  of  Union.  But 
there  are  modes  of  obtaining  the  opinion  of  the  people  of  Scotland ;  and  it  is 
only  just  and  reasonable  that  an  opportunity  should  be  afforded  for  the  expres- 
sion of  that  o]^inion.  On  the  30th  of  Apnl  in  each  year  the  Commissioners  of 
Snpply  meet  in  their  respective  counties  and  giye  their  opinion  upon  questions 
of  pending  legislation  in  regard  to  Scotland.  We  have,  moreover,  m  the  various 
Faculties  of  tne  Law  scattered  throughout  the  country  the  means  of  obtaining 
the  opinion  of  lawyers  ;  and  we  have  also  in  the  Town  Councils  the  way  of 
ascertaining — apart  from  public  meetings — the  views  upon  this  subject  of 
municipal  electors.  If  all  these  bodies,  or  a  majority  of^them,  concurred  in 
the  proposed  alteration  in  the  Treaty  of  Union,  nothing  more  perhaps  might 
be  necessary.  I  think  I  have  said  enough  to  show  that  they  are  entitled  to  the 
opportunity  of  saying  yes  or  no.  The  maiority  at  the  command  of  the  Lonl 
Chancellor  may  send  this  Bill  at  once  through  the  House  of  Lords  to  the 
Commons.  When  it  comes  there  the  people  of  Scotland  are  entitled  to  expect 
that  their  representatives  will  secure  for  tnem,  if  not  justice  and  adherence  to 
a  solemn  treaty,  at  least  a  hearing. — I  am,  &c  Patrick  Fraser. 

Lengthy  Sensational  Trials, — Our  American  friends  are  at  present 
being  favoured  with  a  cause  celUbre,  which  seems  likely  to  rival  in 
length  and  voluminous  eloquence  the  famous  trial  in  this  country 
which  made  Dr.  Kenealy  Member  for  Stoke.  On  this  subject  the 
Albany  Xaw  Journal  makes  the  following  pithy  comments : — 

The  lawsuit  of  Mr.  Theodore  Tilton  against  Eev.  Henry  Ward 
Beecher,  "  like  a  wounded  snake  drags  its  slow  length  along."  We 
wish  we  could  hear  the  "needless  Alexandrine"  that  should  "  end 
the  song."  This  case  is  nominally  between  Messrs.  Tilton  and 
Beecher,  but  to  our  view  it  might  more  appropriately  be  entitled 
Beach,  Fullerton,  and  others  against  Evarts,  Porter  and  others.  It 
seems  to  have  degenerated  into  a  mere  talking  match  between  these 
eminent  counsellors,  and  we  are  inclined  to  believe,  from  the  man- 
ner in  which  it  is  conducted,  that  the  only  useful,  or  the  most  use- 
ful, purpose  it  will  serve,  will  be  to  advertise  these  already  well- 
known  professional  gentlemen.  We  originally  intended  to  say 
something  of  the  case  on  its  termination,  but  have  concluded  that 
if  we  expect  to  have  our  own  say  concerning  it,  we  would  better 
not  wait  for  that  distant  and  improbable  events  which  looks  as  far 
away  as  the  millennium  or  the  discovery  of  the  philosopher's  stone, 
but  announce  our  opinions  to  the  contemporary  generation,  and 
while  we  are  in  unimpaired  possession  of  such  intellectual  faculties 
as  nature  has  bestowed  on  us.  We  wish  to  utter  a  word  of  warning 
to  the  distinguished  judge  presiding  on  this  trial,  and  to  the  afore- 
said eminent  lawyers  and  their  associates.  They  have  procured  the 
Legislature  to  grant  a  new  lease  of  life  to  the  court  in  which  they 
are  engaged,  but  how  about  their  own  lives  ?    Would  it  not  be  a 
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wise  measure  of  precaution  to  have  these  also  extended  ?  Other- 
wise we  see  not  how  Messrs.  Morris  and  Shearman  can  expect  to 
hear  the  verdict^  but  opine  that  they  must  content  themselves  with 
beqeathing  the  little  unpleasantness,  like  freedom's  battle,  "  from 
bleeding  sire  to  son,"  and  let  their  heirs  or  assigns  bring  to  a  con- 
clusion what  their  ancestors  shall  have  so  fiercely  inaugurated.  It 
would  be  well,  also,  to  have  the  lives  of  the  parties  on  the  record 
insured,  or  to  induce  the  Government  to  bestow  a  pension  on  them, 
or  to  have  annuities  conferred  on  them,  or  inoculate  them  with  the 
asthma,  or  to  adopt  some  other  of  the  well-known  methods  of  pro- 
longing human  existence.  Unless  some  such  measures  are  taken, 
we  fear  that  the  result  will  be  similar  to  that  in  Warren  Hastings' 
trial,  where,  according  to  Macaulay,  "  those  who  having  been 
present  on  the  first  day,  now  bore  a  part  in  the  proceedings  of  the 
last,  were  few,  and  most  of  these  few  were  altered  men ; "  where 
"  the  arraignment  had  taken  place  before  one  generation,  and  the 
judgment  was  pronounced  by  another;"  where,  "of  the  one  hun- 
dred and  sixty  nobles  who  walked  in  the  procession  on  the  first 
day,  sixty  had  been  laid  in  their  family  vaults ; "  and  where  every 
thing  in  the  court-room  reminded  the  spectator  "  of  all  human 
things,  of  the  instability  of  power,  and  fame,  and  life."  We  really 
think,  after  a  due  consideration  of  the  chivalric  Mr.  Beach's  heart- 
rending speech  on  the  law  point  whether  the  plaintiff  is  a  com- 
petent witness,  that  the  counsel  would  do  well  to  regard  the 
inculcation  of  Hudibras, 

"  For  brevity  is  always  good, 
When  we  are  or  are  not  understood." 

But  Mr.  Morris  having  made  a  three  days'  speech  in  opening  for 
the  plaintiff,  Mr.  Tracy  is  bound  not  to  be  behind  for  the  defence, 
and  we  are  told  that  he  is  now  engaged  in  committing  his  speech 
to  memory.  We  would  like  to  be  judge  in  this  case ;  if  we  were, 
we  would  suggest  to  these  loquacious  gentlemen  to  offer  to  com- 
promise their  oratorical  debts  for  ten  per  cent.  We  guess  that  the 
public  would  accept  the  proposition. 

Another  thing  that  strikes  us  is,  that  the  counsel  seem  to  be 
Tising  up  their  thunder  too  fast  in  the  adolescent  stages  of  the  case. 
If  such  lofty  rhetorical  flights  are  essayed  now,  we  suspect  that  the 
counsel  will  soar  away  out  of  sight  in  the  summing  up.  If  we  have 
such  things  in  the  green  leaf,  what  may  we  not  expect  in  the  dry  ? 
If  Mr.  Tilton  is  such  a  sufferer  and  Mr.  Beecher  is  such  a  sinner,  at 
the  end  of  five  weeks,  what  may  not  their  respective  conditions  of 
detriment  and  malfeasance  be,  say  at  the  end  of  three  months  ?  Let 
the  counsel,  however,  remember  the  case  of  the  gymnast  who  took 
such  a  long  run  in  order  to  essay  a  great  jump,  that  on  arriving  at 
the  scratch  he  was  completely  out  of  breath. 

Another  idea  which  we  gather  from  this  trial  is,  that  it  serves  to 
demonstrate  the  inefficiency  of  cross-examination.  The  popular 
idea  of  cross-examination  is  that  it  is  a  kind  of  miraculous  ram's 
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horn,  on  the  blowing  of  which  almost  any  witness  must  go  down 
like  the  walls  of  Jericho.  Indeed,  we  ourselves  had  rather  looked 
to  see  the  mutual  friend,  Mr.  Moulton,  drop  all  in  pieces,  when 
Gren.  Tracy  tackled  him.  But  the  extraordinary  Mr.  Moulton  does 
nothing  of  the  sort  like  Mark  Tapley  he  seems  to  think  his  treat- 
ment is  "jolly."  The  more  he  is  ground  the  sharper  he  grows,  and 
he  not  only  never  loses  his  temper,  but  more  than  once  constrains 
the  counsel  to  look  sharply  to  find  their  own.  The  result  of  this 
cross-examination  is  to  confirm  us  in  our  long-cherished  opinion, 
that  ninety-nine  questions  out  of  every  hundred,  asked  on  cross- 
examination,  are  unnecessary  or  injudicious. 

We  have  also  observed  that  this  trial  is  a  good  thing  for  the 
newspapers.  We  would  like  to  know  the  number  of  persons  who, 
every  day,  religiously  or  irreligiously,  read  every  word  of  the  last 
da/s  proceedings  in  the  daily  joumala  We  would  especially  like 
to  know  who  is  the  artist  who  depicts  the  leading  counsel  in  wood- 
cuts in  the  picture  papers — whose  several  efibrts  in  this  line  would, 
imdoubtedly,  be  pronounced  by  his  respective  victims  "  the  most 
unkindest  wood-cut  of  all."  We  would  like  to  possess  the  dramatic 
sensibilities  and  the  rhetorical  afiSuence  of  the  reporters,  who 
describe  for  us  the  precise  facial  appearance  of  all  the  actors  in  this 
domestic  tragedy  at  frequent  intervals,  and  who  set  before  us  in 
vivid  phrase  the  electrical  phenomena  of  the  lawyers'  sarcastic, 
scathing,  denunciatory  addresses.  We  would  like  to  possess  the 
mental  discrimination  and  the  manual  agiUty  of  the  stenographer, 
who  seems  to  take  down  even  the  yawns  of  the  judge  and  the  aspira- 
tions (we  were  about  to  say,  execrations)  of  the  counsel  We  don't 
wonder  that  in  De  Quincey's  playful  essay  on  Murder  as  one  of  the 
Fine  Arts,  frequent  inquiry  was  made,  "  Uhi  Ule  est  reporter  i  "  We 
think  that  kiUing  a  reporter  in  these  times,  if  not  praiseworthy, 
would  be  damnum  absque  ivjuria. 

Again,  we  are  filled  with  wonder  and  admiration  by  the  con- 
templation of  the  immense  mass  of  useful  information  on  a  great 
variety  of  subjects  which  this  inquiry  is  evolving.  Politics, 
religion,  metaphysics,  ethics,  speculation,  love,  literature,  both  prose 
and  poetry — nothing  seems  irrelevant.  What  any  one  of  the 
counsel  does  not  know  of  these  topics,  some  other  knows,  or  if  not, 
nobody  knows. 

Wanted,  a  Plviarch, — Speaking  of  Lord  Erskine,  Lord  Campbell 
said  : — "  As  an  advocate  in  the  forum  I  hold  him  to  be  without  an 
equal  in  ancient  or  modem  times,"  but  Lord  Brougham  seems  to 
have  been  of  the  opinion  that,  the  brother,  Harry  Erskine,  was 
almost,  if  not  altogether,  the  equal  of  Thomas.  In  his  autobiography 
(vol.  L  p.  166)  Loni  Brougham  said  :  "  If  I  were  to  name  the  most 
consummate  exhibition  of  forensic  talent  that  I  ever  witnessed, 
whether  in  the  skilful  conduct  of  the  argument,  the  felicity  of  the 
copious  illustrations,  the  cogency  of  the  reasoning,  or  the  dexterous 
appeal  to  the  prejudices  of  the  court,  I  should  without  hesitation  at 
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once  point  to  his  (Harry  Erskine's)  address  on  Maitland's  case ;  and 
Mere  my  friend  Sunderdale  alive,  to  him  I  should  appeal,  for  he 
Iieard  it  with  me,  and  came  away  declaring  that  his  brother  Thomas 
(Lord  Erskine)  never  surpassed — nay,  he  thought,  never  equalled  it." 
The  Scotch  bar  at  the  commencement  of  this  century  was  peculiarly 
rich  in  professional  learning  and  forensic  eloquence.  Beside  Erskine, 
Adam  Gillies,  William  Tait,  Bobert  Blair,  and  a  half  dozen  other 
men  of  the  highest  repute  as  advocates,  there  was  Charles  Hope, 
on  whose  brilliant  qualities  as  an  advocate  Lord  Brougham 
dwelt  with  great  fervour.  He  spoke  of  his  eloquence  as  "  seldom 
equalled,  perhaps  never  surpassed/'  and  he  quotes  the  opinions  of 
Laing  (the  historian)  and  Gillies,  both  opposed  to  Hope,  that  his 
"  declamation  excelled  aU  they  had  ever  heard,"  though  "  they  had 
often  heard  all  the  great  speakers  in  Parliament ;  and  these  men 
were  very  far  from  prizing,  as  of  any  value,  mere  declamation 
unaccompanied  with  argument  or  statement."  Even  Pitt  and  Fox 
expressed  great  admiration  at  one  of  his  speeches,  and  at  one  which 
Brougham  and  Homer  and  others  of  his  friends  who  heard  it 
thought  to  be  a  failure.  It  is  to  be  sincerely  regretted  that  the 
Scotch  bar  has  not  found  a  Plutarch. — Albany  Law  Journal. 

The  Jvdicature  BUL — ^"  All's  well  that  ends  well,"  was  the  senti- 
ment which  occurred  to  us  on  reading  of  the  withdrawal  of  this 
BilL  The  intentions  of  the  Government  have  not  yet  been  an- 
nounced regarding  the  appellate  jurisdiction  of  the  House  of  Lords 
in  English  appeals.  The  Act  of  Lord  Selbome  still  remains,  and 
by  it  the  English  appeals  were  transferred  to  the  new  Court.  But 
it  is  clear  that  the  clauses  of  that  Act  dealing  with  that  matter 
must  go  too.  The  opposition  of  the  English  lawyers  to  the  trans- 
ference of  the  appellate  jurisdiction  has  been  as  strong  almost  as 
that  of  the  Scotch  lawyers,  and  the  opposition  of  the  opposing 
peers  is  necessarily  directed  against  the  abolition  of  their  jurisdic- 
tion in  the  case  of  English  as  well  as  in  the  case  of  Irish  appeals. 

The  growth  of  the  opposition  to  the  abolition  of  the  appellate 
jurisdiction  of  the  House  of  Lords  is  a  remarkable  incident  in 
legal  and  parliamentary  history ;  and  its  ultimate  success  displays 
the  unwisdom  of  those  who,  although  they  are  averse  to  a  proposal, 
and  believe  it  will  have  a  pernicious  effect,  think  it  is  of  no  use, 
and  therefore  impolitic,  to  oppose  that  which  they  regard  as  the 
inevitable.  The  inevitable  does  not  always  happen.  If  the  proposal 
is  a  bad  one,  oppose  it,  and  trust  to  luck  for  the  event. 

When  the  proposal  was  first  made  to  abolish  the  appellate  juris- 
diction of  the  House  of  Lords,  there  was  little  opposition  made  to 
it  either  in  Parliament  or  in  the  country.  The  peers  apparently 
waited  for  some  encouragement  from  the  legal  profession  to  assert 
their  privileges.  It  might  have  seemed  invidious  for  them  to 
struggle  for  the  maintenance  of  their  rights  in  a  matter  which  con- 
cerned the  lawyers  and  the  public  fully  as  much  as  it  did  the  peers. 
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It  was  for  the  lawyers  and  the  publio  to  take  the  initiative. 
The  English  lawyers  took  no  great  interest  in  the  matter.  The 
Scotch  and  Irish  lawyers  had  taken  no  interest  in  the  Act  which 
transferred  the  jurisdiction  in  Ehglish  appeals^  They  had  no 
immediate  interest  in  doing  so;  the  Act  did  not  apply  to  them. 
When  the  Act  of  the  following  year  was  made  to-  apply  to  Scotch 
and  Irish  appeals,  the  situation  had  become  complicated.  The 
l^al  profession  in  Ireland  no  doubt  opposed  the  measura  Nemo 
me  impune  lacessit,  is  a  motto  much  more  appropriate  to  the  Irish 
lawyers  than  it  is  to  us.  Many  of  the  Scotch  lawyers  thought  that 
the  opportunity  of  opposition  had  been  allowed  to  slip.  They 
regarded  the  transference  of  the  English  appeals  to-  the  new  Court 
as  an  accomplished  fact,  and  they  fancied  that- there  was  no  chance 
of  a  reversal  of  the  decision ;  and  there  were  undoubtedly  serious 
objections  to  retaining  the  jurisdiction  of  the  House  of  Lords  in 
Scotch  and  Irish  appeals  alone,  and  weighty  reasons  in  favour  of 
the  view  that  the  ultimate  Court  of  appeal  should  be  an  Imperial 
Court  Moreover,  it  seemed  to  many  hopeless  to  struggle  against  a 
legal  measure  suj^rted  by  the  leading  legal  authorities  on  both 
sides  of  politics. 

But  what  opposition  there  was  increased — increased  steadily,  and 
increased  among  all  sections  of  those  who  had  any  interest  in  the 
matter.  That  the  peers  should  be  willing  enough  to  retain  their 
privil^es,  shouM  fight  for  the  retention  of  that  which  the  first 
Lord  Shaftesbury  called  the  most  illustrious  privilege  of  their  House, 
and  that  they  should  be  willing^  to  take  advantage  of  asy  change  of 
view  on  the  part  c^  the  legal  public,  is  natural  enough,  and  is  quite 
right  The  peerage  as  an  order  is  powerful  and  imposing.  But  as 
a  House,  the  House  of  Lords  would  not  present  a  very  imposing 
aspect  to  the  pe<^e  if  it  appeared  in  no  other  character  than  as  an 
iissembly  which  met  at  five  o'clock  and  separated  at  a  quarter  past, 
after  a  few  questions  were  asked  which  nobody  cared  about,  and  a 
few  petitions  were  presented  which  nobody  ever  read.  As  a 
tribunal,  however, — ^the  ultimate  tribunal  for  the  three  Kingdoms,  as 
the  supreme  interpreter  of  justice,  the  House  of  Lords  is  a  strong 
l)ower,  and  a  power  whose  efficacy  is  direct  and  whose  influence  is 
instant  In  that  respect  it  is  important  and  conspicuous  in  the 
public  eye.  It  is  of  no  avail  to  say  that  it  is  really  only  a  few  lawyers 
who  give  the  decision.  It  is  still,  in  the  public  judgment,  the 
House  of  Lords ;  and  whether  it  be  from  sentimental  and  national 
feelings  or  from  ancient  associations,  it  is  certain  that  the  decisions 
nf  a  few  elderly  lawyers,  not  acting  under  the  style  and  title  of  the 
House  of  Lords,  would  not  be  regarded  with  equal  respect  and  con- 
tidence.  Then  came  the  turn  of  the  English  lawyers.  The  more 
they  looked  at  the  proposal  the  less  they  liked  it.  They  could  not 
be  influenced  by  such  considerations  as  those  by  which  other  lawyers 
were  animated — by  considerations  about  the  Treaty  of  Union,  and 
by  fears  for  the  preservation  of  their  own  system  of  law.     The 
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objections  which  they  had  were  such  as  those  lately  stated  in  a 
letter  to  the  Times  by  Mr.  Watkin  Williams,  Q.C.,  M.P.  It  was 
thought  that  the  new  ultimate  court  would  not  be  so  satisfactory  as 
the  old  one.  Its  tendency  would  be  to  be  a  fluctuating  body — such 
as  the  Exchequer  Chamber — '*  a  scratch  pack."  It  is  possible  that 
one  might  have  to  hunt  after  Judges  of  the  Ultimate  Court  just 
as  you  hunt  for  members  of  the  Committee  of  Privileges  when  you 
want  a  peerage,  or  justices  of  the  peace  when  you  want  a  license  for  a 
public-house.  The  opposition  of  the  Scotch  lawyers  it  is  not 
difficult  to  understand,  and  their  reasons  are  stated  fully  in  the 
letter  of  one  of  the  most  learned  of  their  number,  which  will  be 
found  in  another  page.  For  our  part,  we  confess  we  have  never 
had  a  wonderful  fancy  for  the  argument  founded  on  the  t^rms  of 
the  Treaty  of  Union.  That  is  a  good  argument  if  we  in  Scotland 
seriously  wished  to  preserve  the  jurisdiction  of  the  House  of  Lords, 
and  seriously  objected  to  its  abolition.  But  it  is  not  a  good  one  if 
we  did  not.  It  was,  however,  an  argument  happily  directed  when 
addressed  to  the  members  of  the  House  of  Lords  themselves.  The 
substantial  reason  was  that  we  had  no  security  for  the  preservation 
of  our  own  system  of  jurisprudence.  That  system  had  been,  in 
some  respects,  improved  by  the  decision  of  the  House  of  Lords,  con- 
sisting of  the  two  or  three  most  able  lawyers  of  the  time,  who  from 
their  practice  at  the  Bar  knew  something  of  the  law  of  Scotland, 
and  who  applied  to  it  the  principles  of  a  laige  and  general 
jurisprudence.  But  it  would  not  have  been  improved,  it  would 
have  been  bit  by  bit  absc»rbed  and  extinguished,  if  it  had  been  sub- 
ject to  the  decisions  of,  not  the  most  eminent  lawyers  of  their  day, 
but  men  of  the  second  rank  (for  this,  on  the  average,  they  mu^t 
necessarily  have  been),  mere  common  lawyers,  men  steeped  in  the 
technicalities  of  so  technical  a  system  as  the  English  common  law 
is,  and  versed  in  nothing  else.  Fancy  an  English  common  lawyer 
judging  of  a  •question  of  Scotch  conveyancing  !  If  an  action  were 
raised  for  damage  to  a  horse  by  another  horse  sticking  its  leg 
through  ft  fence  and  kicking  it,  we  should  veiy  likely  have  been 
told  tliat  ft^e  action  would  not  lie,  that  an  action  of  trespass 
should  have  been  raised  (Ullis  v.  Loftua  Iron  Co,),  Technicality 
after  technicality  would  have  been  introduced,  principle  after 
principle  would  have  been  extinguished,  until  our  entire  system 
had  "  melted  into  the  infinite  azure  of  the  past." 

^  As  one  by  one,  at  dread  Medea's  strain, 
The  sickening  stars  fade  from  the  ethereal  plain, 
As  Argus'  eyes  by  Hermes'  wand  oppressed, 
Closed  one  by  one  to  everlasting  rest^ 
Thy  hand,  great  Anarch,  lets  the  curtain  fall, 
And  universal  darkness  buries  all." 

A  nation  which  parts  with  its  law  parts  with  a  Iturge  share  of  its 
nationality  and  its  intellectual  independence.  This  fate  has  been 
averted  for  the  present.  Attempts,  however,  may  be  made  from 
below  as  well  as  from  above. 
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The  failure  of  Lord  Cairns'  measure  is  due  not  a  little  to  the 
opposition  of  the  Scotch  lawyers ;  and  that  opposition  is  due  in 
great  part  to  Lord  Cairns.  If  he  had  acquiesced  in  the  demand  of 
the  Scotch  lawyers  that  the  proposed  new  Court,  which  was  to 
administer  the  law  of  Scotland,  should  necessarily  contain  one 
or  more  persons  acquainted  with  that  law,  it  is  more  than  probable 
that  the  Scotch  legal  profession  would  have  accepted  his  Lordship's 
proposal,  and  agreed  to  a  change  which  not  long  since  appeared  to 
many  inevitable.  Not  only  did  the  Lord  Chancellor  refuse  to  do  so, 
which  was  of  itself  bad  enough,  but  he  supported  his  refusal  by  a 
statement  which  was  even  less  acceptable.  The  only  reason  alleged 
was,  that  there  might  be  no  Scotch  lawyer  fit  for  the  office.  The 
refusal  to  accede  to  the  demand  was  unwise,  and  the  reason  given 
was  still  more  unwise.  It  is  never  safe  for  even  the  most  powerful 
personage  to  make  a  statement  which  is  personally  offensive,  and 
which  is  therefore  sure  to  excite  a  vigorous  hostility. 

That  the  opposition  of  the  Scotch  and  Irish  lawyers  had  a  great 
effect  was  acknowledged  }yy  Lord  Cairns.    In  withdrawing  the  Bill, 
his  Lordship  mentioned  among  other  reasons  for  so  doing  the  oppo- 
sition of  representative  men  like  Lord  O'Hagan  and  Lord  Moncreiff. 
These  are  indeed  representative  men,  and  their  hostility  was  repre- 
sentative also.    It  represented  the  turn  of  feeling  on  the  subject,  and 
the  gradual  growth  of  the  opposition.     Lord  O'Hagan  did  not  at 
first  oppose,  but  indeed  supported,  the  proposal  to  transfer  even  the 
Irish  appesds  to  the  new  Court.     But  that  was  in  1873,  and  "  many 
things  have  happened  since  then/'     It  may  be  remembered  that 
Lord  O'Hagan  was  last  year  twitted  by  Lord  Cairns  with  his  change 
of  opinion  on  the  subject     It  has  been  said  recently  that  Lord 
Moncreiff  never  opposed,  but  on  the  contrary  always  supported,  the 
proposal  of  Lord  Cairns  and  Lord  Selbome.    This  is  inaccurate. 
Lord  Moncreiff  spoke  three  times  on  the  subject  in  his  place  in 
Parliament  last  Sessioa     On  the  first  reading  of  the  BUI  of  last 
year.  Lord  Moncreiff  apparently  being  impressed  with  the  impossi- 
bility of  retransferring  the  appellate  jurisdiction  in  English  appeals 
from  the  new  Court  to  the  House  of  Lords,  and  thinking  it  unwise 
and  absurd  to  retain  the  jurisdiction  of  the  latter  for  Scotch  and 
Irish  appeals  alone,  tried  to  make  the  best  of  it,  and  endeavoured 
to  secure  the  presence  of  a  Scotch  lawyer  in  the  new  tribunal.    But 
on  the  second  reading  his  Lordship  expressed  his  opinion  in  decided 
terms  in  favour  of  the  retention  of  the  jurisdiction  of  the  House  of 
Lords.     And  in  committee  Lord  Moncreiff  both  spoke  and  voted  in 
favour  of  Lord  Bedesdale's  resolution,  that  the  provisions  of  the 
Supreme  Court  of  Judicature  Bill  of  the  previous  year  (1873), 
wWch  prohibited   appeals  to  the   House   of  Lords,  be  repealed. 
Turning  to  Hansard,  we  find  his  Lordship  represented  as  having 
spoken  on  that  occasion  in  these  terms : — *'  He  now  repeated  his 
statement  that  the  appellate  jurisdiction  of  their  Lordships'  House 
was  made  an  express  stipulation  by  the  Act  of  Union,  and  in  1869 
[sic]  it  was  declared  to  be  the  plain  right  of  the  people  of  Scotland  to 
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appeal  to  their  Lordships  against  the  decisions  of  the  Lords  of  Ses- 
sion. The  Treaty  of  Union  expressly  provided  that  the  Courts  of 
Scotland  should  remain  es  then  constituted — ^that  causes  in  Scot- 
land should  not  be  cognizable  by  the  Court  of  Chancery  or  by  the 
Courts  of  Westminster,  and  ihs/b  no  Court  in  England,  save  only  the 
House  of  Lords,  should  have  jurisdiction  in  Scotch  causes.  That 
had  continued  to  be  the  constitution  up  to  the  present  time.  Now, 
they  proposed  to  do  away  with  it  alL  He  was  surdy  entitled  to 
say,  that  the  opinion  and  feeling  of  Scotland  were  entitled  to  con- 
sideration, and  that  the  cases  that  came  up  from  Scotland  were  not  to 
be  handed  over  1o  the  ordinary  courts  of  the  realm.  He  should  cer- 
tainly ne^^r  have  taken  the  oouise  the  noble  Lord  had  done  on  the 
grounds  he  had  taken,  but  if  he  were  asked  his  opinion  he  should 
say,  from  his  long  experience  of  the  manner  in  which  the  Scotch 
appeals  had  been  dealt  with,  he  should  prefer  to  retain  a  jurisdiction 
which  was  of  the  most  august  character,  and  which  had  existed  for 
centuries,  rather  than  resort  lo  the  new  tribunal.  He  thought  the 
people  of  Scotland  would  indeed  be  ungrateful  if  they  did  not  wish 
for  6  continuance  of  such  a  tribunal  But  if  the  law  here  was 
wholly  changed,  his  fear  was  that  no  court  would  be  established 
which  would  be  so  advantageous  as  a  court  of  final  appeal  as  this 
House.  On  that  ground  he  w«s  in  favour  of  the  noble  Lord's  reso- 
lution." 

Spring  Vacation  Arrangementa — The  CirmiitSi — The  following 
are  the  arrangements  for  the  Spring  Circuits : — 

North. — Lord  Justice-Clerk  and  Lord  Young.  Inverness — ^Thurs- 
day, let  April.  Aberdeen — Monday,  5th  April,  at  12  o'clock  noon. 
Dundee — Thursday,  8th  April,  at  Vi  o'clock  noon.  Perth — Mon- 
day, 12th  April, -at  12  o'clock  noon.  W.  K  Gloag,  Esq,,  Advocate- 
Depute  ;  iEneas  Macbean,  Clerk. 

West. — LoTd  Deas  and  Lord  Mure.  Inveraray — ^Tuesday,  13th 
ApriL  Stirling — Friday,  16th  April.  Glasgow — Tuesday,  20th 
ApriL  Roger  Montgomerie,  Esq.,  Advocate-Depute;  William 
Hamilton  Bell,  Clerk. 

Souih. — Lord  Ardmillan  and  Lord  Neaves.  Ayr — ^Tuesday,  6tli 
April.  Dumfries — Friday,  9th  April.  «7erf6w?yA— Tuesday,  13th 
April.  James  Muirhead,  Esq.,  Advocate-Depute;  Alexander 
Ingram,  Esq.,  Clerk. 

Box  Days. — ^Thursday  the  8th  and  Thursday  the  29th  days  of 
April  have  been  appointed  the  Box  days  in  vacation. 

BUI  Chamber  Botation  of  Judges. — Monday  22nd  March  to  Satur- 
day 27th  March,  Lord  Shand.  Monday  29th  March  to  Saturday 
10th  AprQ,  Lord  Craighill.  Monday  12th  April  to  Saturday  24th 
April,  Lord  Curriehill.  Monday  26th  April  to  Saturday  8th  May, 
Lord  Ormidale.  Monday  10th  May  to  meeting  of  Court,  Lord 
GifiFori 

Court  Days  in  Vacation. — A  Judge  will,  on  Wednesday  14th 
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April  and  on  Wednesday  5th  May,  sit  in  the  Court  of  Session  at 
11  o'clock,  and  Eolls  will  be  taken  up  on  the  immediately  preced- 
ing Mondays,  in  terms  of  the  "  Court  of  Session  Act  1868 "  and 
relative  Act  of  Sederunti 


AppointmerUs. — J.  M.  DuNCAN,  Esqi,  Advocate,  author  of  some 
well-known  works  in  legal  literature,  has  been  appointed  Secretary 
to  the  Board  of  Northern  Lights. 

James  Eobison,  Esq.,  Advocate,  called  to  the  Bar  in  1831,  has 
resigned  the  office  of  SheriflT-Substitute  of  Ayrshire  at  A3rr,  which 
he  has  held  for  the  last  thirty  years.  His  successor  is  W.  A.  0. 
Patebson,  Esq.,  Advocate,  called  to  the  Bar  in  1856. 


JEitt^ittD. 


The  Law  and  Practice  of  Ungland  and  Scotland  in  Affiliation  Cases, 
By  Hugh  Barclay,  LLD.,  Sheriff-Substitute,  Perth.  London  : 
Reeves  &  Turner.    Edinburgh :  T.  &  T.  Clark. 

This  pamphlet  was  intended  to  be  read  as  a  paper  at  the  meeting 
of  the  Social  Science  Association  in  Glasgow  in  October  last.  By 
some  accident  the  paper  was  not  read  at  the  meeting,  and  it  has 
consequently  been  printed  in  pamphlet  form.  We  observe  it  has 
recently  been  reprinted  in  extenso  in  the  Law  Times.  From  the 
knowledge  and  experience  of  the  author,  who  in  all  probability  has 
had,  during  his  long  term  of  office  as  a  Sheriff-Substitute,  a  greater 
number  of  affiliation  cases  before  him  than  any  Judge  in  Scotland, 
and  who  evidently  has  given  great  pains  in  comparing  the  laws 
and  forms  of  procedure  of  the  two  countries,  the  little  work  cannot 
fail  to  be  useful  and  instructive  to  all  those  who  have  occasion  to 
deal  with  this  class  of  cases,  especially  to  Sheriff-Substitutes  and 
practitioners  in  the  local  Courts,  and  also  to  those  who  are  on  the 
outlook  for  every  hint  of  legal  improvement. 

It  may  be  useful  to  point  out  some  of  the  points  of  difference  be- 
tween the  law  of  England  and  that  of  Scotland  upon  this  subject 
In  England  all  cases  of  affiliation  are  adjudicated  on  by  Justices  of 
the  Peace,  and  the  law  on  the  subject  is  wholly  statutory ;  in 
Scotland  the  cases  are  dealt  with  at  common  law,  and  although 
there  still  remains  a  jurisdiction  in  the  Justices,  it  is  almost  always 
by  the  Sheriff  that  these  cases  are  tried.  In  England  a  claim  may 
be  made  even  before  the  child  is  bom ;  in  Scotland  no  action  of 
afiBhation  can  be  made  until  after  the  birth.  In  England  the 
mother  may  apply  to  a  Justice  of  the  Peace  for  a  summons  against 
the  putative  father  any  time  within  twelve  months  from  the  birth 
of  the  child,  but  not  afterward,  unless  on  proof  that  he  had  paid 
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money  for  its  maintenance,  or  that  he  was  absent  from  England 
during  those  twelve  month&  This  limit  of  time  does  not  apply  to 
orders  at  the  instance  of  parochial  authorities.  In  Scotland  the 
ordinary  long  prescription  applies.  In  England  the  order  on  the 
father  is  to  pay  a  sum  not  exceeding  five  shillings  a  week,  with 
the  expenses  incident  to  the  birth,  and  to  the  funeral  if  the  child 
has  died  before  the  order.  If  the  father  fails  to  implement  the 
order,  the  sum  may  be  recovered  by  distress  and  sale  of  his  goods ; 
failing  recovery,  he  may  be  sent  to  prison  for  a  term  not  exceeding 
three  months.  In  Scotland  he  may  be  sent  to  prison  also  if  he 
does^not  pay,  but  only  as  any  other  civil  debtor,  and  like  any 
other  civil  debtor,  he  is  entitled  to  be  alimented  by  the  creditor. 
As  to  the  rates  of  aliment,  etc.,  the  author  says : 

. "  The  rates  unfortunately  vary  in  different  counties,  and  are  slightly 
increased  with  the  rank  of  the  father.  This  last  obviously  is  not  wise,  as 
forming  an  inducement  to  a  woman  to  select,  not  according  to  truth  but 
for  ability  of  the  man  to  give  support.  The  common  allowance  in  Scut- 
land  is  308.  for  the  expenses  attending  the  birth,  and  30s.  for  each  of  the 
three  first  or  nursing  quarters,  cmd  25s.  for  each  subsequent  quarter  (that 
is  about  28.  6d.  in  the  week),  payable  quarterly  in  advance,  with  interest, 
until  the  child,  if  a  female,  reaches  the  age  of  ten,  or  if  a  male  seven 
years.  The  rates  are  supposed  to  be  one-half  of  the  actual  cost  of  support, 
the  mother  contributing  the  other  half,  either  by  her  nurture  or  in  money 
where  the  child  is  given  in  charge  to  a  third  party." 

From  the  report  of  a  case  in  the  last  number  of  the  Journal,  it 
will  be  seen  that  an  increase  has  recently  been  made  in  some 
counties  in  the  sums  given  for  aliment  and  childbed  expenses. 
In  England,  where  a  woman  fails  in  her  first  application  she  may 
bring  another.  An  appeal  is  allowed  where  an  order  is  given,  but 
none  is  provided  where  it  is  refused.  Hence  the  reftisal  of  an 
order  has  been  regarded  rather  as  a  nonsuit  than  as  a  judgment 
of  absolvitor. 

"  The  most  important  inquiry  in  this  branch  of  law  (says  Dr.  Barclay), 
and  that  which  induced  me  to  write  this  paper  for  the  consideration  of 
the  legal  profession,  is  the  nature  and  form  of  the  evidence  necessary  to 
support  the  mother's  claim,  and  without  which  it  falls  tg  be  negatived. 
In  England  the  mother's  oath  is  first  admitted  to  the  paternity,  and  the 
order  is  given,  *  where  her  evidence  is  corroborated  in  some  material  par- 
ticular by  other  evidence  to  the  satisfaction  of  the  justices,*  It  is 
believed  that  one  witness  in  England,  as  with  us,  is  sufficient  to  corro- 
borate. What  is  a  material  fact  is  of  necessity  left  to  the  judgment  of 
the  Court.  This  depends  much  on  the  status,  ages,  and  character  of  the 
parties,  aind  the  customs  and  usages  of  the  locality.  Therefore  it  is  wisely 
held  that  in  this  class  of  cases  precedents  are  of  no  authority,  as  what 
would  be  justly  held  material  in  one  case  might  be  quite  immaterial  in 
another.  In  England  the  defendant  may  be  called  as  a  witness  by  the 
mother,  or  he  may  offer  himself,  as  such  for  himself.  The  evidence,  in 
the  Petty  Sessions,  is  not  reduced  to  writing,  unless  where  it  is  to  found  an 
order  of  commitment  to  prison.     Notes  are  frequently  taken  so  as  to 
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guide  to  the  after  examination  of  the  witnesses.  On  an  appeal  to  Quarter 
Sessions  the  same  witnesses  may  he  re-examined,  and  other  witnesses,  for 
the  first  time,  called  on  either  side,  which  renders  the  appeal  an  original 
case." 

After  stating  what  was  the  law  and  procedure  under  the  old 
system  of  semi  plena  probcUio,  on  which  he  casts  a  longing,  lingering 
look  behind,  the  author  states  his  views  on  the  efifect  of  the  change 
effected  by  the  Evidence  Act  of  1853 : — 

**  The  Evidence  Act,  to  the  surprise  and  regret  of  the  judges,  having 
thus  swept  away  the  very  ancient  law  of  seini  plenoy  the  consequences 
have  been  disastrous.     jN^ow  almost  every  case  of  affiliation  is  opposed, 
since  it  has  now  become  a  wide-spread  opinion  in  certain  classes,  that  all 
the  man  has  to  do  is  to  swear  to  non-connection,  and  then  he  must  be 
liberated  from  aU  claim.     In  almost  every  opposed  case  there  is  oath 
against  oath,  and,  therefore,  there  exists  no  manner  of  doubt  that  there 
exists  gross  perjury  on  one  side  or  the  other,  and  in  my  experience  almost 
always  on  that  of  the  man.     The  matter  at  issue  is,  of  course,  of  an  occult 
nature,  and,  therefore,  it  is  difficult  to  convict  the  man  of  perjury,  even 
though,  in  the  civil  cause,  he  has  been  disbelieved.     Consequently  veiy 
few  criminal  prosecutions  have  been  attempted,  though  there  existed  no 
manner  of  doubt  of  the  perpetration  of  the  crime  which  above  every  other 
loses  the  moral  tie  which  binds  man  to  truth  and  probity,  and  lets  in 
every  other  offence.     Where  there  exists  meagre  proof  of  familiarity 
between  the  parties,  within  the  prescribed  period,  and  where  there  is  oath 
against  oath  of  the  parties,  I  have  been  grievously  pained  in  absolving 
the  man  because  of  want  of  legal  evidence,  though  satisfied  morally  of  the 
truth  of  the  mother's  claim,  and  the  deliberate  perjury  of  the  man.    Such  a 
result  would  not  have  arisen  under  the  ancient  mode  of  procedure.    It  has 
been  remarked  that  in  general  the  woman  is  in  the  right.   She  has  already 
suffered  in  her  character,  and  has  the  permanent  burden  of  the  child,  and 
must,  whatever  be  the  issue,  continue  to  bear  the  one  half  of  the  cost  of 
its  support.     The  man  has  his  character  as  well  as  his  purse  at  stake,  and 
by  perjury  he  seeks  to  Hberate  himself  at  once  from  the  stain  of  guilt  and 
any  contribution  for  the  child.     The  temptation  to  false  swearing  is, 
therefore,  of  double  force  on  the  man.     Another  side  issue  is  often  raised 
in  these  cases.     The  defender  avers  that  other  men,  one  or  more,  have 
had  access  to  the  pursuer  during  the  legal  period.     He  produces  these 
men,  who  now  can  safely  swear  to  their  guilt  because  that  the  woman  has 
tixed,  on  oath,  the  paternity  on  another,  and  these  scapegoats  may  roam 
at  large  in  safety.     The  only  ground  of  suspicion  against  the  woman  is 
where  the  action  is  directed  against  a  person  of  some  wealth,  and,  in 
defence,  one  of  comparative  poverty  is  alleged  as  the  true  father.     This 
seldom,  in  my  lengthy  experience,  has  occurred,  for  generally  the  parties 
who  are  set  up  as  likely  parents  are  of  the  same  class,  and  that  of  the 
labouring  ranks.     It  is  quite  possible  that  with  women  of  very  loose 
habits  (but  who  rarely  become  mothers)  there  may  be  a  difficulty  in  the 
mother  definitely  selecting  the  true  author  of  her  pregnancy.     But  iny 
conviction  is  that  she  seldom,  if  ever,  fixes  on  a  man  who  at  least  might 
not  have  been  the  father  of  her  child.'' 

Whether  the  learned  Sheriff  is  right  or  wrong  in  his  views,  they 
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are  at  least,  considering  the  experience  he  has  had  of  the  working 
of  the  Act,  entitled  to  attention.  (From  a  table  he  gives,  it  appears 
that  735  affiliation  cases  have  been  brought  before  him  between 
the  years  1860  and  1872.)  It  is  however  quite  vain  to  think  of 
returning  to  the  old  system  of  semi  plena  prdbcUio.  The  whole 
tendency  of  modem  legislation  is  to  remove  the  barriers  against  the 
admission  of  evidence, — ^to  let  it  in,  and  to  take  it  for  what  it  is 
worth.  No  doubt  in  this  way  you  get  more  lying, — that  is  a 
matter  of  course ;  but  on  the  whole  you  get  more  truth.  If  there 
were  to  be  any  exception  from  the  modem  principle  as  to  the  ad- 
mission of  evidence,  it  would  be  in  this  class  of  cases,  where  the 
defender  is  under  such  a  strong  temptation  to  perjure  himself. 

But  the  judges  have  kept  in  view  both  this  temptation  and  the 
occult  nature  of  the  matter  at  issue,  and  their  judgments  adverse 
to  the  defender  have  very  often  turned,  and  generally  do  turn,  upon 
circumstances  which  in  any  other  class  of  cases  would  hardly  have 
been  regarded.  It  is  worthy  of  notice  that  out  of  the  735  cases 
referred  to  by  Sheriff  Barclay,  the  woman  made  good  her  claim  in 
229  instances,  notwithstanding  the  denial  on  oath  of  the  man,  while 
only  in  66  cases  did  the  man's  negative  oath  prevail  against  the 
woman's  affirmative  oath. 

The  author  concludes  his  remarks  on  the  subject  of  evidence 
with  this  suggestion  : 

''  It  is  a  matter  of  consideration  whether  some  form  of  process  similar 
to  the  ancient  semi  plena  of  Scotland,  with  the  mother^s  oath  in  supple- 
ment, might  not  be  found  a  better  mode  of  obtaining  justice  in  ihia  in- 
creasing class  of  cases.  It  has  been  suggested  that  a  mode,  not  unknown 
in  continental  countries,  might  be  still  more  efficacious  in  reaching  the 
truth.  First  of  all  the  parties  should  be  separately  interrogated  by  the 
judge  in  presence  of  the  agents,  but  not  on  oath,  and  then  if  necessary 
confronted  with  each  other.  Such  sifting  of  facts  might  in  most  of  these 
delicate  cases  render  farther  evidence  unnecessary,  or  where  such  is 
necessary  would  greatly  limit  its  extent  by  confining  it  to  ascertaining 
which  party  has  spoken  the  truth,  and  is  in  the  right" 
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On  20th  December  1873,  an  Act  of  Sederunt  relative  to  the 
examination  of  law  agents  was  passed  by  the  Lords  of  Council  and 
Session,  in  virtue  of  the  powers  conferred  on  them  by  the  Statute 
36th  and  37th  Victoria,  cap.  63  (see  ante,  vol.  xviii.  p.  40).  This 
Act  was  amended  by  an  Act  of  Sedemnt  passed  on  28th  January 
1874,  which  is  as  follows : — 
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**  Act  of  Sederunt  to  amenti  the  Act  of  Sederunt  of  20/A  December  1873, 

anent  Examinatione  of  Law  Agents, 

**  EsiNBUBOH,  28^  January  1874. 
^  The  Lords  Enact  and  Declare, — 

''  I.  That  the  4th  Section  of  the  said  Act  of  Sederunt  shall  not  be 
held  to  apply  to  Candidates  for  admission  as  Law  Agents,  who,  prior  to 
tiie  passing  of  the  said  Act  of  Sederunt,  have  attended,  or  have  com- 
menced to  attend,  the  Classes  of  Scots  Law  and  Conveyancing  in  a 
Seottish  University ;  but  such  Candidates  shall  be  held  to  have  suffi- 
ciently qualified  themselves  by  attending  on  such  classes,  though  their 
attendance  may  not  have  been  in  two  separate  winter  Sessions,  and 
though  they  may  not  have  taken  part  in  the  Examinations  of  such 
Classes. 

"  XL  Whereas,  by  the  Statute  36  and  37  Vict.  cap.  63,  sec.  9,  pro- 
vision is  made  for  the  remuneration  of  the  Examiners  to  be  appointed  by 
the  Courts  by  requiring  each  Applicant  for  admission  as  a  Law  Agent, 
prior  to  his  Examination,  to  pay  Two  Guineas  to  the  Chairman,  to  be 
divided  among  the  Examiners  present,  but  no  provision  is  made  by 
the  said  Statute  for  defraying  the  expenses  attending  the  conduct  of  the 
said  Examinations :  And  whereas  the  Judges  of  the  Court,  or  any 
seven  or  more  of  them  (of  whom  the  Lord  President  and  Lord  Justice- 
Clerk  shall  be  two),  are  by  the  8th  section  of  the  said  Statute,  em- 
powered to  make  rules  for  conducting  the  said  Examinations ;  and  it  is 
necessary  for  the  proper  conducting  of  the  said  Examinations,  that 
provision  should  be  made  for  defraying  the  expenses  attending  the 
same :  The  Lords  appoint  and  ordain  each  Applicant  for  admission  as  a 
Law  Agent,  at  the  time  of  presenting  his  Petition  to  the  Court,  to 
pay  to  the  Clerk  of  the  Examiners  the  sum  of  Thirty  Shillings,  to  be 
applied  by  the  Examiners  in  defraying  the  said  expenses. 

III.  It  shall  be  the  duty  of  the  Clerk  of  the  Ibcaminers  : — 
(1.)  To  attend,  when  required,  the  Meetings  of  the  Examiners,  and 
to  keep  their  Minutes  and  Eecords. 

''  (2.)  To  arrange  Diets  of  Examination,  and  give  reasonable  notice 
thereof  to  Apprentices  and  Applicants. 

^'  (3.)  To  conduct  any  Correspondence  connected  with  the  business  of 
the  Examiners. 
,    "  (4.)  To  present  and  carry  through,   when  required.  Petitions  for 
admission  of  Law  Agents,  free  of  expense  to  the  Applicants, 
the  Petitions  being  signed  by  the  Applicants,  without  the 
necessity  of  employing  Counsel 
And  the  said  Clerk  shall  be  remunerated  for  the  performance  of  all 
aach  duties  by  an  allowance  to  be  fixed  by  the  Examiners,  and  to  be  pro- 
vided out  of  the  monies  arising  from  the  payment  by  Applicants  of  the 
said  sum  of  Thirty  Shillings  each. 

*'  IV.  The  Examiners  shall,  on  or  before  the  20th  January  yearly, 
aabmit  to  the  Lord  President  an  account,  charge  and  discharge,  for  the 
year  ending  on  the  31st  December  immediately  preceding,  of  the 
monies  arising  from  the  payment  by  Applicants  of  the  said  sum  of  Thirty 
Shillings  each. 
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"  And  the  Lords  APPOINT  this  Act  to  be  inserted  in  the  Books  of 
Sederunt,  and  to  be  published  in  the  usual  manner. 

(Signed)  JOHN  INGLTS,  /.P.Z>.'' 

Another  Act  of  Sederunt  has  recently  been  passed,  altering  the 
regulations  in  both  the  previous  Acts,  which  is  in  the  following 
terms : — 

**  Act  of  Sederunt  anent  the  Admission  of  Law  Agents, 

«  Edinburgh,  l%th  March  1875. 

"  The  Lords  Enaot  and  Declare — 

"  I.  That  the  expression  '  Classes  in  Arts,'  in  the  Act  of  Sederunt  of 
20th  December  1873;  shall  be  held  to  include  only  those  classes  which 
form  part  of  the  curriculum  required  for  a  Degree  in  Arts. 

"  II.  Whereas  the  Fees  directed  by  the  Act  of  Sederunt  of  28th 
January  1874  to  be  paid  for  defraying  the  expenses  connected  with  the 
examinations  under  the  Statute  36  <&  37  Yictoria,  cap.  63,  and  relative 
Acts  of  Sederunt,  have  proved  quite  inadequate  for  that  purpose,  the 
Lords  appoint  the  following  Fees  to  be  paid  by  each  Applicant  in  lieu  of 
the  Fees  provided  in  said  Act  of  Sederunt,  viz. : — 

"  1.  For  an  Apprentice's  Entrance  Examination,  lOs.  6d 

"  2.  For  an  Examination  in  General  Knowledge,  £1,  Is. 

"  3.  For  an  Examination  in  Law,  XI,  Is. 

'^  These  Fees  being  payable  once  only,  although  the  Applicant, 
having  failed  to  pass  an  Examination,  should  come  up  for 
Examination  again. 

"  4.  For  the  Clerk  presenting  and  carrying  through  the  requisite 
Petition  to  the  Court  for  an  admission  as  Law  Agent,  includiiig  the 
drawing  of  the  Petition,  £2,  2s. 

"  And  the  Lords  APPOINT  this  Act  of  Sederunt  to  be  inserted  in 
the  Books  of  Sederunt,  and  to  be  printed  and  published  in  the  usual 
form.  JOHN  I:NGLIS,  /.P.Z>." 
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Principal  AND  Agent. — Undisclosed  principal — Contract  with  agent — Elec- 
tion,— B.,  a  butty  collier,  working  upon  a  mine  of  the  defts.,  gave  orders  in  his 
own  name  to  the  pits,  for  a  supply  of  gunpowder  to  be  uaed  in  the  mine.  The 
gunpowder  was  supplied,  and  subsequently  the  pits,  became  awaie  that  the 
defts.  were  B-'s  principals.  B,  filed  a  petition  in  liquidation,  whereupon  a  clerk 
of  the  pits,  made  an  affidavit  of  d^bt,  treating  B.  as  the  debtor,  for  tne  purpose 
of  proving  under  the  liquidation.  The  affidavit  was  placed  upon  the  file  of 
proceedings,  although  an  endeavour  was  made  by  the  pits,'  attorneys  to  prevent 
Its  being  so  filed.  It  remained  upon  the  file,  but  the  pits,  took  no  further  step 
in  the  hquidation,  nor  did  they  receive  any  dividend : — Held,  that  there  was  no 
such  election  by  the  pits,  to  treat  B.  as  their  debtor  as  would  be  a  bar  to  their 
maintaining  an  action  against  the  defts.  the  principals. — Curtis  v.  WiUiamson^ 
44  L.  J.  Rep.,  Q.  B.  27. 

Negligence. — Accvmulation  of  snow  on  pavement — Municipal  corporaHon, 
— Held,  that  a  municipal  corporation  is  responsible  for  injuries  to  a  foot 
passenger  caused  by  a  dangerous  acctunulation  of  ice  and  snow  on  the  side- walk. 
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Thie  principle  laid  down  is  this  :  ^  A  municipality  cannot  prevent  the  general 
slipperiness  of  its  streets,  caused  by  the  snow  and  ice  during  the  winter ;  but  it 
can  prevent  such  accumulations  thereof,  in  the  shape  of  ridges  and  hills,  as 
render  the  passage  dangerous." — M^Lachlan  v.  City  of  Corry  (Supreme  Court 
of  Pennsylvania),  7  American  Legal  Gazette,  13. 

Negligence. — Contributory  negligence — Child. — Action  by  a  child,  seven 
years  of  age,  to  recover  for  personal  injuries  caused  by  deft's  alleged  neglect  in 
allowing  a  turn-table,  situated  in  a  public  place,  to  renuiin  unfastened  and  un- 
gnaided,  andpermitting  children,  among  whom  was  pit,  to  turn  and  play  upon 
the  table.  Held,  that  it  was  error  to  give  judgment  for  deft,  on  the  pleadings. 
Also  hM  that  the  pit  occupied  a  very  dinerent  position  from  that  of  a  mere 
voluntary  transgressor  upon  the  deft.'8  property ;  and  that  when  deft  sets 
before  young  children  a  temptation  which  it  has  reason  to  believe  will  lead 
them  into  danger,  it  must  use  ordinary  care  to  protect  them  from  harm.  What 
is  proper  care  is  a  question  of  fact  for  the  jury. — Keefe  v.  MihoavJeie  S  St,  JPaul . 
Ry.  Co.f  7  American  Legal  News,  138.  [See  Kay  v.  Pennsylvania  Ry.  Co,,  3 
American  Reports,  628,  and  CampbeU  v.  Ord  a/nd  Madison,  1  Rettie,  149. 

Negligence. — Railway — Injury  by  drunken  'passenger. — In  Pittsburg,  etc.,  R. 
R.  Co.  V.  Pillow,  7  Leg.  Gazette,  13,  the  Supreme  Court  of  Pennsylvania 
decided  that  where  a  passenger,  on  a  railroaa  car,  lost  an  eye  through  tlie 
(luarrel  of  drunken  men,  the  company  was  liable  to  the  injured  passenger. 
The  decision  proceeds  on  the  ground  that  carriers  of  passengers  are  just  as 
liable  for  the  misconduct  of  fellow-passengers,  as  they  are  for  the  mismanage- 
ment of  the  train.  It  is  the  duty  of  the  company  to  maintain  order  ;  and  if 
they  are  negligjeat  in  this  respect,  and  injury  results  to  a  passenger,  they  are 
hable.  In  Kailtoay  v.  Hinds,  63  Penn.  St  612,  a  passenger's  arm  was  broken 
in  a  light  between  drunken  persons,  and  the  company  was  held  liable  because 
the  conductor  did  not  stoj)  the  train  and  endeavour  to  expel  the  disorderly 
persons.  In  Qodderd  v.  Railroad  Co.,  67  Me.  202  ;  S.  C,  2  Am.  Rep.  39,  it  was 
said  that  the  carrier  "  must  not  only  protect  his  passenger  against  the  violence 
and  insults  of  strangers  and  co-passengers  ;  but,  a  fortiori,  against  the  violence 
and  insults  of  his  own  servants."  In  Flint  v.  rforwich,  etc.,  Trantp.  Co.,  34 
Conn.  554,  it  was  held  that  it  is  the  duty  of  passenger  carriers  to  repress  all 
disorderly  and  indecent  conduct  in  their  cars,  and  that  persons  guilty  of  rude 
or  profane  conduct  should  at  once  be  expelled.  In  Putnam,  v.  Broadway,  etc., 
R.  R,  Co.,  55  N.  Y.  108,  the  principle  ot  the  foregoing  cases  seems  to  have  been 
sustained ;  but  it  was  held  that  where  there  was  notning  in  the  condition,  con- 
duct, appearance  or  manner  of  the  passenger  from  which  it  could  be  reasonably 
inferred  that  he  was  about  to  make  an  attack  on  a  fellow-passenger,  the  com- 
pany was  not  liable  for  a  sudden  attack  on  a  passenger. — Albany  Law  Jtmmal 
Jan.  16,  1875. 

SrrrLEMBMT. — Construction— Precedents— Legal  personal  representatives.— A 
fund  was  settled  on  A.  for  life,  then  on  any  husband  she  might  leave  for  life 
then  on  her  children,  and  in  default  of  children  on  the  person  or  persons 
who  should  hapnen  to  be  her  legal  personal  representative  or  representatives  at 
the  time  of  her  death  : — Held,  that  legal  personal  representatives  meant  next  of 
kin  according  to  the  Statutes  of  Distribution,  and  not  the  executors  or  admini- 
strators. Semhle,  on  points  of  construction  precedents  may  not  be  cited  as 
authorities,  unless  they  explain  the  meaning  of  technical  terms  or  lay  down 
general  principles. — Robinson  v.  Evans,  43  L.  J.  (Ch.)  82. 

Principal  and  Surety. — Discharge  of  surety  by  discharge  of  principal  in 
Ujuidation. — When  a  joint  and  several  bond  is  executed  by  one  of  the  obligors 
as  fluretv  for  his  co-obligor,  who  afterwards  files  a  petition  for  liquidation  under 
the  Bankruptcy  Act  1869,  and  the  creditors,  without  the  assent  of  the  surety,  duly 
resolve  under  section  125  that  the  debtor's  discharge  be  granted,  the  surety  is 
not  discharged  from  liability,  although  the  obligee  of  the  bond  votes  in  favour 
of  the  resolution,  and  although  there  is  no  reservation  of  rights  against  sureties 
-EUis  V.  WUmot,  44  L.  J.  Rep.,  Ex.  10. 
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Neolioence. — Contributory  negligence--  Child. — Two  children,  one  five  and 
the  other  eleven  years  old,  got  on  the  front  platform  of  a  horse-car  and  rode. 
In  attempting  to  get  off,  against  the  remonstrances  of  the  driver,  the  younger 
was  injured.  HM,  that  tne  driver  was  negligent  in  allowing  them  to  ride  on 
the  platform,  and  the  company  was  MMa,— Pittsburg,  t&c,,  Ey,  Co.  v.  CaldtoeUf 
75  Pennsylvania  Rep.  421. 

Will. — ''  Children  of  my  daughUr  by  her  ]^esent  putcUive  htuband** — lUegi- 
timate  child, — Testator  bequeathed  moneys  m  trust  after  the  decease  of  his 
daughter  for  '^  all  the  children  of  his  said  daughter  whether  by  her  present 
putative  husband  or  by  any  other  person  whom  she  might  marry,  who  should 
attain  the  age  of  twenty-one  years,  their  executors,  administrators  and  assignsL 
But  in  case  his  said  daughter  should  die  leaving  no  issue  either  by  her  said 
putative  husband  or  by  any  other  person,  who  should  attain  the  age  of  twenty- 
one  years,"  then  over.  Testator  at  the  date  of  his  will  knew  that  his  daughter 
.  had  an  illegitimate  son  by  J.  B.,  with  whom  she  was  then  living,  and  he 
recognised  this  son  as  his  grandchild.  After  testator's  death,  his  daughter 
married  J.  B.,  but  had  no  other  child  : — Held,  that  the  illegitimate  chila  was 
sufficiently  designated  by  the  will,  and  he  having  acquired  a  vested  interest  on 
attaining  twenty-one,  and  his  mother  beinff  sixty-seven  years  of  age,  that  they 
were  entitled  to  have  the  fund  transferred  to  them. — In  re  Brown's  TruetSj 
43  L.  J.  (Ch.)  84. 

Will. — Money  due  at  my  decease — Unliquidated  damages, — Bequest  of  ''all 
and  every  sum  or  sums  of  money  which  may  be  due  to  me  at  my  decease  : " — 
Held,  to  pass  a  sum  of  money  recovered  by  way  of  damages  in  an  action  by 
testator's  executor  for  a  breach  of  covenant  committed  by  a  lessee  of  testator  in 
testator's  lifetime. — Bide  v.  Harrison,  43  L.  J.  (Ch.)  86. 

Will. — Misdescription  of  executor — Extrinsic  evideiuse, — Testator  appointed  as 
his  executrix  *'  Georgina  Geraldine  de  Bellin,"  but  there  was  no  person  answer- 
ing to  that  description.  He  left  a  granddaughter  named  "  Adelaide  Geraldine 
de  Bellin,"  and  a  great  grand-daughter  (who  was  only  six  months  old  at  the 
date  of  the  execution  of  the  wim  named  **  Geoigiana  Geraldine  Kate  de 
Bellin  : '' — Held,  that  extrinsic  evidence  was  admissible  to  show  whom  the 
testator  intended  to  designate  by  the  description  ''Georgina  Geraldine  de 
Bellin  ; "  and  the  evidence  showing  that  his  grand-daughter,  Adelaide  Geraldine 
de  Bellin,  was  the  person  whom  he  meant,  probate  of  the  will  was  decreed  to 
her  accordingly.— /»  the  goods  of  O'ReiUy,  43  L.  J.  (P.  &  M.)  5. 

Company. — Prospectus — Suggestio  falsi — Supnressio  veri — Liability  of  directors 
— Suit  for  indemnity  by  transferee  of  shares, — Non-disclosure  of  material  facts, 
though  a  ground  for  setting  aside  an  allotment  or  purchase  of  shares,  is  not  a 
ground  for  an  action  for  deceit  or  for  proceedings  in  equity  in  the  nature  of  such 
an  action  (an  action  of  damages).  The  office  of  a  prospectus  is  to  invite  persons 
to  become  allottees,  and,  the  allotment  having  been  completed,  such  office  is 
exhausted,  and  the  liability  to  allottees  does  not  follow  the  snares  into  the  hands 
of  subsequent  transferees — Bedford  v.  Bagshaw  (29  Law  J.  Bep.  (n.s.)  Exch.  59) 
and  Bagshaw  v.  Seymour  (29  Law  J.  Rep.  (n.s.)  Exch.  60),  note  ;  disapproved  ; 
Scott  V.  Dixon  (29  Law  J.  Rep.  (N.8.)  Exch.  62),  note,  and  Oerhard  v.  Bates  (22 
Law  J.  Rep.  (n.b.)  Q.  B.  364),  distinguished,  there  being  in  these  cases  something 
directly  to  connect  the  directors  making  the  false  representations  with  the  party 
complaining  that  he  has  been  deceived  and  injured  thereby.  A  purchaser  of 
shares  iu  the  open  market  has  no  remedy  against  the  promoters,  though  he 
bought  on  the  faith  of  the  representations  contained  in  a  prospectus  not 
only  intentionally  concealing  material  facts,  but  also  containing  statements 
amounting  to  an  active  misrepresentation,  for  which  the  promoters  who  signed 
it  would  be  personally  liable  either  at  law  or  in  equity  to  one  who,  on  the  faith 
of  the  prospectus,  had  applied  for  and  obtained  an  allotment  of  shares  in  the 
company.  A  person  who  took  no  part  in  the  preparation  or  issuing  of  the  pro- 
spectus, but,  with  full  knowledge  of  all  the  facts,  consented  to  be  a  director,  and 
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allowed  hiB  name  to  lemain  unchallenged  at  the  foot  of  the  prospectas,  and 
signed  the  memorandum  and  articles  of  association  which  referred  to  the  pro- 
spectua,  was  held  aa  liahle  as  the  other  directors  who  prepared  and  issued  the 
prospectua — Peck  v.  Oumey  (H.  L.)  43  L.  J.,  Ch.  19. 

False  Reprbbentation. — By  advertiseTnent — Catue  of  action — Nonsuit — 
Defendant  caused  to  he  inserted  in  a  puhlic  newspaper  an  advertisement  for 
the  letting  by  tender  with  immediate  possession  ^^aU  that  farm/'  &c.  (describ- 
ing it),  riaintiff,  believing  in  the  bona  fides  of  such  advertisement,  and  desiring 
to  become  tenant  of  a  place  of  the  description  advertised,  was  induced  to  take 
and  did  take  trouble  and  incurred  expense  in  going  to  and  inspecting  the  pro- 
perty, and  in  the  employment  of  persons  to  inspect  and  value  it  for  him,  with 
a  view  of  his  becoming  tenant  thereof.  Deft  knew  at  the  time  he  caused  the 
advertisement  to  be  published  that  he  had  not  power  to  let  the  farm,  and  in 
fact  the  £arm  was  not  to  be  let,  and  deft,  caused  the  advertisement  to  be  issued 
to  serve  some  purpose  of  his  own  other  than  that  appearing  by  the  advertise- 
ment Upon  the  above  facts,  disclosed  by  the  particulars  in  a  plaint  in  a 
County  Court,  the  Judge  directed  a  nonsuit,  holding  that  no  cause  of  action 
was  disclosed : — Held,  upon  appeal,  that  the  Judge  was  wrong,  and  that  he 
ought  to  have  heard  the  evidence. — Richardson  v.  bylvester,  43  L.  J.  (Q.  B.)  1. 

Innkeeper. — Boarders* — ^Action  against  defendants  upon  their  liability  as 
innkeepers  for  the  loss  of  money  brought  by  nlaintiff  to  their  inn.  Pit  was 
not  a  neighbour  or  friend  of  defts.,  but  a  traveller,  residing  at  a  distant  place, 
who  eougiit  their  inn  for  temporary  lodging  and  entertainment.  On  coming 
thereto  he  asked  one  of  the  defts.  whether  they  took  boarders,  and  being 
answered  in  the  affirmative,  inquired  and  was  told  the  price  of  board  by  the 
week,  and  was  thereupon  received  into  the  house.  His  intention,  not  com- 
mnnicated  to  defts.,  was  to  remain  only  three  or  four  days : — Heldf  that  there 
was  no  error  in  a  refusal  to  instruct  the  jury  that  *'  if  pit.  was  stopping  at  the 
hotel  under  an  agreement  to  board  by  the  week  he  was  not  a  guest  but  a 
boarder,  and  the  conmion-law  liability  of  an  innkeeper  for  the  property  of  his 
gaest  did  not  apply.'' — Jalie  v.  Cardinal  (Supreme  Court  of  Wisconsin,  1874), 
A&any  Law  Journal^  16th  Jan.  1875. 

LsGACT  OP  Debt.  —  Ademption  —  Payment — New  debt  —  Testator  by  his 
will  said,  "  Whereas  there  is  due  to  me  from  my  son  ^£1440,  or  thereabouts, 
secured  by  bills  or  notes  or  otherwise,  I  release  my  said  son  from  the  payment 
of  any  interest  up  to  the  time  of  my  death,  and  I  direct  that  he  shall  have  time 
for  pavment  of  the  said  sum  by  paying  one-sixth  in  every  year  next  after  my 
death.^  He  afterwards  made  a  codicil,  whereby  he  confirmed  his  will.  The 
Mn  paid  the  debts  due  at  the  date  of  the  will,  amounting  to  about  .£1440,  and 
afterwards  incurred  fresh  debts  to  the  amount  of  about  £1300,  which  were  due 
at  the  date  of  the  codicil  and  at  the  death  of  testator: — Held,  that  the 
legacy  was  specific,  that  it  was  adeemed  by  payment  of  the  debt,  and  that  the 
confirmation  of  the  will  by  the  codicil  did  not  give  the  son  any  benefit  in  re- 
spect of  the  debts  then  due. — Sidney  v.  Sidney,  43  L.  J.  (Ch.)  15. 

Adeemed  Devise. — Rents. — Where  a  testator  had  specifically  devised  certain 
lands,  but  such  lands  were  contracted  to  be  sold  in  his  lifetime,  so  that  the 
devise  was  adeemed: — Held,  that  the  rents  received  between  the  death  of 
testator  and  the  conveyance  of  the  propertv  passed  to  the  devisee. — IVatti  v^ 
If'atts,  43  L.  J.  (Ch.)  77. 

Mines  Regulatiok  Act  (23  &  24  Vict.  c.  151,  s.  10). — Neglect  of  rules — 
Mens  rea, — As  a  general  rule  no  penal  consequences  are  incurred  where  there 
has  been  no  personal  neglect  or  default,  and  a  mens  rea  is  essential  to  an  offence 
under  a  penal  enactment,  unless  a  contrary  intention  appears  by  express 
language  or  necessary  inference.  The  23  &  24  Vict  c.  151,  s.  10,  provides  as  a 
general  rule  to  be  observed  in  a  coal  mine  by  the  owner  and  agent,  that  when- 
ever safety-lamps  are  required  to  be  used  in  a  mine,  they  shall  be  examined  and 
securely  locked  by  a  person  duly  authorized.    Section  22  enacts,  that  if  any 
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general  rule  shall  be  neglected  or  wilfully  violated  by  any  owner,  agent,  or 
viewer,  he  shall  be  liable  to  a  pecuniary  penalty.  Safety-lamps  were  given  out 
in  a  mine  to  which  the  above  Act  appUeu  without  being  duly  locked ;  a  com- 
petent lampman  had  been  appointed,  and  there  was  no  personal  default  in 
either  the  owners  or  the  agent  of  the  mine : — Held,  that  the  owners  and  the 
agent  of  the  mine  were  not  liable  to  be  convicted  under  the  above  statute. — 
Dickinson  v.  FUtcher,  and  same  v.  FUteher-  the  younger,  43  L.  J.  (Mag.  Cases)  25. 

Negligence. — Defective  highway. — The  plaintiff's  horse,  driven  by  his 
servant  in  his  carriage  along  a  public  highway  in  the  exercise  of  ordinarv  care, 
became  frightened  by  the  breaKiug  of  the  carriage  in  consequence  of  a  defect  for 
which  no  negligence  was  attributable  to  the  pit.,  and  ran  furiously,  throw- 
ing out  the  driver,  soon  after  which  he  left  the  highway  and  passed  over  private 
property  to  and  upon  a  turnpike  road,  where,  still  running  furiously,  ne  fell 
over  the  side  of  a  bridge  by  reason  of  a  defect  in  the  railing  and  was  in- 
jured, such  defect  being  attributable  to  the  negligence  of  the  turnpike  com- 
pany : — ffeldf  that  the  turnpike  company  was  liable  for  the  injury. — Baldwin  v. 
Qretnwoode  Turnpike  Co.,  41  Connecticut,  238. 

Negligence. — Defective  side-walk — Corporation. — A  passage  way  from  a  side- 
walk in  a  city  into  the  basement  of  a  building  was  protected  by  a  removable 
iron  grating  covered  with  boards,  the  iron  work  being  fitted  to  the  opening  in 
such  a  way  that  it  could  not  be  left  in  an  insecure  condition  except  by  gross 
carelessness.  After  teing  in  this  condition  for  forty  years,  during  which  time 
it  had  never  been  known  to  be  left  out  of  its  place,  the  passage  way  was  used 
by  a  stranger,  who  did  not  replace  the  grating  properly,  and  a  few  minutes 
after  the  plaintiff,  who  was  passing  on  the  side- walk,  stepped  upon  it  and  it 
gave  way,  and  she  was  injured : — Held,  that  the  city  was  not  liable. — LittUfield 
V.  City  of  Norwich,  41  Connecticut  R^rts,  406. 

Power  of  Appointment. — Shares  were  settled  on  trust  for  such  persons  as 
A.  might  by  deed  or  will  appoint.  A.  took  a  transfer  of  the  shares  into  her  own 
name  in  the  ordinary  way,  executing  the  transfer  under  hand  and  seal : — Held, 
that  this  amounted  to  an  appointment  by  A.  in  her  own  favour. — Mailer  v. 
Thomas,  43  L.  J.,  Rep.  (Ch.)  73. 

Negligence. — Evidence — Railway  company — Level  crossing — A  public  foot- 
way crossed  a  railway  on  a  level.  The  pit.,  while  crossing  on  the  footway  in 
the  evening,  after  dark,  was  knocked  down  and  injured  by  a  train  of  the  defta. 
on  the  crossing.  He  stated  in  evidence  at  the  trial,  that  he  did  not  see  the 
train  until  it  was  close  upon  him ;  that  he  saw  no  lights  on  the  train  and  heard 
no  whistling.  He  statea  also,  that  he  did  not  hear  any  caution  or  warning 
given  to  him  by  any  servant  of  the  company.  The  driver  and  fireman  of  the 
engine  were  called  in  behalf  of  the  company,  and  stated  that  there  were  lamps 
on  the  engine  and  train,  which  were  lighted  in  due  course  on  the  night  in 
question  at  the  commencement  of  the  journey,  and  which,  if  lighted,  could  be 
seen  for  a  considerable  distance  by  any  one  standing  at  the  crossing.  A  porter 
in  the  defts.'  employ  also  stated  that  he  had  seen  the  pit.  at  the  crossing  on  the 
night  in  question,  and  had  called  to  him  not  to  cross.  The  judge  at  the  trial 
ruled  that  there  was  evidence  to  go  to  the  jury  of  negligence  on  the  part  of  the 
defts.  which  caused  the  injury  to  the  pit. — Held,  on  a  bill  of  exceptions,  by 
Bramwell,  B.,  Mellor,  J.,  Pollock  and  Amphlett,  BR  (Cockbum,  C.J.,  ani 
Cleasby,  B.,  dissenting),  that  there  was  no  evidence  of  negligence  to  go  to  the 
jury.— ^Ww  V.  The  Great  Western  Railway  Company,  9  L.  R.,  C.  P.  (Ex.  Ch.) 
551. 

Contract. — MisrepresentatMn — Avoidance  of  contract. — An  insurance  com- 
pany purchased  Government  annuities  on  the  life  of  T.  C,  with  a  statement 
and  declaration  that  he  was  born  at  Barking  in  1779,  he  having  in  fact  (as  was 
discovered  after  his  death),  been  born  at  Brighton  in  1786,  and  T.  C.  of  Barking 
having  died  in  early  infancy.    The  Act  (10  Geo.  IV.  c  24)  under  which  the 
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porchaae  was  made  enabled  the  Commissioners  (section  45)  to  correct,  lectify. 
or  amend,  any  contract  or  certificate  in  cases  wherein  any  mistake  or  accidental 
error  should  have  been  made.  The  insurance  company  ofifered  to  pay,  with 
interest,  the  difference  between  the  price  they  paid  and  the  price  they  ought  to 
have  paid,  but  the  Commissioners  desired  to  treat  the  contract  as  yoid  ab  initio : 
—Hetd,  that  they  were  entitled  to  a  decree  on  that  footing,  that  the  power  of 
rectification  in  the  Act  was  merely  discretionary,  and  that  neither  on  the  general 
law  nor  under  that  power  coula  the  company  demand  a  rectification  of  the 
contract — AUomgy-ihneral  v.  Ray,  43  L.  J.  Rep.  (Ch.)  478. 
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SHERIFF  COURT  OF  PERTHSHIRE. 
Sheriff  Barclay. 
WEDDERBPOON  V.  HACDONALD— 12f^  January  1875. 

Toll  case — ConstitiUion  of  Clause  of  Exemption — Sub-lease, — The  following 
interlocutor  explains  the  circumstances  of  the  case  : — 

^*  Perth,  12th  January  1875. — This  is  a  claim  for  *  £\,  78.  sterling,  being  the 
amount  in  name  of  toll-dues,  conform  to  annexed  account,  unwarrantably  de^ 
manded  by  the  defr.^  as  tackswomau  of  Muirhall  toll-bar,  from  the  pursuer,  at 
«id  toll-bar,  and  paid  by  him  imder  protest,  in  respect  he,  as  recognised  tenant 
by  Lord  Kinnoult  of  Muirhall  farm-house,  is  exempt  from  toll-dues  at  said 
toll-bar,  under  articles  of  let  under  which  the  defr.  possesses  the  same,  and 
which  she  is  now  called  upon  to  produce,  and  of  which  sum  of  £\y  7s.  the  pur- 
•nier  claims  repayment.'  The  particular  tolls  paid  under  protest,  and  now 
sought  to  be  recoyered,  are  understood  to  haye  been  exacted  for  a  gig  or  some 
such  yehicle.  ^ 

**The  facts  are,  the  defr.  is  lessee  of  the  toll-bar  at  Bamhill,  with  a  side  bar  at 
Muirhall,  for  the  year  running  from  Whitsunday  last  to  that  term  next  In  the 
articles  of  roup  there  is  a  clause  containing  many  exceptions  from  toU-dues. 
The  one  founded  on  by  the  pursuer  is  in  these  words,  *  as  also  the  tenants  of 
the  lands  of  Muirhall,  the  property  of  the  Earl  of  KinnoulL' 

**  Mr.  Walker  for  some  years  nas  been  tenant  of  Muirhall ;  but  being  also 
tenant  of  the  neighbouring  farm  of  Qannochy,  where  he  resides,  he  sublet  the 
iann-house  on  Muirhall  to  the  pursuer  since  Martinmas  1869.  Mr.  Walker 
not  being  bound  to  reside  on  the  farm,  Lord  Einnoull  has  acknowledged  the 
pursuer  as  sub-tenant  in  the  farm-house. 

*^  The  defr.  for  three  years  compounded  with  the  tacksman  for  £1  in  the  year 
to  pogg  toll-free  at  Muirhall  bar  ;  but  belieying  he  came  under  the  clause  of 
exemption,  he  afterwards  paid  the  toUs  forming  the  subject  of  the  present 
action  under  protest,  and  now  sues  for  repetition  and  to  haye  the  point  settled. 
^  As  a  general  rule  clauses  of  taxation  and  restrictions  receiye  in  law  a  seyere 
interpretation,  while  priyileges  admit  of  a  liberal  reading,  yet  the  latter  should 
never  be  abused  so  as  unjustly  to  admit  others  than  the  really  priyileged,  and 
&o  unjustly  restrain  claimants  from  their  proper  rights. 

^  There  is  no  questioning  but  that  the  pursuer  is  *  a  tenant  of  the  lands  of 
Muirhall,'  and  the  only  occupant  of  the  dwelling-house.  It  will  be  obseryed 
the  exception  is  not  personal  to  Mr.  Walker  by  name,  but  the  words  are  in  the 
phual,  'tenants,'  and  the  subject  exempted  is  *land,'  not  */arm.'  Had  Mr. 
Walker  himself  possessed  the  house  he  would  have  had  the  ri^ht  to  pass  with 
his  gi^  as  well  as  with  his  agricultural  carts.  Therefore,  now  that  that  gentle- 
nan  18  not  in  possession  of  the  farm-house,  but  the  pursuer  is  so,  the  excepted 
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lands  of  Muirhall  do  not  enjoy  a  greater  privilege,  nor  is  the  burden  more  severe 
on  the  road  or  the  toll-gatherer  than  were  Mr.  Walker  in  possession  of  both 
house  and  lands,  and  not  the  pursuer.  The  only  difference  is  where  Mr. 
Walker  may  drive  from  Qannochy  to  Muirhall,  which  must  be  to  a  very  limited 
extent,  if  at  alL 

''  These  exemptions  from  toll  are  generally  given  for  some  substantial  reason, 
founded  on  grants  of  ground  for  the  formation  of  the  road  or  erection  of  the  toll- 
house, or  that  the  adjacency  of  subjects  to  the  toll-bar  renders  it  necessary  to 
gve  greater  freedom  than  to  more  distant  tenants — a  reason  reco^ised  in  all 
Highway  Statutes.  It  is  unnecessary  to  speculate — as  was  done  m  the  argu- 
ment— as  to  the  possibility  of  the  lands  of  Muirhall  becoming  a  colony.  Such 
an  event,  if  it  does  occur  in  the  future,  is  likely  to  have  its  origin  in  some  more 
substantial  causes  than  having  the  very  insignificant  immunity  from  tolla^ 
Besides,  the  le^  of  the  tolls  is  annual,  and  therefore  any  such  increase  of  popula- 
tion may  be  met  by  an  abolition  or  limitation  of  the  exemption. 

**  The  pursuer  will  have  decree  of  repetition,  but  as  the  case  was  brought  to 
settle,  and  has  settled  the  point  for  the  future,  no  costs  are  given. 

**HuGH  Babclat." 


SHERIFF  COURT  OF  LANARKSHIRE. 
Sheriffs  Dickson  and  Quthrie. 

BULLOCH,  LADE  AND  CO.  V,  CHARLES  AND  DAVID  GRAY,  et  t  COntra, — Jan,  6,  1875. 

Tmde  Mark, — Bulloch,  Lade  &  Co.,  distillers,  Candachie,  brought  a  petition 
against  Charles  &  David  Gray,  and  Archibald  Walker,  sole  partner  of  said  firm, 
for  interdict  against  the  respondents  using  the  word  Loch  Katrine  on  labels  affixed 
to  bottles  of  whisky,  or  on  casks  of  whisky  distilled  by  them,  or  on  invoices 
of  such  whiskv,  or  from  representing  their  whisky  as  distilled  at  the  Loch 
Katrine  Distillerv,  or  selling  it  as  distilled  there,  etc.  They  averred  that  their 
distillery  at  Camlachie  had  been  for  about  seven  years  called  and  known  as  the 
Loch  Katrine  Distillery,  and  that  they  had  used  the  name  Loch  Katrine 
Distillery  as  a  trade  mark  on  their  labels,  casks,  etc. 

The  respondents,  C.  &  D.  Gray,  averred  that  the  name  Loch  Katrine 
Distillery  was  a  colourable  imitation  of  their  trade  mark  "  Loch  Katrine  Malt 
Whisky,"  which  they  had  adopted  on  17th  February  1865,  and  since  used:  and 
they  brought  a  petition  for  interdict  against  Bulloch,  Lade  &  Co.  from  using  the 
words  "  Loch  Katrine "  as  applicable  to  or  descriptive  of  the  whisky  of  the 
respondents  (B.,  L.  &  Co.'s)  manufacture,  and  the  distillery  where  the  same  is 
manufactured  or  distilled  by  them,  and  from  selling  or  causing  to  be  sold  any 
such  whisky  as  having  been  distilled  at  the  Loch  Katrine  Distillery,  etc. 

The  petitions  were  conjoined,  and  a  long  proof  led.  The  S.-S.  pronounced 
the  following  interlocutor  : — 

''Finds  that  the  party  Bulloch,  Lade  &  Co.  have  been  distillers  at 
Camlachie,  Glasgow,  since  1854,  and  that  the  party  Charles  &  David 
Gray,  or  a  firm  bearing  the  same  name,  have  been  distillers  at  the  Adelphi 
Dismlery,  Muirhead  Street,  in  the  parish  of  Gorbals,  Glasgow,  from  a 
date  prior  to  1831  :  Finds  that  when  the  water  of  Loch  Katrine  was 
introduced  as  the  ordinary  water  supply  of  the  citv  of  Glasgow  in  1860, 
or  immediately  thereafter,  it  was  supplied  to  Bulloch,  Lade  &  Co.,  and 
has  since  been  continuously  supplied  to  tiiem,  for  the  purposes  of  their  distillery, 
no  other  water  being  used  by  them  as  an  ingredient  of  their  whisky  :  Finds 
that  in  the  same  or  in  the  next  year,  two  other  distilleries  in  Glasgow  obtained 
a  supply  of  Loch  Katrine  water  :  Finds  that  Bulloch,  Lade  &  Co.  immediately 
began  to  recommend  their  whisky  as  being  made  with  Loch  Katrine  water,  and 
that  it  was  from  that  time  frequently  called  Loch  Katrine  whisky  or  '  Loch 
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Katrine '  by  their  travellers  and  customers,  as  indicative  of  the  water  with  which 
it  was  maide,  although  it  was  not  so  called  in  their  advertisement-books, 
invoices  or  orders  :  Finds  that  C.  &  D.  Gray  first  got  a  supply  of  Loch 
Katrine  water  for  their  said  distillery  in  December  1864  or  January  1865,  and 
that  in  June  1867  they  obtained  an  additional  supply,  and  thereafter  used  it  in 
every  process  of  the  manufacture  of  their  whisky  :  Finds  that  from  the  begin- 
ning of  1866  G.  &  D.  Gray  described  the  malt  whisky  made  at  their  said 
distillery  as  *  Loch  Katrine  Malt  Whisky/  or  *  The  Famed  Loch  Katrine 
ilalt  Whisky,'  in  their  invoices,  advertisements,  circulars,  books  and  letters, 
intending  thereby  to  indicate  that  it  was  made  with  water  from  Loch  Katrine  : 
Finds  that  on  or  about  1st  August  1867  they  issued  a  circular,  No.  7-1  of 
process,  in  which  they  styled  themselves  '  Sole  Distillers  of  the  Famed  Loch 
Katrine  Malt  Whisky,'  an  assertion  which  was  challenged  by  Bulloch,  Lade  & 
Co.,  and  which  gave  rise  to  an  angry  correspondence,  in  which  Bulloch,  Lade  & 
Co.  did  not  challenge  the  right  of  the  other  parties  to  call  their  whisky  by  that 
name,  but  merely  their  right  to  assert  that  tney  were  the  sole  distillers  of  such 
whisky,  and  in  which  Charles  &  David  Gray  maintained  their  right  so  to 
style  themselves,  on  the  ground  that  the  words  *  The  Famed  Loch  Katrine 
Malt  Whisky,'  or  *  Loch  Katrine  Malt  Whisky,'  constituted  their  trade  mark 
or  brand :  Finds  that  in  December  1867,  immediately  after  said  correspondence, 
Balloch,  Lade  &  Co.  issued  a  circular,  No.  8-4  of  process,  intimating  that 
all  whisky  made  at  their  distillery  at  Camlachie  would  thenceforth  be 
:)eDt  out  in  casks  bearing  their  brand '  Loch  Katrine  Distillery,  Camlachie, 
and  that  they  have  since  continued  to  style  their  distillery  the  '  Loch  Katrine 
Distillerv,  Camlachie,'  in  their  circulars,  invoices,  books,  letters  and  advertise- 
ments :  Rnds  that  C.  &  D.  Gray  caused  their  distillery  to  be  called  in  the 
(Jlasgpw  Directory  of  1867-8  and  1868-9,  the  Loch  Katrine  Adelphi  DistUlery, 
in  imitation  of  an  entry  made  by  Bulloch,  Lade  &  Co.  in  the  Glasgow  Directory 
of  1866-7,  of  their  distillery  as  the  'Camlachie  (Loch  Katrine)  Distillery,' 
and  some  time  after,  and  at  all  events  about  July  1870,  began  to  call  their 
distillery  the  Loch  Katrine  Distillery,  or  the  'Loch  Katrine  Distillery 
Adelphi,'  or  the  *  Loch  Katrine  Adelphi  Distillery,'  although  their  said 
distillery  continued  to  be  known  and  called  by  them  and  others  also  by  its 
former  name  of  the  Adelphi  Distillery  :  Finds  that  the  name  *  Loch  Ka&ine 
Whisky,'  or  *  Loch  Katrine  Malt  Whisky,'  is,  and  was  in  1866,  understood  in 
the  trade  to  mean  whisky  made  with  Loch  Katrine  water,  and  that  being  thus 
descriptive  of  whisky  so  made  by  the  parties  and  other  distillers,  it  could  not 
be  appropriated  as  a  trade  mark,  and  was  not  so  appropriated  by  the  petitioners 
C.  &  D.  Gray  :  Therefore  refuses  the  prayer  of  the  petition  at  their  instance: 
Finds  for  a  similar  reason,  and  with  reierence  to  the  note,  that  the  name  Loch 
Katrine  Distillery  cannot  be  appropriated,  and  has  not  been  appropriated,  as  a 
trade  mark  by  Bulloch,  Lade  &  Co. :  Therefore  refuses  the  prayer  of  the  petition 
at  their  instance,  finds  no  expenses  due,  and  decerns. 

"  Note. — It  is  not  doubtful  that  Loch  Katrine  whisky,  as  the  phrase  has  been 
used  by  both  parties  and  in  the  trade  generally,  describes,  and  has  always  been 
intended  to  describe,  whisky  made  with  the  water  of  Loch  Katrine.  This  is 
really  conceded  in  much  of  the  evidence  adduced  for  Messrs.  Gray,  on  whose 
behalf,  however,  a  difiierent  view  is  maintained  in  argument,  and  it  is  so 
reasonable,  natural,  and  probable  in  itself,  looking  to  the  notoriety  throughout 
Scotland  of  the  fact  that  Glasgow  has  since  1860  been  supplied  with  water 
from  Loch  Katrine,  that  the  evidence  of  a  peculiar  class  of  witnesses,  who 
KiY  that  they  regarded  it  as  a  mere  fancy  name,  seems  to  deserve  little  attention. 
There  is  no  reason  for  thinking  that  these  witnesses  have  been  schooled  ;  but 
they  seem  to  have  been  elected  with  a  judicious  regard  to  their  mental  peculiari- 
tie<i,  and  the  state  of  their  information  as  to  Loch  Katrine  and  tne  water 
supply  of  Glasgow. 

**  Tins  being  so,  it  is  the  right  of  every  one  who  makes  whisky  with  that 
irater,  or  sells  whisky  so  made,  to  call  it  Loch  Katrine  whisky,  in  accoidaiice 
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with  a  well-established  rale,  that  name  cannot  be  appropriated  by  any 
mannfactuier  as  his  trade  inarL  It  is  sufficient  to  refer  upon  this  point  to  the 
cases  of  Young  y.  Macrae,  9  Jur.,  N.  S.  322  ;  Amoskeag  Manufacturing  Co,  v. 
i^war,  2  SandL  S.  C.  699  ;  and  Cox's  Amer,  Trade  Mark  Cases,  87  ;  Town  v. 
Test,  Cox,  514  ;  Raggett  v.  Findlater,  L.  R  17  Eq.  29.  The  case  of  M'Andrew 
y.  Bassett,  referred  to  in  support  of  the  opposite  contention,  goes  further  than 
any  other  case  dues  in  admitting  the  appropriation  of  a  geographical  name,  and 
it  seems  not  to  touch  the  present  case,  oecause — 1.  The  word  '  Anatolia '  used 
there  was  a  foreign  term  really  conveying  no  meaning  to  the  ordinary  pur- 
chasers of  the  liquorice  on  which  it  was  stamped  (see  per  Malins,  V.C,  in  Raggett 
Y,  Findlater y  ctt!) ;  2.  Because  there  was  no  attempt  there  to  show  (as  has  here 
been  done)  that  the  word  in  question  had  been  used  by  the  defts.  or  by  any 
other  manufacturer  before  its  adoption  by  the  pit.,  but'  on  the  contrary  the 
defts.  were  clearly  shown  to  have  taken  it  directly  from  a  stamp  on  the  goods  of 
the  pits. ;  and  3.  Because  the  term  in  question  does  not  seem  to  have  been 
necessary  or  in  general  use  to  describe  the  quality  or  origin  of  the  liquorice. 

''  The  case  of  Seixo  v.  Provezende,  Ll  B.  I  Ch.  Ap.  192,  also  cited  for  Messrs. 
C.  &  D.  Gray,  is  a  very  special  case,  where  the  geographical  name  was  also  the 
name  of  the  pit.,  and  there  was  patent  fraud  on  the  part  of  the  defts.  As 
regards  the  inteidict  claimed  by  Bulloch,  Lade  &  Co.,  an  attempt  was  made 
to  show  that  they  were  barred  from  any  remedy  in  a  court  of  law  by  having 
fraudulently  used  the  brand  Islay  Malt  on  their  casks.  The  S.-S.  cannot  give 
effect  to  this  contention,  because  he  thinks  that  this  brand  did  not  deceive  pur- 
chasers, and  was  not  intended  to  do  so,  and  because  it  was  disused  by  Bulloch, 
Lade  &  Co.  before,  or  at  the  time,  when  the  trade  mark  in  question  was 
adopted.  It  forms  no  part  of  the  trade  mark,  and  a  merely  collateral  misre- 
presentation does  not  disentitle  a  party  to  relief  in  a  court  of  law  or  equity 
{Ford  V.  Foster,  L.  R.  7  Ch.  711,  and  41  L.  J.  Ch.  682). 

'*  The  question  whether  Bulloch,  Lade  &  Co.  are  entitled  to  be  protected  in 
the  exclusive  use  of  the  name  '  Loch  Katrine  Distillery,'  which  they  were  the 
first  to  adopt,  is  attended  with  some  difficulty.  The  words  '  Loch  Katrine 
Whisky,'  in  any  form  in  which  they  occur  in  the  present  case,  cannot,  as  has 
already  been  pointed  out,  become  a  trade  mark,  because  they  maybe  employed 
by  any  one  of  the  public  who  makes  whisky  with  Loch  Katrine  water,  for  the 
purpose  of  describing  his  goods,  with  as  much  truth  as  bv  the  present  parties, 
and  therefore  with  equal  right.  They  are  not  words  which  either  themselves 
or  by  their  proved  use  have  come  to  denote  that  the  whisky  is  distilled  by 
Messrs.  Gray,  and  bv  them  only.  It  may,  however,  be  contended  with  some 
force  that  the  case  is  different  when  these  words  are  applied  to  the  place  where 
a  certain  manufacture  is  carried  on«  If  a  manufacturer  chooses  to  call  his 
works  by  a  name  that  has  some  reference  to  the  kind  or  quality  of  the  goods 
manufactured  there,  it  may  be  fairly  argued  that  he  brings  himself  withm  the 
general  principle  which  lies  at  the  foundation  of  all  trade-mark  law.  That 
principle  is,  that  a  trader  who  adopts  a  name  or  device  not  already  appronri- 
ated  to  designate  an  article  as  his,  shall  not  be  deprived  of  the  benefit  of  it 
by  another,  who  applies  to  his  productions  the  same  name  or  mark,  or  a 
colourable  imitation  of  it,  so  that  the  public  are,  or  may  be,  deceived  or 
misled  into  purchasing  the  goods  of  the  one,  supposing  them  to  be  the  goods  of 
the  other.  While  it  is  proved  that  '  Loch  Katrine  Whisky '  means  generally 
any  whisky  made  of  the  water  of  Loch  Katrine,  it  may  be  plausibly  argued 
that  in  December  1867,  and  for  some  time  after,  whisky  marked  as  being  made 
at  Loch  Katrine  Distillery  could  not  be  taken  for  whiskv  made  by  any  dis- 
tillery but  Bulloch,  Lade  &  Co's.,  and  therefore  thev  could  legitimately  adopt 
that  name  as  a  trade  mark,  and  ought  to  be  protected  in  the  use  of  it  There 
are  however  considerations  which  tend  to  a  dinerent  result  in  this  part  of  the  case, 
and  which,  as  the  S.-S.  has  come  to  think,  are  of  greater  weight  in  the  present 
circumstances.  To  give  one  maniifacturer  an  exclusive  right  to  call  his  work  b^ 
the  name  of  the  article  which  he  sells,  or  by  a  distinctive  epithet  by  which  it 
is  known,  may  give  him  an  uufiur  advantage  over  other  dealers,  who  have  the 
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same  Tight  as  lie  to  call  their  productions  by  that  name  or  epithet ;  because  it 
will  naturally  tend  to  lead  the  public  to  believe  that  the  manufactory  so 
designated  is  that  where  the  original  or  the  best  article  of  the  kind  is  produced. 
There  is  no  express  decision  negativing  the  right  to  such  appropriation  of  a 
Dame.  But  if  the  Messrs.  Gray  are  not  entitled  to  an  exclusive  use  of  the 
descriptive  term  '  Loch  Katrine '  in  connection  with  their  whisky,  it  seems  to 
follow  almost  necessarily  that  Bulloch,  Lade  &  Co.  cannot  appropriate  the 
same  term  as  the  designation  of  their  distillery.  If  they  could  do  so  it  would 
be  very  nearly  equivalent  to  allowing  them  to  appropriate  the  term  Loch 
Katiine  whisky  as  a  trade  mark,  which  has  been  denied  in  this  judgment  to 
the  other  party,  and  it  would  be  almost  the  same  as  if  in  the  leading  cases 
on  this  subject  the  parties  who  were  refused  the  right  to  the  exclusive  use  of  the 
terms  *  Paraffine  Oil'  and  '  Nourishing  Stout,'  had  been  permitted  to  call  the 
ph&ces  where  these  articles  were  manufactured  '  The  Paramne  Oil  Works '  and 
*  The  Nourishing  Stout  Brewery,'  and  secured  by  iujunction  in  the  exclusive 
right  of  branding  these  local  names  on  their  casks.*' 

On  appeal,  the  Shenfif  adhered  to  the  S.-S.'8  interlocutor : — 

**  Glcugow,  Gih  January  1875. — Having  heard  parties'  procurators  at  great 
length  on  the  cross  appeals,  and  considered  the  record  ana  written  and  parole 
proof  :  For  the  reasons  stated  by  the  S.-S.,  adheres  to  the  interlocutor  appealed 
against,  in  so  far  as  it  refuses  to  grant  interdict  at  the  instance  of  C.  &  D.  Gray 
against  Bulloch,  Lade  &  Companv  quoad  the  application  for  interdict  by 
Bulloch,  Lade  &  Company  against  (J.  &  D.  Grav,  for  the  reasons  stated  by  the 
S.-S.,  and  also  in  respect  the  latter  firm  had  oeen  in  use  to  apply  the  name 
'Loch  Elnthne'  to  their  whisky  for  a  considerable  time  before  the  former 
applied  it  to  their  distillery :  Finds  that  Bulloch,  Lade  &  Company  could  not 
and  did  not  acquire  right  to  the  said  name  as  a  trade  mark  for  their  distUlery  : 
Therefore  adheres  to  the  interlocutor  as  regards  the  said  application,  adheres 
thereto  also  as  regards  expenses,  and  decerns.  W.  G.  Dickson. 

**  Note. — The  Sheriff  concurs  so  fully  in  the  able  and  exhaustive  judgment  of 
the  S.-S.  that  he  need  only  notice  the  chief  points  in  the  case.    On  record  each 
of  the  parties  chaiges  the  other  with  using  the  name  *  Loch  Katrine '  in  order 
to  share  the  benefit  of  that  party's  reputation.    Without  such  an  averment 
neither  of  the  petitions  would  (it  is  thought^  have  been  relevant.     But  on  the 
proof  there  is  nothing  to  show  that  either  ot  the  rival  firms  ever  endeavoured 
to  pass  off  its  goods  as  the  goods  of  the  other,  or  to  share  the  benefit  of  the 
other's  reputation.     The  real  contention  between  them  is  for  the  sole  use  of  the 
name  '  Loch  Katrine,'  as  indicating  the  fact — ^regarded  by  each  as  important — 
that  the  whisky  which  that  firm  distils  is  made  with  Loch  Katrine  water.     It 
is  clear,  moreover,  that  each  firm  assumed  the  name  on  account  of  that  fact, 
and  that  each  intended  to  use,  and  did  use,  the  name  as  a  means  of  recom- 
mending its  whisky  to  the  public  as  specially  good  in  quality  on  account  of 
that  fact     It  is  also  clear  that  the  name  is  appropriate  for  that  purpose  ;  and 
that,  partly  on  that  account  and  partly  from  the  way  it  has  Been  used  by 
both  hrms,  it  is  understood  by  the  public  and  the  trade  to  import  the  use  of 
Loch  Katrine  water  as  an  ingredient     The  name  is  thus  really  and  aptly  de- 
scriptive of  a  certain  class  of  whisky,  and  it  is  ancillary  to  the  recommendations 
by  the  travellers  for  the  respective  distillers,  and  to  their  advertisements  of  the 
quality  of  their  goods.     Indeed^  such  a  use  of  the  name  was  natural  and  almost 
inevitable  upon  the  fact  which  it  was  intended  to  indicate  becoming  recognized 
as  important     And,  accordingly,  several  years  before  the  name  had  been  used 
by  Bulloch,  Lade  &  Company  for  their  distillery,  or  by  C.  &  D.  Gray  for  their 
whisky,  the  travellers  ana  customers  of  the  former  had  applied  it  to  that  party's 
whisky.     That  the  name  is  meaningless,  except  as  descriptive,  is  still  further 
clear,  from  the  circumstance  that  both  parties  substituted  it  for  that  by  which 
their  respective  distilleries  and  whiskies  had  been  known  and  distinguished 
previously  by  way  of  trade  mark.     The  case  is  therefore  essentially  mtlerent 
from  those  of  M* Andrew  v.  B<u9Ht  and  WotherBpoon  v.  Owrrii  (cited  in  the  note 
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to  the  S.-S/s  interlocutur),  on  which  Messrs.  Gray's  agent  founded,  for  in  the 
one  the  name  'Anatolia'  and  in  the  other  the  name  'Glenfield'  were  almost 
unknown,  except  in  connection  with  the  liquorice  and  starch  to  which  they  had 
been  appUed ;  and  neither  name  was  regarded  as  involving  in  itself  any  de- 
scription or  recommendation  of  the  article.     Moreover,  in  each  it  had  been 
assumed  by  the  defta.  in  order  to  deceive  the  public  and  to  pass  off  the  defts.' 
goods  as  the  pits.'    These  cases  were  decided  on  the  ground  that  the  defts.  had 
used  names  to  which  the  pits,  had  given  celebrity  in  connection  with  their 
goods,  but  which  in  itself  did  not  describe  them;  whereas  here  each  party 
wishes  to  secure  the  name  ^Loch  Katrine,'  on  account  of  its  appropriateness  as 
describing  their  goods  by  a  celebrated  ingredient     Still  less  can  this  case  be 
assimilated  to  Seixo  v.  Provezende,  noticed  by  the  S.-S.,  where  the  name  "Seixo  " 
was  protected  as  the  pit's  trade  mark,  having  been  assumed  by  him  on  account 
of  its  being  both  his  own  name  and  that  of  the  estate  from  which  he  took  his 
title.     The  case,  however,  comes  within  the  principle  of  Raggett  v.  Findlater, 
cited  by  the  S.-S.,  where  Sir  R.  Malins,  Vice-Chancellor,  refused  to  prohibit 
the  use  of  the  name  *  Nourishing  Stout'  by  one  dealer  in  malt  liquor  in  an 
action  at  the  instance  of  another  who  had  previously  used  it.     The  case  Lee  v. 
HaUy  (5  Law  Reports,  Clause  155),  as  explained  by  Sir  R  Malins  in  the  case 
of  Raggett  v.  Findlater,  is  also  in  point.     *  In  that  case  (says  the  learned  judge) 
the  trade  mark  was  "  the  Guinea  Coal  Company ; "  that  is  descriptive  of  the 
quality  of  the  coals,  because  the  Guinea  Coal  Company  meant  the  Coal  Com- 
pany which  sold  coals  at  a  guinea  a  ton.     My  judgment,  and  the  judgment  of 
Lord  Justice  Giffard  who  affirmed  me,  go  upon  the  same  principle  that  the  deft 
was  entitled  to  sell  his  coals  as  the  Guinea  Coal  Company,  because  he  did  sell  at  a 
guinea  a  ton ;  but  nothing  would  satisfy  him  but  going  to  Pall  Mall,  where  the 
pit.  carried  on  business,  and  calling  himself  "  The  Guinea  Coal  Company,  Pall 
Mall."     This  was  calculated  to  deceive,  and  did  deceive,  customers  of  the 
original  company;    and  it  was  restrained  accordingly.'     The  learned  Vice- 
Chancellor  concludes  thus: — *My  opinion  is,  that  for  the  protection  of  the 
public  it  is  necessary  a  trade  mark  should  be  something  beyond  a  mere  English 
word  denoting  quality.'    The  same  principle  is  illustrated  by  the  case  of  Gook$ 
V.  Phandler  (11  Law  Report,  Eq.  446,  as  noticed  in  Raggett  v.  Findlater),    It 
was  urged  for  Bulloch,  Lade  &  Company  that  while  *  Loch  Katrine,'  being 
descriptive,  cannot  be  monopolized  by  C.  &  D.  Gray  for  their  whisky,  it  may  be 
so  by  Bulloch,  Lade  &  Company  for  their  distillery.     But  no  authority  was 
adduced  in  which  such  a  distinction  was  recognised.    The  Sheriff  concurs  with 
the  S.-S.  in  considering  it  erroneous.     If  all  persons  who  make  whisky  with 
Loch  Katrine  water  may  call  their  whisky  *  Loch  Katrine  Whisky,*  surely 
they  may  describe  their  distillery  by  the  same  name,  as  indicating  that  the 
goods  are  manufactured  there ;  and  no  one  of  them  is  entitled  to  a  monopoly  of 
the  name,  which  is  equally  applicable  to  all      If  Messrs.  Gray  could  have 
claimed  exclusive  right  to  the  name  for  their  whisky,  it  can  hardly  be  disputed 
that  Bulloch,  Lade  &  Company  might  have  been  prohibited  from  using  it  for 
their  distillery,  on  account  of  that  being  a  colourable  imitation  of  one  to  which 
their  rivals  had  acquired  richt.    And  the  same  principle,  it  is  thought,  must 
apply  e  converso,  the  name  being  one  which  cannot  be  monopolized  for  the 
manufactured  article.     If,  as  explained  by  Vice-Chancellor  Malins,  the  name 
'Guinea  Coal  Company'  could  not   have  been  appropriated,  on  account  of 
being  descriptive  ot  the  goods  which  the  companies  sold,  no  more  may  the 
name  *  Loch  rCatrine  Distillery,'  if  'Loch  Katrine'  is  descriptive  of  the  goods 
which  are  there  manufactured.     Besides,  it  is  as  the  trade-mark  for  their 
whisky  that  Bulloch,  Lade  &  Company  claim  the  name  *  Loch  Katrine '  for 
their  distillery  ^Cond.  1  in  Bulloch^  Lade  <t  Company  v.  G.  <&  D,  Gray).     This 
excludes  the  distmction  which  their  procurator  attempted  to  draw.    Accord- 
ingly, the  Sheriff  considers  that  neither  of  the  rival  firms  is  entitled  to  a 
monopoly  of  the  name  '  Loch  Katrine,'  as  applied  either  to  the  spirits  which  it 
distilB  or  to  its  distillery.     It  was  urged  for  Bulloch,  Lade  &  Company  that 
effect  cannot  be  given  to  this  view  as  regards  their  distillery,  because  it  is  not 
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onl^  not  pleaded  by  C  &  D.  Gray,  but  is  inconsistent  with  their  whole  case, 
which  is  Dased  on  '  Loch  Katrine '  not  being  a  descriptive  name.  This  is 
thought  to  be  a  narrow  view  of  the  pleadings  in  which  Messrs.  Qray  deny 
Bulloch,  Lade  &  Co.'s  right  to  the  name,  although,  from  the  nature  of  Messrs. 
Gray's  own  case,  they  did  not  do  so,  for  the  reason  on  which  the  S.-S.  has  pro- 
ceeded. But,  whatever  may  be  said  as  to  this,  Messrs.  Gray  have  sufficiently 
pleaded  that  their  prior  use  of  the  name  for  their  whisky  excludes  Bulloch,  Lade 
&  Co.  from  right  to  it  as  a  trade  mark  for  their  distillery.  On  the  point  of  mora 
there  is  no  doubt  that  Messrs.  Gray  objected  in  correspondence  to  Bulloch, 
Lade  &  Co.  calling  their  distillery  '  Loch  Katrine  *  ^see  their  letters  of  19th 
and  26th  August  1867,  in  No.  8-1  of  process).  That  is  enough  to  bar  any  plea 
of  laches  or  mora.  "  W.  G.  D." 

This  judgment  has  not  been  appealed. 

Act — Naismith. Alt. — 0.  B.  Young. 
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«  Sheriff  Guthrie. 

ROBB  V.  h'qreoor. — March  12,  1875. 

Turnpike  Acts — Additional  Toll  for  Overweight. — The  following  judgment 
explains  the  case  : — 

''  This  action  is  brought  for  repetition  of  a  portion  of  the  toll-duties  paid  at 
Sandyford  toll  on  two-horse  lorries  belonging  to  the  pursuer  from  May  to 
September  last.  These  toll-duties  amounted  to  Is.  lOd.,  4d.  being  the  toll 
leviable  according  to  the  table,  on  two  horses  drawing  a  carriage  of  this 
description,  and  Is.  6d.  being  the  sum  leviable  on  the  lorry,  in  respect  of  its 
wheels  being  less  than  a  certain  breadth  and  its  weight  with  loading  being  above 
35  cwt  The  pursuer  claims  repetition  of  the  4a.  paid  in  each  of  the  cases 
enumerated  in  the  summons,  on  the  ground  that  the  statute,  properly  construed, 
authorizes  the  exaction  of  only  one  of  these  rates,  viz.  the  rate  upon  carriages 
fur  narrow  wheels,  that  rate  when  leviable  superseding  and  coming  in  place  of 
the  other. 

**  The  question  depends  on  the  construction  of  the  9th  and  11th  sections  of 
the  Local  Act  8  &  9  Vict,  c  195,  which  is  certainly  as  ill-expressed  and  un- 
intelligible as  most  Road  Acts  are.  By  the  9th  section  tolls  are  imposed  upon 
beasts  of  all  kinds  passing  through  toll-gates,  and  upon  wheelbarrows  and 
similar  machines,  whether  drawn  by  man  or  beast  It  authorizes  the  trustees, 
inter  alia^  to  take  the  following  toll-duty  : — 

"  *  For  every  horse  or  other  beast  of  draught,  if  not  more  or  less  than  two  in 
number,  drawing  any  waggon,  van,  cart,  sledge,  or  other  such  carriage,  the  sum 
of  4M.  sterling.' 

"The  toll  actually  imposed  bv  the  existing  table  is,  however,  only  2d.  per 
horse.     The  11th  section  is  as  follows  (leaving  out  plainly  superfluous  words)  : 

^  *  And  whereas  much  damage  is  done  to  the  said  roads  by  carriages  carrying 
great  w^ei^hts  drawn  upon  narrow  wheels,  and  it  is  reasonable  that  such 
carriages  snould  pay  toll  in  proportion  to  their  weight ;  be  it  therefore  enacted, 
Tliat  the  said  trustees  shall  and  may  .  .  .  cause  to  be  levied  .  .  .  before  any 
horse,  cattle,  or  other  beast  drawing  any  waggon,  wain,  cart  or  other  carriage, 
the  fellies  of  the  wheels  of  which  shall  not  be  of  a  flat  surface  and  measure  four 
inches  in  breadth  at  least,  if  one  horse,  cattle  or  other  beast  be  drawing  such 
waggon,  etc.,  and  six  inches,  if  two  or  more  horses,  etc.  be  drawing  the  same, — 
shall  X)ass  through  such  turnpike  or  turnpikes,  gate  or  gates,  me  weight  of 
which  carriage,  with  the  burden  or  loading  therein,  shall  amount  to  20 
cwt.,  and  shall  not  amount  to  25  cwt,  the  sum  of  6d.  sterling,'  and  so 
on,  concluding  thus,  *  and  where  the  weight  of  such  carriage  wuth  the  burden  or 
loading  therein  shall  amount  to  35  cwt.  or  upwards,  the  sum  of  Is.  6d.  sterling.' 
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'*  The  first  observation  I  make  is,  that,  frimafacie^  the  4d.  is  a  daty  pr  rate 
upon  the  horses,  and  the  Is.  6d.  is  a  duty  or  rate  on  the  carriage.  The  dis- 
tinction between  a  toll  upon  the  horse  and  a  toll  upon  the  carriage  is  a  familiar 
one  in  the  law  of  turnpikes,  being  the  basis  of  many  decisions  in  regard  to 
liability  for  tolls  in  returning  on  the  same  day.  Here  the  9th  section  imposes 
tolls  upon  beasts  of  draught  differing  according  to  the  number  employed  in 
drawing  any  carriage,  and  also  according  to  the  nature  of  the  carriage.  The  11th 
appears,  though  perhaps  not  so  distinctly,  to  lay  the  toll  upon  the  carriage.  It 
says  that  it  is  reasonable  that  '  carriages '  carrying  great  weights  '  should  pay 
toll/ — an  inaccurate  but  sufficiently  expressive  phrase,  and  the  road  trustees  are 
directed  to  levy,  before  any  horse  drawing  a  waggon  of  the  narrow-wheeled 
kind  described  in  the  section  shall  pass  through  a  turnpike  gate,  6d.  if  the 
carriage  and  burden  weighs  20  to  25  cwt.,  and  so  on,  rising  to  the  maximum 
of  Is.  6d. 

''  The  absence  of  the  epithet  additional  or  the  like  before  the  word  toll  in  the 
inductive  part  of  the  section  would  be  a  material  point  in  favour  of  the  pursuer, 
if  any  toll  had  already  been  imposed  b^  this  statute  on  carriages  or  waggons  of 
this  kind.  But  no  such  toll  has  been  miposed  ;  and  therefore  the  word  would 
have  been  out  of  place.  It  may  be  contended  that  the  words  '  before  any  horse, 
etc. . .  .  shall  pass ' — bringing  the  horses  into  connection  with  the  subject-matter 
taxed  in  this  11th  section — really  serve  the  same  purpose,  and  show  that  this  is 
an  additional  and  not  a  substitutional  toll -duty.  But  it  seems  to  me  that  these 
words  merely  point  to  the  time  at  which  the  toll-duty  shall  be  payable,  for  it  is 
not  an  uncommon  provision  in  Turnpike  Acts  that  all  tolls  shall  be  exigible  and 
paid  before  the  horse  or  other  beast  of  burden  to  which  they  apply  shall  pass 
through  the  turnpike  gate.  If  they  have  any  meaning  beyond  this,  they  do  not 
seem  to  imply  that  the  horses  shall  be  allowed  to  pass  in  respect  of  the  toll 
imposed  here,  but  they  rather  imply  that  the  horses  shall  not  be  allowed 
to  pass,  although  the  toll  exigible  for  horses  under  sec.  9  be  paid,  unless  the  toll 
on  neavy  weights  imposed  by  this  section  be  also  paid. 

"  While  the  true  construction  of  the  %Dord&  of  the  statute  appears  to  be  what 
I  have  stated,  the  slightest  consideration  shows  that  the  purpose  of  the  11th 
sec  would,  in  many  cases,  not  be  attained  ii'  it  were  construed  as  the  pursuer 
argues.  For  instance,  a  four-horse  waggon  would  pay  more  under  the  9th 
section  than  it  would  under  the  11th,  whether  its  weight  when  loaded  was 
under  or  over  36  cwt. 

**  I  think,  therefore,  that  the  defrs.  are  entitled  to  levy  toll-duties,  as  they 
have  been  doing,  under  section  11th.  in  addition  to  those  leviable  under  section 
9th,  and  they  will  therefore  be  assoilzied." 

Act.—D.  Hill Alt,—C.  D,  Donald,  Jun. 
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CHIEF  JUSTICE  DENMAX.^ 

TwENTT  years  have  passed  away  since  the  death  of  Lord  Demnan 
awakened  the  muse  of  Br.  Kenealy,  then  a  barrister  and  poet. 
But  the  life  of  this  eminent  judge  has  only  recently  been  given  to 
the  public,  written  by  a  brother  lawyer,  an  ardent  admirer, 
and  one  evidently  fitted  for  the  work  which  he  has  undertaken. 
It  is  not  however  our  intention  to  enter  into  any  criticism  of 
the  book  itself,  but  merely  to  offer  the  readers  of  the  Jmimal  a 
slight  sketch  of  Denman's  career,  which  is  one  not  without  interest 
to  all  who  concern  themselves  with  legal  reforms. 

Thomas  Denman  was  born  on  the  23rd  of  February  1779,  in 
London,  where  his  father,  Dr.  Denman,  was  established  in  good 
practice  as  a  medical  man.  By  his  mother  he  was  of  Scotch 
descent,  she  having  been  a  Miss  Brodie,  connected  with  the  Brodies 
of  Brodie,  and  an  aunt  of  the  celebrated  Sir  Benjamin  Brodie. 

His  first  experience  of  education  was  under  the  guidance  of  Mrs. 
Bazbauld,  at  a  superior  kind  of  dames'  school  kept  by  her  at 
Palgrave,  in  Norfolk.  He  went  to  Eton  in  1788,  and  entered  St. 
John's  College,  Cambridge,  in  1796.  At  the  university  we  are 
told  he  devoted  himself  with  considerable  success  both  to  scholar- 
ship and  general  literature.  But  he  seems  to  have  had  a  holy 
abhorrence  of  other  branches  of  study,  as  his  "  Verses  in  Dispraise 
of  Mathematics  "  shew.  He  longed  for  an  active  career,  and  turned 
with  disgust  from  studies  which  he  thought  would  be  of  no  use 
to  him  in  after  life.  Accordingly  he  left  the  university  unadorned 
with  its  honours,  and  at  once  devoted  himself  to  preparing  for 
that  profession  which  he  had  chosen. 

He  seems  to  have  had  a  good  training  in  the  chambers  ..of 
Beveral  eminent  lawyers  (amongst  others  of  Tidd,  whose  "  Practice  " 

'  Memoirs  of  Thomas,  first  Lord  Demnan,  by  Sir  Joseph  Arnold.  Two  vols. 
Longmans. 
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called  forth  such  eulogies  from  Uriah  Heap),  and  in  1803  he  started 
as  a  special  pleader  on  his  own  account.  The  next  events  in 
his  career  which  fall  to  be  noticed  are  his  engagement  and 
marriage,  the  lady  of  his  choice  being  a  Miss  Yevers,  of  Leicester- 
shire, to  whom  he  was  united  in  1804.  For  a  short  time  he 
struggled  on  as  a  special  pleader,  writing  occasionally  to  the 
Monthly  Review^  but  leaning  we  suspect  mainly  upon  his  father,  the 
doctor,  for  support  He  was  admitted  a  member  of  Lincoln  Inn 
in  1806,  and  went  the  Midland  Circuit  Sir  Joseph  Arpold  has 
enlivened  his  work  by  one  or  two  interesting  particulars  relating 
to  Denman's  circuit  experiences.  Both  as  a  barrister  and  after- 
wards as  a  judge,  he  seems  to  have  enjoyed  above  all  things  these 
professional  tours,  and  the  interesting,  though  often  hard  work, 
varied  as  it  was  by  pleasant  excursions,  festive  gatherings,  and 
meetings  with  old  friends.  It  seems  to  have  been  a  custom 
amongst  the  members  of  the  Circuit  mess  to  impose  fines  for  mis- 
demeanours, as  the  following  entries  from  the  Circuit-book  will 
show : — 

"  1807,  Jvly  14,  Lincoln. — Mr.  Denman  was  presented  for  wear- 
ing nankeen  trousers  at  a  Circuit  court." 

"1810,  August  20,  Leicester,  —  Mr.  Denman  presents  Mr. 
Beynolds  for  dancing  with  seven  attomies'  daughters  at  Derby 
ball — one  guinea." 

"  Also  Mr.  Holt  for  travelling  the  Circuit  in  stage-coaches  and 
without  a  servant — one  guinea." 

And  not  only  for  misdemeanours,  as,  for  example,  in  these 
extracts  of  later  date  :— 

"  Summer  Assizes,  1816. — Mr.  Denman  congratulated  on  a  pufiF 
from  the  judge :  '  One  comfort  is,  your  defence  cannot  be  in 
better  hands ' — one  guinea." 

"  Derby. — The  Attorney-General  (i.e.  of  the  Circuit)  presents  Mr. 
Denman  for  the  horrible  and  merited  applause  which  he  received 
in  Court  at  Nottingham." 

As  a  rising  young  Liberal  barrister,  Denman  soon  came  to  be 
employed  in  cases  of  a  political  interest,  in  those  days  so  numerous 
and  exciting.  His  first  retainer  in  London  was  on  behalf  of  Lord 
Cochrane,  at  his  election  trial.  The  occasion  above  referred 
to  at  Nottingham  was  that  of  the  trial  of  the  Luddite  prisoners, 
who  were  defended  by  Denman  upon  a  charge  of  machine-breaking 
and  rioting.  In  1817  he  appeared  before  the  special  commission  at 
Derby  for  Brandreth  and  others,  charged  with  levying  war  against 
the  King.  This  was  one  of  the  cases  which  arose  out  of  the  mis- 
erable state  of  the  country,  sufiering  from  bad  harvests  and  other 
evils.  There  had  been  an  insurrection,  and  Brandreth  was  one 
'*  who  had  committed  murder  in  the  insurrection."  Denman  had 
to  contend  against  the  charge  of  levying  war,  which  indeed  seems 
to  have  been  an  absurd  one,  originated  by  the  pompous  and 
despotic  rulers  of  that  day.  Brandreth  and  his  friends  however  were, 
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in  spite  of  a  brilliant  defence,  convicted,  hung  and  beheaded  But 
the  clemency  of  the  Prince  Begent  dispensed  with  the  quartering. 

Denman's  political  career  began  in  1818,  when  he  was  returned 
to  Parliament  for  the  close  borough  of  Wareham.  Long  afterwards, 
during  the  fierce  discussions  over  the  first  Beform  Bill,  he  confessed 
with  shame  that  he  had  not  had  virtue  to  resist  the  temptation 
which  this  borough  had  put  in  his  way.  He  did  not  however 
represent  it  long,  being  returned  in  1820  for  Nottingham,  of  which 
town  he  had  been  the  deputy-recorder.  He  joined  the  Whig  opposi- 
tion, but  recently  weakened  by  the  death  of  Homer  and  Bomilly, 
and  of  which  the  then  leading  men  were  Tiemey,  Macintosh  and 
Brougham.  Like  many  others  distinguished  in  the  legal  profession 
he  failed  to  take  (at  all  events  at  first)  a  high  place  in  the  House  of 
Commons.  At  that  period  the  position  of  a  reformer,  and  especially 
of  a  legal  reformer,  must  have  been  far  from  encouraging.  The 
abuses  calling  for  reform  were  numerous  and  great,  but  the  strong 
and  steady  opposition  of  the  Government  rendered  the  hope  of 
their  removal  a  very  forlorn  one.  Time  after  time  were  attempts 
made  to  get  rid  of  evils  (which  now  seem  to  us  to  have  been  so 
obvious  and  great),  attempts  which  only  ended  in  signal  failures. 
About  such  great  matters  as  Catholic  emancipation  and  Parliamen- 
tary reform,  agitators  could  gain  support  or  at  least  sympathy  from 
the  nation  at  large,  but  to  fight  for  the  removal  of  legal  abuses  is 
a  work  the  magnitude  of  which  the  public  too  often  fails  to  see, 
and  about  which  it  is  indifferent 

At  that  time  (and  we  are  sorry  to  say  for  long  after)  there 
existed  that  most  monstrous  anomaly  of  English  law,  by  which 
persons  accused  of  felony  were  deprived  of  the  assistance  of 
counsel  For  the  removal  of  this  abuse  Denman  worked  in  Parlia- 
ment, as  did  Sydney  Smith  through  the  Edinburgh  Review.  In 
1824  Mr.  Lamb's  motion  for  leave  to  bring  in  a  bill  upon  the  sub- 
ject was  rejected  by  a  majority  of  thirty,  while  two  years  later, 
upon  a  second  attempt  being  made,  the  encouragement  which  it 
met  with  was  a  rejection  by  a  majority  of  sixty-nine.  Upon  this  last 
occasion  Denman  put  the  case  of  a  member  of  the  honourable 
House  upon  his  trial  for  felony,  and  obtaining  a  bitter  experience 
of  the  evil  complained  of.  Sydney  Smith  had  in  the  Edinbwrgh 
JRemew  suggested  that  some  member,  ''we  ask  but  one,"  should 
be  patriotic  enough  to  commit  an  act  of  felony  in  order  that  he 
might  feel  himself,  and  prove  to  the  world  at  large  the  inconveni- 
ence of  being  deprived,  under  such  circumstances,  of  counsers  assist- 
ance. It  is  almost  incredible,  but  this  anomaly  was  actually  not 
removed  until  ten  years  later,  when  even  Lord  Lyndhurst  had 
become  convinced  of  the  necessity  of  reform,  and  moved  the 
second  reading  of  the  Bill 

Another  reform  for  which  Denman  fought  earnestly  was  the 
reduction  of  the  immense  number  of  offences  which  were  at  that 
time  capital    Accordingly  he  supported  Sir  James  Macintosh's 
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Bill  for  the  abolition  of  death-punishment  in  cases  of  foigery,  intro- 
duced in  1821.  In  spite  of  the  moderation  of  that  proposed 
measure  (excepting  as  it  did  cases  of  forgery  of  bank-notes),  it  ^as 
rejected  by  a  majority  (although  narrow),  led  by  that  eminent  states- 
man Lord  Castlereagh.  It  feU  to  Denman  afterwards,  in  1837,  to 
carry  through  the  House  of  Lords  two  bills,  one  abolishing  death- 
punishment  in  ail  cases  of  forgery,  and  the  other  greatly  reducing 
the  number  of  capital  oifences.  How  great  that  number  must 
once  have  been,  may  be  realized  by  the  fact  that  in  1823  Acts 
introduced  by  Peel  abolished  the  punishment  of  death  in  nearly 
one  hundred  cases  where  it  had  formerly  existed.  The  opposi- 
tion with  which  such  reforms  had  to  contend  is  forcibly  brought 
before  us  by  Denman,  writing  in  the  Edinburgh  Seinew.  He  is 
speaking  of  Somilly,  who  had  preceded  him  in  his  work  as  a  law 
reformer. 

**His  projects  were  assailed  by  the  whole  tribe  of  ministerial 
lawyers  iu  Parliament,  from  the  Lord  High  Chancellor  down  to  the 
meanest  candidate  for  a  Welsh  judgeship.  The  twelve  judges 
of  England  stepped  down  from  their  pedestals,  and  through  Lord 
Ellenborough,  then  Chief-Justice  of  England,  favoured  the  House 
of  Lords  for  the  first  time  with  an  unasked  opinion  respecting  a 
matter  not  of  law,  but  of  legislation,  protesting  against  any  abridg- 
ment of  their  powers  of  life  and  death.  The  motion  was  annually 
renewed,  but  supported  by  minorities  in  point  of  numbers  contemp- 
tible, and  one  single  measure  of  mitigation  was  alone  effected  in 
the  lifetime  of  the  author  of  the  reform, — the  abolition  of  death- 
punishment  for  the  offence  of  stealing  from  the  person." 

But  not  only  in  criminal  procedure  were  there  calls  for  reform. 
The  Civil  Courts  were  far  from  perfect.  The  judges  were  over- 
paid— their  work  improperly  distributed — their  amount  of  patron- 
age excessive.  We  can  comprehend  the  conservatism  of  some  of 
the  men  in  power  in  these  days  when  we  discover  how  much  they 
were  in  danger  of  losing.  The  jobbery  and  corruption  which  they 
defended  secured  to  them  what  it  was  indeed  hard  to  lose. 
Until  1825  the  Chief-Justices  derived  large  sums  from  the  sale  of 
offices.  In  the  discussions  in  Parliament  in  that  year,  it  was 
stated  that  Chief-Justice  Eyre  had,  in  this  way,  during  the  time  he 
held  office,  obtained  £30,000.  There  were  also  pleasant  sinecures. 
Lord  Ellenborough,  in  addition  to  his  £9000  of  salary  as  Chief- 
Justice,  derived  £7000  as  Chief-Clerk,  an  office  which  he  after- 
wards, when  tired  of  it,  handed  over  to  his  son  Even  in  1825, 
while  professing  to  make  reforms,  the  Government  gave  to  each 
puisne  judge  £6000  a  yeai',  while  to  the  Chief-Justice  of  the 
Eing's  Bench  was  awarded  £10,000.  And  yet  these  were  days  in 
which  money  was  scarce  and  went  a  long  way.  The  arrears  of 
work  in  the  Court  of  Chancery  under  Lord  Eldon  formed  an  evil 
against  which  active  and  liberal-minded  lawyers  called  out  strongly. 
Denman  supported  a  motion  in  1823,  which  had  for  its  object  an 
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inquiiy  into  the  state  of  matters  in  this  Court  In  doing  so  he 
gave  one  or  two  instances  of  the  evil  complained  of  One  case, 
involving  a  matter  of  £10,000,  had  been  in  Court  nine  years,  and 
had  stood  at  the  top  of  the  paper  for  two  years  and  a  half. 
After  ^  the  infant "  concerned  had  broken  his  heart  and  died,  the 
solicitor,  on  the  ground  that  he  had  "  to  contend  against  the  bitter 
feelings  of  his  relations,'\wrote  privately  to  Lord  Eldon,  who,  filled  it 
is  said  with  compunction,  at  last  gave  judgment.  In  another  case, 
after  his  Lordship  had  heard  counsel,  he  took  it  (as  we  would  say) 
to  avizandum.  Six  years  afterwards,  being  pressed  by  the  parties 
for  a  decision,  it  turned  out  that  he  had  entirely  forgotten  the 
<;ircamstances,  and  a  fresh  argument  was  rendered  necessary.  But 
although  it  was  quite  obvious  that  something  was  wrong  either 
with  the  judge  or  with  the  system,  the  motion  made  at  this  time 
for  inquiry  was  rejected  by  a  majority  of  86. 

We  have  naturally  dwelt  upon  Denman  as  a  legal  reformer.  We 
need  however  haidly  say  that  as  regards  the  still  greater  questions  of 
the  day,  his  position  was  that  which  became  the  friend  of  Macintosh 
and  Brougham.  Ten  years  after  entering  Parliament,  and  looking 
back  upon  his  career,  he  could  say,  '*  I  did  my  best  for  the  interests  of 
freedom,  justice  and  truth  in  every  partof  the  world.  For  every  species 
of  reform — Parliamentary,  legal  and  economical — I  constantly  lifted 
up  my  voice ;  to  every  corruption  and  abuse  I  declared  the  enmity 
I  felt."  It  may  be  easily  guessed  what  with  these  political  views 
his  professional  career  was, — ^years  of  comparative  obscurity,  with 
every  office  denied  to  him,  to  be  followed  by  promotion  and 
honours  when  such  Tory  despotism  had  come  to  an  end  for  ever. 

Shortly  after  entering  the  House  of  Commons,  and  while  still 
a  comparatively  obscure  barrister,  Denman  was  called  upon  to 
undertake  a  duty  which  uudoubtedly  was  the  meaus  of  setting  him 
on  the  road  to  professional  distinction  and  honours,  although  at  the 
time  it  brought  down  upon  him  the  wrath  of  his  Eling  and  the 
frowns  of  the  Ministry.  He  was  informed  one  day  by  Brougham 
that  a  general  retaining  fee  would  be  left  at  his  chambers  for  the 
Princess  of  Wales,  which  accordingly  was,  as  he  tells  us,  *^  brought 
in  a  mysterious  manner  by  a  clerk  from  Coutts."  Brougham  was 
the  leading  counsel  for  that  unfortunate  Princess.  He  was  much 
opposed  to  the  plan  which  she  had  formed  of  leaving  the  Continent 
and  coming  to  England.  But  the  extreme  measures  which  her 
husband,  then  just  ascending  the  throne,  was  taking  against  her, 
strengthened  her  determination  to  visit  London.  Accordingly,  in 
June  1820,  she  entered  that  city  amid  the  shouts  of  the  multitude, 
who  hated  the  King,  and  therefore  took  her  innocence  for  granted. 
It  is  well  known  how  the  ill-advised  Ministry  pushed  on  the 
inquiry  into  her  conduct.  Attempts  were  made  to  effect  some 
compromise  —  Brougham  and  .Denman  acting  as  the  Queen's 
representatives, — the  former  having  been  made  her  attorney,  and 
the  latter  her  solicitor-general     But  their  client  would  not  listen  to 
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any  compromise  which  should  give  to  her  husband  a  virtual 
triumpL  An  account  of  his  connection  with  this  celebrated  case, 
written  by  Denman,  has  been  preserved,  and  is  well  worthy  a 
perusal  EUs  speech  before  the  Lords  upon  the  conclusion  of  the 
evidence  was  much  admired ;  at  the  time,  indeed,  it  was  thought 
to  excel  in  eloquence  even  that  of  Brougham.  It  was  certainly 
bold,  and  rendered  any  prospect  of  promotion  from  the  King's 
party  quite  hopeless.  One  unfortunate  classical  allusion  made  the 
Sovereign  his  enemy  for  life.  He  wound  up  his  reference  to  the 
imputations  and  slanderous  rumours  which  the  Duke  of  Clarence 
had  circulated  against  his  client,  by  exclaiming  in  a  voice  that  caused 
the  old  roof  of  Westminster  to  ring  again,  "  Come  forth,  thou 
slanderer,  and  let  me  see  thy  face.*'  But  if  kings  and  royal  dukes 
became  his  enemies,  the  people  were  his  friends.  Amidst  the 
general  rejoicings  and  illuminations  which  the  virtual  triumph  of 
the  Queen  called  forth,  her  counsels'  services  were  not  forgotten ; 
the  city  of  London  passed  votes  of  thanks,  and  conferred  upon 
them  the  freedom  of  the  city,  and  shortly  afterwards  Denman  was 
elected  by  the  Common  Council  of  London  their  Seigecmt 
Curiously  enough,  the  very  first  case  which  he  had  to  try  was  one 
prosecuted  by  the  Constitutional  Association,  and  the  prisoner 
having  been  found  guilty,  received  a  severer  sentence  than  was 
expected  by  the  public,  looking  to  Denman's  well-known  political 
views.  Thus  for  a  number  of  years  he  was  called  upon  to  fulfil 
the  duties  of  the  judge  as  well  as  of  the  barrister. 

The  wrath  of  the  King,  incurred,  as  we  have  already  explained, 
exhibited  itself  in  no  more  formidable  way  than  in  a  persistent 
refusal  to  confer  upon  Denman  the  "  silk ''  to  which  his  position  at 
the  bar  now  fairly  entitled  him.  After  twenty-two  years  of  practice 
he  was  still  in  a  "  stufiT  gown,"  and  the  matter  was  getting  serious. 
For  a  long  time  he  was  under  the  impression  that  he  owed  this 
want  of  promotion  to  the  influence  of  such  Tories  as  Eldon  and 
Lyndhurst.  In  1828,  however,  he  learned  what  the  real  obstacle 
in  the  way  was,  and  hastened  to  remove  it.  A  humble  written 
explanation  of  the  ofiensive  passage  in  his  speech  was  sent  by  him 
to  the  King,  and  kindly  presented  by  the  Duke  of  Wellington.  In 
a  somewhat  ungracious  reply  the  King  expressed  his  satisfaction, 
and  ordered  a  patent  of  precedence  to  be  made  out. 

The  death  of  George  IV.  brought  summer,  or  at  least  spring,  ta 
the  Whigs,  who  had  so  long  been  shivering  in  the  cold  of  opposition. 
Denman  had  been  for  some  time  out  of  Parliament,  but  was  at  the 
general  election  of  1830  returned  for  Nottingham.  It  was  at  that 
election  that  Brougham  secured  by  much  eiforts  a  seat  for  Yorkshire. 
Writing  of  him  to  his  wife,  Denman  says,  "  Brougham  is  making  a 
wonderful  progress  through  Yorkshire,  travelling  a  hundred  mUes 
and  making  speeches  to  70,000  people  a  day."  Brougham's  days 
in  the  House  of  Commons  were,  as  we  know,  almost  over;  he 
'^'^nepted  the  oflBce  of  Chancellor  in  the  same  year,  upon   the 
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fonnatioE  of  the  Grey  Ministry.  Nor  was  Denman's  career  as  a 
member  of  Parliament  to  be  a  long  one.  But  there  was  yet  some 
useful  work  for  him  to  do.  The  next  two  or  three  chapters  of  his 
life  carry  us  through  the  stirring  period  of  the  Eeform  BilL 
When  Brougham  was  appointed  Chancellor,  Denman  took  ofBce  as 
Attomey-GreneraL  In  that  capacity  he  drafted  the  original  Bill, 
and  although  it  fell  to  other  and  greater  Parliamentary  orators 
to  take  the  leading  parts  in  the  long  discussions  which  followed, 
Denman,  as  chief  legal  adviser  to  the  Ministry,  had  ever  to  be 
ready  with  a  defence  of  its  general  principles,  and  especially  its 
legal  details.  He  was  now  at  the  height  of  his  fame,  enjoying  the 
rewards  which  he  had  fairly  earned  by  a  consistent  and  sincere 
attachment  to  the  Liberal  party,  through  good  report  and  evil 
report,  and  chiefly  the  latter.  In  consequence  of  the  memorable 
dissolution  of  April  22, 1831,  he  had  again  to  seek  his  constituency, 
oil  which  occasion,  so  great  was  the  enthusiasm,  that  he  was  drawn 
into  Nottingham  upon  a  triumphal  car,  with  flags  flying,  and 
attended  by  a  "  countless  multitude  on  foot."  Of  course  he  was 
re-elected,  and  had  to  resume  the  weary  battle  of  fighting  over,  in 
a  new  Parliament,  the  details  of  the  Bill,  and  defending  it  from 
the  attacks  of  Tory  lawyers,  such  as  Croker,  Wetherell,  and  Sugden. 
At  the  same  time  he  had  duties  of  a  less  pleasant  nature  to 
perform,  having,  as  Attorney-General,  to  prosecute  the  foolish 
rioters  who,  in  different  places,  had  manifested  their  disapproval  of 
the  conduct  of  the  Lords  by  insurrection. 

Denman  was  again  under  a  cloud  for  a  short  time,  when  the 
resignation  of  the  Grey  ministry  threw  him  out  of  oflSce.    It  was 
serious,   as  he  had  resigned  his  post  of  Common  Sergeaut,  and 
could  no  longer,  as  an  ex-Crown  officer,  practise  on  circuit     In 
one  of  his  letters  he  mentions  having  gone  with  the  Lord  Advocate, 
"  dear  little  Jeffrey,"  to  receive  the  consolations  of  his  mother,  the 
venerable  Mrs.  Denman.   But  his  anxiety  was  not  of  long  duration. 
Tlie  Duke  of  Wellington  could  not  form  a  Ministry,  and  Earl  Grey 
was  soon  in  power  again,  and  on  November  6,  1832,  he  resigned 
his  office  of  Attorney-General  to  be  sworn  in  as  Chief-Justice  of 
England.     Lord  Grey  said  that  he  had  never  made  any  appoint- 
ment with  greater  satisfaction.      It  met,  indeed,   with  general 
approval     The  Master  and  Fellows  of  his  college  sent  him  their 
formal  congratulations,  and  a  deputation  from  the  City  of  London 
presented    him    with    an    address.      Denman,    when  appointed, 
devoted  himself  with  great  vigour  to  the  destruction  of  what  he 
termed  ''  that  gigantic  monster  called  arrear."    The  first  Circuit  he 
travelled  was  the  Midland,  upon  which  nearly  thirty  years  before 
he  had  started  an  unknown  young  barrister.    Sir  Joseph  Arnold 
has  published  a  number  of  interesting  letters  written  at  intervals 
upon  these  judicial  journeys  to  his  wife  and  daughters,  and  giving 
the  Circuit  news.     Denman's  letters,  it  may  be  here  stated,  exhibits 
his  character  as  a  private  man  in  a  very  pleasing  light, — that  of  an 
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afifectionate    husband    and   father^    and  a  hearty  and  generous 
friend. 

Another  honour  was  yet  in  store  for  him.  While  on  the  Spring 
Circuit  of  1834  he  received  a  letter  from  Lord  Grey  intimating  a 
proposal  to  raise  him  to  the  peerage.  From  Denman's  answer,  it  ia 
obvious  that  the  proposal  was  a  very  welcome  one  to  him  in  spite 
of  a  want  of  fortune  and  a  large  family.  He  was  thus  after  a  short 
interval  again  called  upon  to  act  as  a  legislator.  As  a  member  of 
the  House  of  Lords  we  find  him  associated  with  several  not  unim- 
portant legal  reforms,  of  which  he  was  either  the  originator  or  the 
strong  supporter.  Thus  in  1838,  in  spite  of  the  opposition  of  the 
other  judges,  more  conservative  than  himself,  he  moved  the  '*  Oaths 
Validity  Bill,"  by  which  aU  witnesses  might  be  sworn  according  to 
the  form  binding  upon  their  consciences,  and  those  who  objected  to 
oaths  might  substitute  affirmation.  The  bill,  in  so  far  as  it  accom- 
plished the  first  of  these  objects,  then  passed,  but  an  oath  still 
remained  imperative.  In  1842  he  again  renewed  his  attempt  to 
introduce  affirmations,  when  after  debate  the  matter  was  referred  to 
a  select  committee.  Nothing  daunted,  in  1849  he  made  another  and 
last  attempt  to  carry  through  his  measure,  which  had  been  already 
successful  in  the  Commons,  but  which  the  Upper  House  for  the 
third  time  were  enabled  to  defeat  He  never  lived  to  see  the  fruits 
of  his  labours,  but  in  1854,  the  year  of  his  death,  the  Common  Law 
Procedure  Act  gave  effect  to  what  he  had  so  long  contended  for. 
He  was  more  successful  with  another  bill  relating  to  the  law  of 
evidence,  and  by  which  was  removed  the  exclusion  of  testimony  on 
the  ground  of  incompetency  from  interest,  or  from  previous  con- 
viction. He  supported  the  "  Custody  of  Infants  Bill, '  which  gave 
to  wives  right  of  access  to  their  children  in  cases  of  separation. 
There  are  several  other  Acts  amending  the  law,  for  the  success  of 
which  we  are  more  or  less  indebted  to  Denman's  unwearied 
efforts  to  sweep  away  abuses  and  anomalies  from  the  jurisprudence 
of  his  country. 

His  name  as  a  judge  is  connected  with  at  least  one  great  case, 
which  as  it  is  certainly  the  most  important  decision  dealing  with 
constitutional  law  in  modern  times,  deserves  some  notice  here, 
although  to  many  of  our  readers  it  is  doubtless  well  known.  This 
was  the  case  of  Stockdale  v.  Hansard.  It  originated  in  an  action  for 
libel  raised  by  the  publisher  Stockdale  against  the  Messrs.  Hansards, 
who  in  their  capacity  of  Parliamentary  printers,  had  published  a 
report  of  Prison  Inspectors,  in  which  one  of  Stockdale's  works  was 
condemned  as  indecent.  At  the  first  trial  before  Lord  Denman  the 
defenders  pleaded  not  only  that  the  report  in  question  was  a 
privileged  publication,  but  also  that  the  expressions  complained  of 
in  it  were  warranted  by  the  facts,  and  upon  this  second  issue  a 
verdict  was  returned  in  their  favour.  Had  the  Hansards  stood 
alone  such  a  verdict  would  doubtless  have  satisfied  them,  and  tl)e 
public  would  have  heard  no  more  about  the  luntter.     But  behind 


CHIEF  JUSTICE  BENMAN.  233 

the  Hansards  appeared  the  House  of  Commons,  prepared  to  avenge 
this  outrage  upon  their  privileges  which  Stockdale  had  committed. 
The  Hansards'  counsel  had  asked  for  a  direction  on  the  ground  of 
privil^e,  such  as  Denman  refused  to  give.  "  I  am  not  aware/'  said 
he,  in  his  charge,  "  of  the  existence  in  this  country  of  any  body 
whatever  which  can  privilege  any  servant  of  theirs  to  publish  libeLs 
upon  any  individual."  Accordingly,  the  verdict  gave  satisfaction  to 
neither  party,  and  when  another  action  was  shortly  afterwards 
raised  by  Stockdale,  the  sole  defence  entered  was  that  of  privilege, 
counsel  going  the  length  of  maintaining  that  the  Acts  of  the  House 
of  Commons  could  not  be  questioned,  and  consequently  that  their 
publishers  were  protected  from  any  such  action.  The  case  was 
aigued  before  the  judges  of  the  Queen's  Bench,  and  resulted  in 
an  imanimous  decision  against  the  defendant^  The  judgment  of 
the  Chief-Justice — a  most  elaborate  refutation  of  the  House  of 
Commons'  claim — occupies  alone  fifty-four  pages  of  the  report. 
The  result  of  this  decision  was  to  give  rise  to  a  conflict  of  jurisdic- 
tions, with  very  unpleasant  consequences  to  certain  individuals  con- 
cerned. The  damages  which  it  carried  to  Stockdale,  not  having 
satisfied  him,  he  raised  a  third  action,  in  which  he  obtained 
judgment  by  default,  and  £600  (the  House  of  Commons  having 
prohibited  any  defence  from  being  made),  and  the  money  was  paid 
over  to  him  by  order  of  the  Sheriff's  of  London.  In  the  meantime 
the  House  of  Commons  had  met,  and,  indignant  at  what  had  been 
done,  committed  Stockdale  to  Newgate,  and  ordered  the  Sheriffs  to 
refund  the  money.  As  officers  of  the  Queen's  Bench  they  declined 
to  obey,  and  followed  Stockdale  to  prison.  Now  as  the  House  had 
unquestionably  power  to  commit  for  contempt,  the  unfortunate 
Sheriflfs  were  unable  to  get  redress  from  the  Court  of  Queen's 
Bench,  the  judges  there  being  obliged  to  respect  the  warrant  upon 
which  they  had  been  committed,  although  they  were  well  aware 
that  the  Sheriffs  had  only  been  obeying  their  own  orders.  Matters 
were  becoming  serious.  The  Commons  would  not  release  their 
victims,  but  proceeded  to  add  to  their  number  by  arresting  Stock- 
dale's  attorney,  as  well  as  his  son,  who  had  raised  fresh  actions 
against  the  Hansards.  Public  opinion  backed  that  of  the  Judges, 
and  an  outcry  was  raised  against  what  was  felt  to  be  the  tyranny  of 
the  House.  There  was  but  one  way  of  bringing  the  conflict  to  an 
end,  and  that  was  by  putting  Parliament  to  its  proper  use,  and  pass- 
ing an  Act  to  regulate  its  reports,  and  protect  its  printers  in  future. 
Accordingly  this  was  done  by  the  "Printed  Papers  Act,  1840," 
not  much  to  the  satisfaction  of  the  extreme  zealots  in  the  House, 
who  felt  that  it  was  a  virtual  defeat  of  their  claim  of  privilege. 
Writing  of  this  famous  case,  and  the  part  which  he  took  in 
it,  Lord  Denman  calls  it  the  most  important  event  of  his  life^ 
and  that  in  which  his  future  reputation  must  mainly  depend. 

^  iz.  Adolphns  and  Ellu,  1. 
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Tn  1840  be  received  a  warniDg  that  that  useful  and  most  active 
career  which  for  seventeen  years  he  had  now  led  must  shortly  close. 
In  the  spring  of  that  year  he  sufiFered  from  a  stroke  of  paralysis. 
In  spite  however  of  the  remonstrances  of  friends  and  physicians,  he 
insisted  upon  resuming  his  place  on  the  Bench,  where  he  sat 
through  a  whole  term,  engaging  also  in  the  debates  of  the  House 
of  Lords,  and  taking  his  chamber  duty  as  judge  in  vacation.     But 
it  was  a  useless  struggle  with  what  was  inevitable.    When  the 
Courts  met  in  autumn,  Denman  was  not  present.     For  some  time 
his  brethren  carried  on  their  work  without  him.     But  it  was  soon 
seen  that  a  perfect  recovery  was  impossible,  and  his  friends  now 
urged  him  to  resign.     Most  unwillingly  did  he  at  last  consent,  con- 
vinced by  the  opinion  of  the  doctors  consulted,  and  his  resignation 
was  given  in  on  February  28, 1850.     Few  Judges  upon  their  retire- 
ment into  private  life  have  met  with  more  general  homage  and 
sympathy.    Westminster  Hall  and  the  circuit  (as  represented  by 
judges  and  barristers),  grand  juries  and  corporations,  flocked  round 
him  with  addresses.      The  unanimous  press  recorded  his  good 
qualities ;  although  so  keen  and  true  a  Liberal,  old  Tories  admitted  and 
admired  "the  unblemished  purity  from  all 'tincture  of  party  which 
was  so  great  a  characteristic  of  Lord  Denman's  Chief-Justiceship." 
As  we  have  to  do  here  only  with  Denman's  public  life,  it  may  be 
suflicient  to  state  that  for  some  years  longer  he  continued  to  live  in 
comparative  seclusion,  although  still  manifesting  his  keen  interest 
in  all  that  was  going  on  around.     He  died  in  his  seventy-sixth 
year,  in  September  1854. 

Denman  may  not  take  a  place  in  the  very  first  rank  of  eminent 
English  lawyers.    We  think  that  he  does  not     Others  were  more 
eminent  at  the  Bar  and  in  Parliament.    Even  amongst  his  con- 
temporaries  upon  the  Bench  there  were  doubtless  several  more 
learned   and  greater  masters  of  the  science  of  law.     To  other 
qualities  did  he  owe  in  a  great  measure  the  reputation  which  he 
obtained — to  his  devotion  to  the  cause  of  freedom,  and  his  consistent 
conduct  throughout  a  long  career  in  office  and  out  of  oflSce,  exposed 
to  the  temptations  which  attend  both  situations.     From  time  to 
time,  as  we  have  seen,  was  the  nation  called  upon  to  hear  his  voice, 
raised  always  in  the  cause  of  liberty  and  progress,  whether  in 
defending  an  injured  queen,  contending  against  deep-rooted  abuses, 
pleading  the  cause  of  the  slaves,  or  refusing  in  spite  of  the  Court 
to  institute  uncalled  for  and  useless  prosecutions.    Those  who  knew 
him  best  have  testified  to  his  merits.     "  In  the  course  of  my 
experience,"  says  his  brother  Judge  Patteson,  "  I  have  never  met 
with  a  more  open-hearted  and  single-minded  man.    Everything 
that  he  said  and  did  was  sincere,  frank,  and  guileless."     But  to  Sir 
Joseph  Arnold's  pages  must  we  refer  such  of  our  readers  as  desire 
to  know  more  of  Chief-Justice  Denman.  W.  G.  S.  M. 
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THE  NEW  FEENCH  MINISTEE  OF  JUSTICE, 

M.  DUFAURE 

Among  the  many  distinguished  men  who  have  rendered  the  bar  of 
Paris  celebrated  throughout  the  whole  world,  few  have  been  more 
prominent  or  more  deservedly  eminent  than  M.  Dufaure.  At  the 
present  moment  his  name  is  familiar  to  all  readers  as  the  recently 
appointed  Minister  of  Justice  in  the  Ministry  formed  by  M.  Bufifet. 
Commenting  on  his  appointment,  and  on  the  manly  circular  he  has 
just  issued  as  Minister,  the  Journal  des  Debats  of  5th  April  last 
refers  to  him  as  "  a  man  who,  before  becoming  Minister  of  Justice, 
was  so  long  the  honour  and  glory  of  the  bar."  It  will  be  interesting 
therefore  to  Scotch  lawyers  to  have  a  short  sketch  of  the  career  of  this 
distinguished  member  of  the  French  bar,  and  we  are  able  to  do  so  from 
having  before  us  a  work,  entitled,  **  Le  Barreau  de  Paris,  par 
Maurice  Joly,"  published  in  Paris  in  1863,  and  which  consists  of  a 
series  of  excellent  "  Etudes  politiques  et  litt^raires "  that  had 
appeared  in  several  Parisian  newspapers,  and  had  been  so  weU 
received  as  to  induce  the  author  to  present  them  again  to  the  pub- 
lic in  the  work  just  mentioned. 

M.  Dufaure  conmienced  his  life  as  a  barrister  by  joining  the  bar 
of  Bordeaux  after  completing  his  studies  at  Paris.  He  was  then 
twenty-two  years  of  age,  and  his  remarkable  success  may  be 
gathered  from  the  fact  that  after  the  lapse  of  only  ten  years  he  was 
unanimously  elected  by  his  feUow-barristers  to  the  post  of 
"batonnier"  or  president  of  the  provincial  bar  which  he  had 
joined.  In  France  especially,  political  is  sure  to  follow  forensic 
distinction,  and  the  electors  of  his  arrondissement  of  Saintes  had 
no  hesitation  in  returning  M.  Dufaure  to  represent  them  in  the 
Chamber  of  Deputies  in  1834.  M.  Dufaure  had  anticipated  his 
future  sphere  of  usefulness  and  celebrity,  and  immediately  upon  his 
election  as  deputy  gave  up  his  practice  at  Bordeaux,  and  devoted 
himself  exclusively  to  his  parliamentary  duties.  Gradually  he  won 
for  himself  a  high  place  as  a  practical,  thoughtful,  and  powerful 
speaker.  Gifted  naturally  with  eloquence,  he  combined  with  its 
charms  great  sagacity  and  common  sense.  Undaunted  by  difficul- 
ties, he  applied  himself  energetically  to  every  question  he  took  up, 
and  by  labour  as  much  as  by  genius  made  himself  master  of  all  its 
details. 

Especially  in  measures  of  a  legal  kind,  although  his  attention 
was  by  no  means  confined  to  these,  his  activity  and  usefulness 
were  as  remarkable  as  they  were  valuable.  Bills  relating  to  the 
Courts,  "  de  premiere  instance,"  to  patents,  to  secondary  instruction, 
to  the  construction  of  canals,  to  bankruptcy,  to  appropriations  of 
estates,  "  pour  cause  d'utiliti  publique,"  and  to  railways,  received 
from  him  the  most  earnest  attention,  as  well  as  some  of  their  finish- 
ii^  touches  and  best  provisions.    To  such  an  extent  did  some  of 
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his  fellow-countrymen  feel  themselves  and  their  coimtry  indebted 
to  him  for  "  la  grandeur  de  ses  services/*  that  they  presented  to 
him  a  medal  struck  in  his  honour,  a  proof  of  the  distinguished 
part  which,  even  at  this  early  period  in  his  career,  M.  Dufaure 
played  as  a  deputy  and  legislator.  This  eminent  position  marked 
him  out  for  office;  and  between  1834,  when  he  entered  the 
Chamber,  and  1848,  when  the  revolution  occurred  that  drove  Louis 
Philippe  from  the  throne,  M.  Dufaure  occupied  various  official  posts. 
He  was  Councillor  of  State  under  the  Thiers  miniBtry  of  22nd  Feb- 
ruary, Minister  of  Public  Works  after  the  ^meut.e  of  12tb  May,  and 
on  two  occasions  Vice-President  of  the  Chamber. 

Not  merely  as  a  practical  man  of  business,  but  also  as  an  orator, 
M.  Dufaure  had  distinguished  himself  even  in  the  palmy  days  of 
French  Parliamentary  eloquence,  when  Manguin,  Gdilon-Barrot, 
Thiers,  Guizot,  and  others  swayed  discussions  in  the  Chamber  of 
Deputies.  M.  Dufaure's  manner  of  speaking  is  that  attributed  to 
Demosthenes — quiet,  concise,  and  rapid,  never  losing  sight  of  the 
question,  but  with  defb  reasoning  and  brilliant  figures  adding  always 
more  and  more  strength  and  persuasion  to  his  argument  !ffis 
mind  is  of  that  high  order  which  penetrates  things  at  a  glance^ 
whilst  his  power  of  speech  enables  him  to  set  the  question  at  issue 
clearly  and  precisely  before  his  hearers.  He  is  not  only  a  great 
speaker,  he  is  also  a  ready  debater.  With  an  imperturbable  wplonib 
he  attacks  his  opponents'  position,  and  with  vivacity  and  fire  follows 
up  the  attack  immediately.  Like  the  late  M.  Guizot,  he  possesses 
that  great  gift,  a  power  of  ready  reply ;  and  let  us  add,  to  his  honour, 
that  with  all  his  abilities  and  successes,  he  has  ever  taken  care, 
whilst  surrounding  himself  with  friends,  to  give  no  cause  to  any  to 
become  his  enemies.  His  personal  amiability,  his  irreproachable 
character,  above  all  his  love  of  truth,  have  combined  to  render  him 
at  once  one  of  the  most  popular  and  respected  men  in  France. 

Although  indebted  to  M.  Thiers  for  his  first  official  position  in  the 
Chamber,  he  never  allowed  his  individuality  to  disappear  or  his 
independence  to  be  lost  sight  of.  On  more  than  one  occasion 
he  diifered  from  his  chief,  and  stated  his  opinion  in  the  Chamber 
Accordingly.  Three  men,  nicknamed  the  triumvirs,  ruled  the 
French  political  arena  at  this  time — ^Thiers,  Guizot,  and  Odilon- 
Barrot.  M.  Dufaure,  unlike  most  deputies,  maintained  an  indepen* 
dent  position  in  the  Chamber,  and  a  few  of  the  "  independent  mem- 
bers" gathered  around  him,  and  regarded  him  as  their  chief;  and, 
but  for  the  revolution  of  1848,  it  is  quite  possible  that  he  might  ere 
long  have  been  called  upon  to  form  a  Ministry  of  his  own.  Bet^ween 
1848  and  1850,  he  was  twice  appointed  Minister  of  the  Interior, 
first  by  M.  Cavaignac,  and  afterwards  by  Louis.  Kapoleon  after  his 
election  as  President  This  was  the  last  favour  which  he  received  at 
the  hands  of  the  Bonapartes,  for  he  had  not  held  office  long  when  he 
was  dismissed  with  his  colleagues,  and  during  the  Second  Empire 
his  name  as  a  politician  was  almost  unknown.    He  betook  himself 
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to  the  Law  Courts  be  had  deserted  for  twenty  years,  but  instead  of  * 
retoming  to  Bordeaux  be  devoted  his  great  ability  and  knowledge 
to  the  grand  forensic  arena  of  Paris.  There  the  success  he  had 
achieved  as  a  legislator  followed  him  as  a  pleader  and  jurist.  He 
was  intrusted  with  cases  of  the  greatest  intricacy,  difficulty,  and  im- 
portance, and  soon  rose  to  the  highest  level  among  his  brethren  of  the 
bar.  Cases  such  as  those  of  Pescatore,  Michel,  the  Due  d'Aumale, 
M.  de  Montalembert,  and  the  Marquis  of  Flers,  rendered  his  name 
and  abilities  famous  throughout  the  world.  At  the  bar,  as  formerly, 
in  the  Chamber  of  Deputies,  M.  Dufaure  distinguished  himself  by  the 
ease  and  precision  with  which  he  handled  and  adduced  the  facts  of 
the  cases  in  which  he  was  engaged,  dealing  ably  with  dates,  figures, 
and  the  most  intricate  details,  and  drawing  an  unbroken  thread  of 
aigument  firom  lin  apparent  chaos  of  materials. 

At  the  same  time  he  cannot  be  regarded  as  a  perfect  orator.  His 
style  is  frequently  diy,  his  voice  is  monotonous,  and  his  accent  is 
nafiaL  Unl^e  most  Frenchmen,  he  is  not  in  the  habit  of  gesticu- 
lating violently  when  animated,  but  preserves  an  outward  cabn 
however  much  he  may  be  inwardly  agitated.  His  appearance,  too» 
is  by  no  means  striking ;  on  the  contrary,  it  is  that  of  a  farmer  or 
countryman,  and  his  quiet,  honest  features  and  lazy  gait  in  no  ways 
proclaim  the  once  energetic  legislator,  the  greatest  pleader  at  the 
bar,  and  now  the  Minister  of  Justice  of  France.  Honest  and 
simple  alike  of  heart  and  in  appearance,  M.  Dufaure  has,  unlike 
foreigners  in  general,  accepted  no  cross  and  no  order,  ''Sabonton- 
niere  ^tincelle  par  Tabsence  de  toute  decoration." 

Such  is  a  brief  sketch  of  the  distinguished  man  who  is  now  at 
the  head  of  one  of  the  most  important  departments  of  the  French 
Grovemment  As  to  his  politi&s,  he  was  at  one  time  believed  to 
have  Orleanist  proclivities;  he  certainly  never  supported  the  Bona- 
partes.  Now,  however,  in  the  circular  which  he  issued  as  Minister 
of  Justice  on  30th  March,  he  seems  to  have  decidedly  joined  the 
Sepublican  ranks.  "  The  National  Assembly,"  he  says,  '*  in  the 
exercise  of  its  constituent  power,  has  established  in  France  the 
Bepublican  Government"  It  is  fortunate  for  France  to  have  so 
experienced  a  statesman,  so  eminent  a  jurist,  and  so  honest  a  man 
as  Minister  of  Justice  at  this  important  crisis  in  her  eventful  his- 
tory. R  R 
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The  thirteenth  volume  of  the  American  Beports  contains  the  cream 
of  twenty -one  volumes  of  Seports  of  the  States  of  California, 
Tennessee,  Indiana,  Louisiana,  New  Hampshire,  New  Jersey,  New 
York,  Ohio,  Pennsylvania   and  West  Virginia,   embracing    128 
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'  cases.  These  cases  are  mostly  of  great  importance,  many  of  them 
of  decided  novelty,  and  arising  in  so  many  different  communities 
widely  separated  in  interests  and  in  geographical  situation,  and 
decided  by  so  many  different  judges,  they  exhibit  an  amount  of 
legal  learning  and  a  degree  of  judicial  acumen  which  we  dare  say 
is  not  to  be  paralleled  in  any  volume  of  any  other  series  of  reports 
in  the  world  Indeed,  we  regard  this  volume  as  the  most  interest- 
ing of  the  series.  Nearly  every  principle  of  law  commonly  arising 
in  practice,  and  many  questions  of  novel  and  original  nature,  are 
here  discussed  and  adjudged.  All  the  branches  of  the  law  have 
light  shed  upon  them.  The  head-notes  and  statements  of  facts  are, 
in  most  instances,  models  of  style  and  statement  Thus,  in  Gugg 
V.  VeUer,  the  reporter  gives  the  substance  of  24  pages  of  statement 
and  opinion  in  a  syllabus  of  9  lines ;  in  M^Duffee  v.  Portland,  etc, 
BaUroad  Co,,  Judge  Doe's  opinion  of  15  pages  is  boiled  down  into 
7  lines,  and  another  of  17  pages,  by  the  same  judge,  in  Darling  v. 
Wedmjordand,  is  fairly  expressed  in  4  lines. 

It  may  be  useful  to  glance  over  these  pages  in  review,  and  cull 
out  a  few  of  the  cases  remarkable  for  their  importance,  their 
novelty,  or  their  singularity. 

In  Yancy  v.  Yancy  (5  Heisk.  353),  page  5,  it  was  held,  that  after 
the  bar  of  the  statute  of  limitations  becomes  complete,  neither  the 
legislature  nor  a  constitutional  convention  can  revive  the  remedy 
nor  furnish  a  new  one.  The  court,  in  this  case,  it  seems  to  us,  not 
only  made  a  sound  decision,  but  evinced  a  laudable  candour,  when 
they  said  that  they  were  "  willing,  and  even  anxious,  to  correct  any 
error  into  which  we  may  be  shown  to  have  fallen."  This  was  a 
singular  case  in  one  respect ;  the  intestate  had  given  to  each  of  his 
daughters  a  female  negro  slave,  and  had  charged  these  gifts  to  his 
children  as  advancements.  About  the  same  time,  civilization  made 
an  advancement,  and  emancipated  said  slaves.  Notwithstanding 
this,  the  chancellor  held  them  to  be  good  advancements.  The 
question  of  the  statute  of  limitations  arose,  in  addition,  out  of 
these  facts. 

Bix/ord  v.  Smith  (52  N.  H.  355),  page  42,  is  an  important 
decision,  respecting  the  liability  of  carriers  of  live  stock.  It  is 
held,  that  where  the  owner  had  assumed  the  responsibility  of 
placing  the  stock  in  the  vehicles,  the  carrier  is  not  liable  for 
injuries  occurring  to  the  stock  in  traiisitu  nor  through  his  fault, 
but  through  their  own  fault  or  the  mode  of  loading  them.  Doe,  J., 
pronounces  a  learned  opinion.  The  reporter  furnishes  an  exhaus- 
tive note,  disclosing  the  contrariety  of  decisions  on  this  point.  In 
most  of  the  cases,  special  agreements  had  been  entered  into, 
modifying  the  common-law  liability,  but  it  may  be  gleaned  from 
all  the  cases  that  the  carrier  is  not  liable  for  injuries  resulting 
from  the  natural  vices  or  propensities  of  the  animals  themselves. 
The  case  of  slaves  in  transitu  was  one  which  formerly  gave  the 
courts  a  good  deal  of  troubla 
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Darling  v.  Westmoreland  (52  N.  H.  401),  page  55,  is  another  of 
Judge  Doe's  interesting  and  exhaustive*  opinions.  The  action  was 
against  a  town  to  recover  for  injuries  sustained  by  the  plaintiff's 
hoise  in  becoming  frightened  at  a  pile  of  lumber  by  the  side  of  the 
road ;  the  exclusion  of  evidence  that  other  horses  were  frightened 
by  the  lumber  was  held  error.  It  would  seem,  at  first  blush,  that 
this  question  would  depend  more  on  the  horses  than  on  the  lumber. 
A  very  curious  case  is  cited  by  the  court,  State  v.  Knapp,  an 
indictment  for  rape,  in  which  evidence  of  specific  instances  was 
admitted  to  show  that  the  defendant  was  a  man  of  enormous 
strength ;  it  was  proved  that  he  had  carried  a  barrel  of  sugar  ten 
rods,  had  put  some  Frenchmen  out  of  his  tavern,  had  ejected  one 
witness  from  a  town  meeting  at  a  meeting-house,  had  lifted  so 
much  upon  scales,  and,  in  a  scufKe  on  the  top  of  Moosehillock,  on 
the  4th  of  July,  had  got  the  better  of  another  party.  Different 
doctrine  seems  to  be  held  in  Massachusetts,  and  even  in  New 
Hampshire ;  in  Hubbard  v.  Concord,  it  was  thought  by  one  of  the 
judges,  that  evidence  that  other  people  had  slipped  on  the  ice 
complained  of  was  incompetent.  The  question  seems  to  be  fair 
matter  of  opinion;  if  a  man's  horse  had  been  frightened  by  the 
same  pile  he  might  be  called  to  testify  to  his  opinion  that  it 
was  frightful  to  horses,  and,  if  so,  why  not  speak  of  his  actual 
experience  ? 

In  Winchester  v.  Nutter  (52  K  H.  507),  page  93,  a  meeting  was 
held  to  make  arrangements  for  a  squirrel  hunt ;  the  plaintiff  pre- 
sided ;  it  was  agreed  that  the  beaten  party  was  to  pay  for  the  supper 
of  the  victors,  and  the  captains  of  the  respective  parties  engaged 
the  plaintiff  to  furnish  the  supper;  in  an  action  against  de- 
fendant to  recover  for  the  supper  for  the  whole  party,  the  plaintiff 
had  judgment. 

In  Wolfe  V.  Bamett  (24  La.  Ann.  97),  page  111,  the  defendant 
was  enjoined  from  selling  an  imitation  of  the  plaintiff's  gin,  under 
the  name  of  "  Aromatic  Schiedam  Schnapps,"  or  "  Wolfe's  Aromatic 
Schiedam  Schnapps."  In  Burke  v.  Cassin  (45  Cal.  4G7),  page  204, 
the  defendant  was  enjoined  from  using  the  name  of  Wolfe  or  Von 
Wolfe  in  the  same  sort  of  manufacture;  but  it  was  held  that 
neither  of  the  words  "  Aromatic  Schiedam  Schnapps  "  was  entitled 
to  protection  as  a  trade-mark,  on  the  ground  that  these  words  do 
not  furnish  any  reason  for  a  monopoly  of  their  use.  The  reporter 
might  also  have  referred  in  his  note  to  Wolfe  v.  Burke,  56  N.  Y- 
115,  where  the  same  decision  was  reached,  on  the  ground  that  the 
words  were  a  fraud  on  the  public,  because  they  palmed  off  an  al- 
coholic beverage,  in  common  use,  exclusively  as  a  medicine  and 
specific  for  certain  diseases.  These  three  cases  are  a  singular 
exhibition  of  what  diverse  judgments  different  courts  will  reach  on 
the  same  facts,  and  what  different  reasons  they  will  adduce  for  the 
same  conclusions. 

In  Hubbard  v.  Moore  (24  La.  Ann.  591),  page  128,  it  was  held. 
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that  the  plaintiff  could  recover  for  famiture  sold,  although  he  knew 
the  defendant  intended  it  for  a  house  of  prostitution.  The  court 
remark :  "  Although  it  is  not  shown  that  when  he  delivered  the 
furniture  he  told  the  defendant  to  go  her  way  and  sin  no  more,  it 
is  not  thence  to  be  inferred  that  he  encouraged  her  in  continuing 
in  her  immoral  course  of  life."  "  To  the  vicious  and  depraved,  as 
well  as  to  the  good  and  virtuous,  belongs  the  right  to  acquire  the 
needs  and  comforts  of  a  common  humanity.  A  different  doctrine 
would  adopt  the  visionary  notion  that  there  are  to  be  '  no  more 
cakes  and  ale.' " 

To  Avegno  v.  Hart,  page  133,  is  appended  a  valuable  note  on  the 
•*  Law  of  the  Road,"  in  respect  to  travellers  in  vehicles. 

To  Callahan  v.  Donnolly,  respecting  restraint  of  trade,  and  People 
V.  Woodward,  respecting  the  abetting  of  felony,  the  reporter  has 
appended  elaborate  and  learned  notes. 

In  Redington  v.  Woods  (45  CaL  406),  page  190,  it  was  held,  that 
where  a  bank  had  paid  a  raised  check,  had  timely  notified  the 
defendant  of  the  forgery,  but  had  failed  to  return,  or  offered  to 
return,  the  check,  they  could  not  maintain  an  action  to  recover  the 
amount. 

In  regard  to  the  California  decisions  reported  in  this  volume,  we 
feel  authorized  in  saying  that  they  are  remarkable  for  the  variety, 
interest,  and  importance  of  the  questions,  and  for  the  learning  and 
ability  with  which  they  are  discussed  and  adjudged.  California  is 
evidently  taking  a  front  rank  in  respect  to  the  weight  of  its  legal 
decisions. 

In  Ohio,  we  find  the  vastly  important  case  of  Board  of  JSdueaiiof^ 
of  Cincinnati  v.  Minor  (23  Ohio  St.  211),  page  233,  deciding  that 
the  courts  have  nothing  to  say  as  to  the  '*  Bible  in  the  public  schools." 
We  presume  most  of  the  Protestant  clergy  will  tear  their  hair  when 
they  read  that  "  we  are  not  called  upon  as  a  court,  nor  are  we 
authorized  to  say  whether  the  Christian  religion  is  the  best  and 
only  true  religion,"  This  court  also  say:  "Three  men — say  a 
Christian,  an  infidel,  and  a  Jew— ought  to  be  able  to  carry  on 
government  for  their  common  benefit,  and  yet  leave  the  religious 
doctrines  of  each  unaffected  thereby,  otherwise  than  by  fairly  and 
impartially  protecting  each,  and  aiding  each  in  his  searches  after 
truth.  If  they  are  sensible  and  fair  men,  they  will  so  cany  on 
their  government,  and  carry  it  on  successfully  and  for  the  benefit 
of  all.  If  they  are  not  sensible  and  fair  men,  they  will  be  apt  to 
quarrel  about  religion,  and  in  the  end  have  a  bad  government  and 
bad  religion,  if  they  do  not  destroy  both." 

In  Rvdgvxiy  v.  Mastin  (30  Ohio  St  294),  page  251,  it  is  held,  in 
agreement  with  Malloney  v.  Horan,  49  N.  Y.  Ill,  that  where  a 
wife  joins  with  her  husband  in  a  conveyance  of  lands,  which  is  sub- 
sequently set  aside  by  the  husband's  creditors  as  fraudulent,  the 
wife's  right  to  dower  is  revived. 

Franklin  Insurance  Co.  v.  Hazzard  (41  Ind.  116),  page  313,  de- 
cides, contrary  to  the  law  of  New  York,  but  in  conformity  with 
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that  of  Massachusetts,  that  the  assignee  of  an  insurance  policy, 
procured  by  the  assignor  on  his  own  Ufe,  cannot  maintain  an  action 
thereupon.  We  stand  by  New  York  in  this.  If  the  person  procur- 
ing the  insurance  has  an  insurable  interest  in  the  subject,  he  may 
do  what  he  has  a  mind  with  the  policy. 

Crogg  V.  Vetter  (41  Ind.  228),  page  322,  decides,  that  the  pro- 
prietor of  a  manufactory  in  a  populous  part  of  a  large  city  is  bound 
to  a  high  degree  of  care  and  skill  in  the  construction  and  use  of  its 
furnaces  and  chimneys,  and  liable  for  any  injury  to  the  property  of 
others  caused  by  a  failure  to  use  such  care  and  skill ;  an  interest* 
ing  review  of  the  cases  respecting  the  communication  of  tire. 

Staie  ex  rel.  Sanford  v.  CovH  of  Common  Fleas  of  County  of 
Morris  (36  N.  J.  72),  page  442,  holds  the  "  local  option  "  law  con- 
stitutionaL  Iowa  and  California  have  declared  similar  enactments 
unconstitutional,  but  "Jersey"  seems  to  leave  it  to  her  people 
locally  to  say  whether  they  will  or  will  not  tolerate  "  lightning." 
The  same  is  held  in  Locke's  Appeal,  72  Penn.  St.  491,  reported  in 
this  voluma 

In  Slocum  v.  Seymour  (36  N.  J.  138),  page  432,  it  was  held,  that 
a  8ale  by  the  owner  of  the  freehold  of  timber  standing  thereon  is  a 
sale  of  an  interest  in  lands.  The  court  say  there  is  great  diversity 
in  the  cases,  and  that  the  English  cases  are  "  conflicting,"  but  they 
regard  this  as  the  result  of  the  best-considered  decisions.  They 
also  intimate  that  there  may  be  such  a  thing  as  a  legal  severance 
"  by  the  force  of  a  written  instrument,"  sufficient  to  change  the 
character  of  the  property.  This  idea  we  have  taken  pains  to  con- 
trovert We  cannot  conceive  that  real  estate  can  be  converted  into 
personalty  by  a  deed  conveying  it 

A  very  important  case  is  Wolcott  v.  Mount  (36  N.  J.  262),  page 
438.  M.,  a  market  gardener,  applied  to  W.,  a  dealer  in  agricultural 
seeds,  for  "  early  strap-leafed  red-top  turnip  seed."  W.  showed  him 
seed  which  he  said  was  of  that  kind,  and  sold  it  to  him  as  such. 
M.  informed  W.,  at  the  time  of  the  purchase,  that  he  wanted  that 
kind  of  seed  to  raise  a  crop  for  the  early  market.  M.  sowed  the 
seed,  and  it  turned  out  to  be  of  a  different  and  inferior  kind  W.'s 
representation  was  in  good  faith,  as  he  had  bought  the  seed  for 
what  he  sold  it.  It  was  held,  that  whether  W.'s  statement  was  a 
warranty  or  a  mere  expression  of  opinion  was  a  question  of  fact  for 
the  jury,  and  that  the  measure  of  damages  was  the  difference 
between  the  crop  raised  and  that  which  would  have  been  raised 
had  the  seed  been  genuine.  We  suppose  this  holding  is  supported 
by  the  decisions  cited  by  the  reporter  in  this  note ;  but  the  question 
still  remains,  whether  if  the  seed  sold  had  really  been  raised  from 
''early  strap-leafed  red-top  turnip,"  but  had  failed  to  produce  the 
like,  the  vendor  would  have  been  liable ;  in  other  words,  whether 
in  tiie  absence  of  an  express  warranty  the  vendor  of  seeds  will  be 
held  impliedly  to  warrant  anything  more  than  the  genuineness  of 
the  origin  of  the  seed. 
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In  Kirland  v.  State  (43  Ind.  146),  page  386,  it  was  held,  that  the 
beating  of  a  horse,  which  the  prosecutor  was  driving,  was  not 
assault  and  battery.  There  are  some  rather  fine  distinctions  on  this 
point  Thus,  cutting  a  rope  which  bound  a  negro,  beating  a  house 
in  which  one  is,  striking  a  cane  which  one  holds  in  his  hand,  or  the 
horse  on  which  he  is  riding,  is  assault  and  battery ;  but  it  seems 
that  the  assault  cannot  be  communicated  through  the  reios  with 
which  one  is  driving.  The  distinction  between  this  and  the  house 
in  which  one  is  sitting  is  certainly  delicate.  The  decision  in 
question,  however,  must  be  right;  for,  if  it  is  not,  a  telegraph 
operator  at  Albany  might  be  convicted  of  an  assault  on  another 
operator  at  Bufialo  by  electrical  violence. 

Among  the  Pennsylvania  cases  we  find  FoUanAee  v.  Walker  (72 
Penn.  St.  228),  page  671,  which  holds  that  an  attorney,  who  has 
opened  a  cause  and  examined  witnesses,  is  still  a  competent  witness 
for  his  client,  and  wiU  doubtless  be  a  comfort  to  General  Tracy  in 
the  pending  case  of  TUtan  v.  JSeecher,  We  really  hope  the  General 
will  not  be  deterred  by  the  remark  of  Justice  Sogers  in  another 
case,  that  '4t  is  a  highly  indecent  practice  for  an  attorney  to  cross- 
examine  witnesses,  address  the  jury,  and  give  evidence  himself  to 
contradict  the  witnesses,"  which  is  as  much  as  to  say  that  it  is 
"  highly  indecent "  for  a  man  to  try  his  own  casa  Gast?  Appeal 
(73  Penn.  St.  39),  page  726,  holds  that  a  Sunday-school  is  not 
*^  divine  service."  In  Fennsiflvama  Bailroad  Co.  v.  JBeale  (73  Penn. 
St.  504),  page  753,  it  is  held,  that  the  failure  of  a  traveller  on  the 
highway  to  stop  immediately  before  crossing  a  railroad  track  is  such 
negligence  as  will  prevent  a  recovery. — Abridged  from  the  ABwn/f 
Law  Journal, 


CEOSSING  THE  RUBICON. 

Despite  of  a  little  fear  lurking, 

I  have  pulled  through  my  final  Exam. ; 
So  adieu  for  a  short  time  to  working. 

And  farewell  for  ever  to  cram. 
I  shall  put  on  my  gown — not  unheeded ; 

Some,  seniors,  shall  wish  me  good  luck. 
Will  tell  me  of  men  who've  succeeded — 

Not  a  word  about  those  who  have  stuck. 

In  this  breathing  space,  just  for  a  moment 

I  brood,  and  I  muse,  and  inquire, 
What  my  fortune  is — well  or  ill  omened  ? 

What  my  portion  is — Slower  or  higher  ? 
Come,  tell  me,  thou  ancient  Jiaruspex, 

Are  we  classed  with  the  fortunate  few  ? 
Shall  sunshine  or  shade  rest  on  us  specks 

Of  cloud  in  the  infinite  blue  ? 
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Shall  the  barque  of  my  fortunes,  a  "  clean  ship  " 

Betum  to  the  port  whence  it  came  ? 
May  I  ever  aspire  to  the  Deanship, 

And  to  leaving  a  notable  name  ? 
Shall  I  come  to  be  Lord  Justice-Greneral, 

Or  only  be  Lord  Justice-Clerk  ? 
Comes  a  sinister  whisper,  **  New  men  aie  all 

Inclined  to  shoot  over  the  mark." 

Shall  I  rank  with  the  forcible-feebles, 

.Or  shall  I  come  out  as  a  star  ? 
Shall  I  try  salmon  fishers  in  Peebles, 

Preferring  that  much  to  the  bar  ? 
Shall  I,  waft  on  a  wild  wind,  be  borne  away 

To  regions  forlorn  and  remote? 
To  Lerwick,  Lochmaddy,  or  Stomoway, 

Where  life  is  not  worth  half  a  groat  ? 

After  years  shall  I  willingly  take  a 

Decent  banishment  out  in  Ceylon, 
Judge  coolies  and  blacks  in  Jamaica, 

Or  elsewhere  in  some  tropical  zone  ? 
On  the  Gold  Coast,  o'er  niggers  and  Eroomen, 

Shall  it  be  my  sad  fortune  to  reign  ? 
Nota  bene,  some  good  men  and  true  men 

Such  little  jobs  did  not  disdain. 

Or  tied  to  the  helm  of  some  journal. 

Shall  I  drudge  through  the  sultry  July, 
And  feel  it  not  easy  to  spurn  all 

Temptations  to  have  a  "  good  shy"? 
Let  the  high  Fates  our  fortunes  determine — 

Yet  what  matters  their  smile  or  their  frown  ? 
Some  hearts  have  been  sad  'neath  the  ermine 

That  were  merry  beneath  the  stuff  gown. 

I  own,  like  the  rest  of  mankind,  most 

Legal  folks  rather  favour  the  first ; 
So  with  watchword  of  **  Deuce  take  the  hindmost  1'^ 

Let  us  go  at  our  work  with  a  burst 
Kay !  nay  I  with  an  honest  endeavour. 

With  a  spirit  that's  gallant  and  true, 
Let  us  strive  and  be  thankful, — ^whatever 

The  Fates  bring  to  me  and  to  you. 
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The  l^islation  of  Session  1874,  affecting  real  property  in  England, 
has  b^n  collected  and  published  with  a  commentaiy  by  Mr. 
Charley,  M.P. ;  and  as  the  volume  contains  many  matteis  of  interest 
to  Scotch  lawjeis,  we  propose  to  give  an  analysis  of  its  contents. 

1.  Lord  Selbome's  Act  "to  alter  and  amend  the  law  as  to  appoint- 
ments under  poweis  not  exclusive"  (37  &  38  Vict,  c  37),  has  settled 
the  long  vexed  question  whether  a  person  having  a  power  of 
appointment  over  a  fond,  whether  real  or  personal,  to  be  exercised 
in  favour  of  a  certain  number  of  persons,  was  bound  to  appoint  a 
substantial  share  to  each.  Originally,  in  such  a  case,  if  the  testator, 
or  donor  of  the  fond,  had  not  said  distinctly  that  none  of  the  con- 
templated objects  of  the  power  were  to  be  excluded,  or  that  each 
was  to  get  a  specified  minimum  share,  the  rule  at  common  law  was, 
that  an  appointment  of  a  nominal  or  illusory  share  (whereby  the 
appointee  was  really  disappointed)  held  good ;  but  the  Equity 
Courts  declared  that  each  share  must  be  substantial  In  1830 
Lord  St.  Leonards  carried  through  a  measure  which  provided  that, 
unless  it  clearly  appeared  on  the  face  of  the  instrument  conferring 
the  power  that  the  donor  intended  each  to  get  a  substantial  share, 
illusory  appointments  should  be  valid  both  in  equity  and  in  law. 
The  real  purpose  of  this  statute  was  to  induce  testators  to  specify 
the  shares,  and  so  avoid  disputes ;  but,  as  it  did  not  afiSrm  a  power 
in  the  donee  to  pass  over  any  of  the  objects,  unless  he  made  his 
discretion  ridiculous  by  giving  the  practically  excluded  object  a 
shilling  or  so,  this  purpose  was  not  achieved,  and  appointments 
continued  to  be  disputed.  The  recent  statute  puts  the  matter  on  a 
common-sense  basis  by  enacting  that  no  appointment  made  after  the 
date  of  the  Act  shall  be  invalid  on  the  ground  that  any  object  has 
been  altogether  excluded,  but  that  such  appointment  shall  be  valid, 
notwithstanding  that  one  or  more  objects  shall  not  thereby,  or  in 
default  of  appointment,  take  a  share.  The  only  counter-proposition 
among  lawyers  was,  that  a  statute  should  declare  the  proportion  of 
the  whole  fund,  which  should  be  taken  as  the  minimum  possible  in 
any  appointment,  an  attempt  to  apply  the  notion  of  indefeasible 
succession  to  a  state  of  facts  which  entirely  excludes  the  propriety 
or  justice  of  9uch  an  arrangement  The  Lord  Chancellor  tersely 
summed  up  the  new  law  by  saying,  "  It  is  not  now  necessary  to  cut 
off  a  man  with  a  shilling." 

2.  The  "Act  for  the  further  Limitation  of  Actions  and  Suits 
relating  to  real  Property  "  (37  &  38  Vict,  c.  57)  is  a  very  courageous 
experiment  in  the  simplification  of  title.  The  periods  of  limitation 
recognised  by  English  law  were  at  first  very  long  and  very  fluctu- 
ating ;  they  were  calculated  from  some  great  historical  event,  such 
as  the  first  voyage  of  King  Henry  IIL  into  Guscony.  In  Henry 
VIIL's  reign  a  period  of  sixty  years  was  fixed,  which  was  reduc^ 


BBCENT  ENGLISH  REAX  PROPERTT  STATUTES.  245 

in  the  time  of  James  I.  to  twenty  years.  The  well-known  limita- 
tions of  William  IV.  added  to  the  bar  of  remedy  a  provision  that 
the  title  of  the  person  against  whom  twenty  years  of  limitation  had 
run  should  be  extinguished.  The  new  Act,  which  was  passed  in 
the  expectation  that  the  Lands'  Transfer  Bill,  requiring  compulsory 
public  registration  of  all  sales  of  land  made  after  a  certain  date, 
would  also  pass,  further  reduces  the  prescriptive  period  to  twelve 
years.  It  has  adopted  this  figure  from  recent  Indian  legislation. 
Thepuncta  temparis  from  which  the  period  is  to  run  are  as  follow : 
(a)  where  the  claimant  has  been  in  possession,  discontinuance  of 
possession,  or  ceasing  to  receive  rent ;  (b)  the  death  of  a  deceased 
peison,  who  had  possession,  and  through  whom  the  claimant  claims ; 
(c)  where  the  claim  is  under  an  instrument,  at  the  cesser  of  the  last 
rightful  possession  under  that  instrument;  (d)  in  the  case  of  a 
reversion,  remainder,  or  other  future  estate,  when  it  becomes  an 
estate  in  possession ;  but  a  person  entitled  to  a  present  possession 
which  has  been  barretf  by  limitation,  will  not  receive  any  new  right 
with  respect  to  a  future  estate,  which  comes  into  possession  on  the 
determination  of  his  earlier  right ;  (e)  the  forfeiture,  or  breach  of 
condition,  on  which  a  previous  estate  is  determined,  the  period  of 
twelve  years  is  to  run  from  the  date  of  his  right.  If  however,  the 
last  person  entitled  shall  not  have  been  in  possession,  or  in  receipt 
of  profits,  when  Us  interest  determined,  accruing  only  if  that  be 
a  longer  period  than  a  period  of  six  years  from  the  claimant 
becoming  entitled  by  the  determination  of  his  predecessor's  interest. 
The  object  of  this  is  to.  prevent  successive  rights  of  action  for 
twenty  years  accruing,  e.g.  to  a  series  of  life-tenants ;  the  period  of 
(i»po8session  is  to  be  reckoned,  and  if  that  amount  to  six  years, 
then  the  next  life-tenant  or  remainder-man  will  have  only  six  years 
more.  In  cases  of  infancy,  coverture,  and  unsoundness  of  mind,  six 
years  will  be  allowed  from  the  termination  of  the  disability ;  if  the 
disability  terminates  by  death,  the  representative  has  the  benefit  of 
this  provision.  Absence  beyond  seas  (which  Lord  Campbell  had 
abolished  in  1856  as  a  protection  from  the  six  years'  limitation  of 
personal  actions)  is  to  have  no  effect  whatever ;  and  even  in  the 
case  of  the  disabilities  above  mentioned  a  period  of  thirty  years 
(including  the  privilege  of  six  yeai-s)  is  to  be  the  utmost  allowance. 
The  effluxion  of  the  period  of  twelve  years  is  further  declared  to 
have  the  extraordinary  effect  of  giving  a  full  operation  to  a  disen- 
tailing deed  or  assurance,  which  otherwise  would  not  have  excluded 
the  remainder-men.  An  acknowledgment  by  a  mortgagee  of  the 
title  of  a  mortgager,  or  of  his  equity  of  redemption,  will  of  course 
give  rise  to  a  fresh  term  of  twelve  years,  during  which,  if  the 
mortgagee  be  in  possession,  his  right  will  become  absolute.  In  the 
aame  way,  if  no  interest  be  paid  or  acknowledgment  given,  the  right 
to  recover  money  charged  on  land  and  legacies  will  be  extinguished 
at  the  end  of  twelve  years.  The  chief  exceptions  from  the  foregoing 
roles  are :   (1)  where  an  express  trust  has  been  constituted,  the 
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beneficiajye  daim  against  the  trustee  never  expires,  though  against 
a  hone  fide  purchaser  for  value  his  claim  will  begin  to  prescribe  at  the 
date  of  the  conveyance  by  the  trustee ;  and  (2)  where  the  claimant 
has  been  kept  fix>m  possession  by  a  concealed  fraud,  the  period  of 
limitation  runs  fxom,  the  time  at  which  such  fraud  might,  with 
reasonable  diligence,  have  been  discovered.  In  order  to  give  persons 
with  claims,  which  would  be  barred  by  the  new  Act,  an  opportunity 
of  prosecuting  them,  it  is  not  to  come  into  operation  till  Ist 
January  1879. 

3.  Of  equal  importance  to  the  last  mentioned  statute  is  ^  The  Act 
to  amend  the  Law  of  Vendor  and  Purchaser,  and  further  to  simplify 
Title  to  Land  "  (37  &  38  Vict.,  c.  78.)  Until  this  year  the  abstract 
of  title  furnished  by  a  vendor  has  alwajrs  extended  back  over  a 
period  of  sixty  years.  Li  some  cases,  if  estates  tail  were  supposed 
to  be  existing,  or  if  a  reference  in  the  prescriptive  title  suggested  a 
doubt  whether  the  fee  was  in  the  vendor,  inspection,  though  not  an 
abstract,  of  even  older  muniments  might  be 'demanded  by  a  pur- 
chaser. The  rule  was,  of  course,  to  some  extent  suggested  by  the 
duration  of  human  life  taken  in  connection  with  the  Statute  of 
limitations.  In  practice,  however,  as  the  Lands'  Transfer  Com- 
missioners say  (£ep.  p.  20),  ''  the  average  of  titles  do  not  extend 
fiEtrther  back  than  thirty  years  at  most,  but  the  length  of  abstracts 
had  become  a  serious  eviL  The  new  statutory  rule  is  that  on  con- 
veyances of  land  in  the  future  the  period  for  the  commencement 
of  title,  to  which  the  purchaser  shall  be  entitled,  is  to  be  forty 
years,  except  in  cases  where  formerly  documents  older  than  sixty 
years  might  be  called  for.  The  Act  then  makes  part  of  the 
public  law  certain  regulations,  which  have  till  now  almost 
universally  appeared  in  conditions  of  sale  by  auction  and  private 
agreement  for  sale.  These  are :  (a)  in  contracts  to  grant  or  assign 
a  leasehold  interest,  the  intended  lessee  or  assignee  cannot  call  for 
the  title  to  the  freehold.  (6)  fiecitals,  statements  and  descriptions 
of  facts,  matters,  and  parties  (not  conclusions  of  law),  contained  in 
deeds,  instruments,  Acts  of  Parliament,  or  statutory  declarations, 
twenty  years  old  at  the  date  of  the  contract,  shall  (unless  proved 
inaccurate)  be  taken  as  sufficient  evidence  of  their  own  truth. 
Great  hardship  had  been  felt  from  the  rule  that  such  statements 
were  evidence  only  against  the  parties  to  the  deeds  containing 
them,  (c)  If  a  purchaser  will  have  an  equitable  right  to  the 
production  of  titles,  he  is  not  to  insist  on  a  covenant  to  produce, 
by  the  vendor.  The  following  are  cases  under  tlus  rule: — The 
owner  of  an  undivided  share  desiring  the  common  title ;  estates 
held  under  separate  titles  created  by  a  single  instrument,  as  under 
a  settlement,  an  exchange,  or  a  partitions;  the  remainder-man 
desiring  the  title  from  a  tenant  for  Ufe,  who  has  a  limited  owner- 
ship in  the  titles  as  well  as  in  the  estate,  {d)  Such  covenants  for 
production,  as  the  purchaser  may  require,  are  to  be  furnished  at  his 
<%xpense,  and  the  vendor  shaU  only  bear  the  expense  of  perusal  and 
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execution  on  behalf  of  and  by  himself,  and  other  necessary  parties 
not  being  the  purchaser,  (e)  When  the  vendor  retains  part  of  an 
estate  he  wiU  keep  the  documents  of  title  applicable  to  it.  The 
Act  then  declares  that  these  rules  of  sale  may  be  followed  in  sales 
by  trustees,  who  were  formerly  thought  to  have  no  right  to  put  any 
restrictions  on  a  purchaser's |7n9na/(x^  right  to  a  marketable  title,  as 
this  might  have  the  efiFect  of  reducing  the  price  paid.  It  iff  very 
beneficially  provided  that  the  legal  personal  representative  of  a 
mortgagee  may  convey  the  legal  fee  of  the  mortgage  estate  on  pay- 
ment of  debt,  etc.,  due.  This  was  often  delayed  until  the  heir-at- 
law  of  the  mortgagee  (in  whom  the  common  law  vested  the 
security-lands,  unless  they  were  devised)  came  of  age.  Now  no 
new  rule  of  succession  is  hereby  introduced,  for  the  executor 
was  always  entitled  in  equity  to  the  heritable  debt ;  it  is  only  a 
conveyancing  difficulty  which  has  been  removed.  A  similar  sec- 
tion, with  a  similar  object,  provides  that  when  a  bare  trustee 
{i£.  a  trustee  who  has  no  further  duties  to  perform)  dies  intestate 
vested  in  a  feesimple  freehold,  this  will  pass,  not  to  his  heir-at- 
law,  but  to  his  legal  personal  representativa  In  Scotland,  the 
trust  lapses  altogether, — a  result  which  leads  frequently  to  avoid- 
able expense,  where  a  conveyance  to  a  beneficiary  is  all  that  is 
required.  This  useful  provision  includes  the  case  of  a  married 
woman  coming  to  be  a  bare  trustee,  she  may  then  convey  with- 
out ratification,  and  without  concurrence  of  her  husband.  The 
curious  doctrine  of  taching — ^the  tabvla  in  tuiufragio  of  creditors, 
as  it  has  been  described — is  finally  abolished  by  this  Act.  Taching 
occurred  where,  for  instance,  a  third  mortgagee  (who  had  no  notice 
of  a  second  mortgage)  acquired  the  first  mortgagee  and  was  thus 
enabled  to  satisfy  both  his  debts  before  the  second  mortgage  got  a 
shilling.  It  was  an  instance  where  law  and  equity  had  undoubtedly 
succeeded  in  making  a  mess  of  it  between  them.  By  the  last  sec- 
tion a  valuable  summary  jurisdiction  is  conferred  on  the  Chancery 
Judges  at  chambers ;  they  are  to  dispose  on  simple  motion  of  any 
questions  as  to  requisitions,  objections,  etc.,  or  claim  for  compensa- 
tion, rising  out  of  a  contract  of  sale  which  the  parties  without  filing 
bill  or  petition  may  bring  before  them.  This  extends  to  private 
sales,  the  practice  in  sales  of  property  in  the  hands  of  the  Court. 

4  We  conclude  by  referring  to  the  "Act  to  extend  the  powers  of 
the  Leases  and  Sales  of  Settled  Estates  Act "  (37  and  38  Vict,  c.  33). 
This  will  apply  chiefly  to  proceedings  like  those  taken  in  the  Court 
of  Session  under  the  4th  section  of  the  Butherfurd  Act.  The 
original  Act  of  1856  authorized  sales,  leases,  etc.,  of  lands  in  strict 
settlement  with  the  consent  of  the  first  tenant  of  entail  in  existence, 
and  of  all  persons  in  existence  having  any  beneficial  estate  under 
the  settlement  prior  to  the  estate  of  the  tenant  in-tail,  and  also  of 
all  trustees  having  any  estate  on  behalf  of  any  child  unborn  taking 
before-the  tenant  in-tail.  The  clearest  case  of  benefit  to  all  parties, 
however,  was  held  not  to  dispense  with  the  necessity  of  a  consent, 
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which  was  often  mischievously  withheld,  and  still  more  frequentlj 
because  the  parties  could  not  be  got  hold  of.  By  the  recent  Act 
notice  is  to  be  given  to  those  who  should  consent,  requiring  them 
tb  notify  their  decision  within  a  short  time;  and  whatever  the 
result,  the  Court,  having  regard  to  the.  number  and  value  of  the 
interests  which  have  consented,  but  entirely  in  its  own  discretion, 
may  appoint  a  sale  or  lease,  etc.  This  diy  reform  of  procedure  is 
expected  to  have  an  extensive  influence  on  the  commerce  in  laod. 
Scotch  conveyancers  sometimes  grumble  at  the  rapid  changes 
which  have  occurred  in  Scotch  property  law  since  the  Acts  of  1845. 
They  too  frequently  regard  the  land  tenure  of  our  southern  neigh- 
bours with  a  superstitious  horror  which  it  does  not  deserve.  K 
they  would  only  look  into  Shelford's  Statutes  of  William  and 
Victoria,  relating  to  land  and  real  estate,  and  reflect  that  a  com- 
pulsory registration  bill  may  be  expected  to  pass  before  long,  they 
would  see  that  in  England  much  more  numerous  and  violent 
changes  have  occurred  in  a  much  more  complicated  and  artificial 
system.  W.  C.  S. 


CONDITIONS  IN  EESTRAINT  OF  MAREIAGE. 

By  the  Boman  law  conditions  in  restraint  of  marriage  were 
discountenanced,  and  in  general  held  illegal  They  were  hence 
accounted  pro  non  scripto.  This  was  a  consequence  of  the  Lex 
Julia  et  Papia  Poppsea,  intended  to  favour  marriage  and  to  punish, 
celibacy,  so  as  to  fill  up  the  gaps  in  the  state  which  the  long  civil 
wars  had  made.  But  even  in  Bome  the  condition  appears  to  have 
been  good,  if  it  only  prohibited  marriage  with  a  particular  indi- 
vidual (D.  35,  1,  63  pr.)  Our  Courts  will  view  these  conditions 
much  more  favourably  than  the  Boman  law  did,  both  because  there  is 
no  such  necessity  as  that  which  prompted  the  Lex  Papia  Poppsea, 
and  because  many  restraints  on  marriage  are  very  just,  reasonable, 
and  beneficial.  The  Malthusians,  too,  will  add  that  they  are  greatly 
conducive  to  the  welfare  of  the  state. 

A  condition  totally  prohibiting  marriage  would,  it  is  pretty 
certain,  be  held  pro  non  scripto  (vide  Mr.  More's  Notes  on  Stair,  vol. 
i,  p.  22).  To  this  we  must  except  the  case  of  a  widow  being  pro- 
hibited to  marry  again.  In  Fowlis  v.  Oilmour  (Feb.  22,  1672, 
M.  2695),  where  one  made  his  wife  universal  legatee,  failing  her 
daughter,  on  condition  that  she  should  remain  unmarried,  the 
Lords  observed  that  the  condition  si  vidua  manserit  et  non  nvpserU 
was  consonant  to  law  and  not  reprobate.  And  indeed  it  is  very 
common  to  see  such  a  condition  in  a  settlement.  A  similar  condi- 
tion in  a  postnuptial  contract,  applicable  to  the  second  marriage  of 
the  surviving  spouse,  was  held  valid  in  Kidd  v.  Kidd  (10th  Dec.  1863, 
2  Macph.  227).   Thus  far  our  law  is  clear.  But  when  we  come  to  con- 


CONDITIONS  IN  BESTRAINT  OF  MABRIAGE.  249 

aider  conditions  laying  not  prohibitions  but  restraints  on  marriage, 
e.g,y  imposing  the  necessity  of  consent  of  certain  persons,  we  are  led 
into  what  at  first  appears  a  waste  howling  wilderness  of  decisions, 
destitute  of  reason  or  even  of  concordance  with  one  another.  Stair 
states  that  such  conditions  are  null  if  adjected  to  the  legacy  by  a 
parent,  but  are  valid  if  imposed  by  a  stranger  under  no  obl^ation 
to  provide  for  the  object  of  his  bounty  (Inst.  L  3, 7 ;  see  Bankton 
i  5,  9).  This  distinction  no  doubt  held  when  Stair  wrote,  but  it 
was  not  recognised  at  an  earlier  stage  of  our  law,  nor  is  it  recog- 
nised now.  Nor  indeed  is  there  any  reason  why  it  should.  So  far 
as  a  parent's  liberality  extends  beyond  what  is  due,  ex  lege,  he  is  in 
the  position  of  a  stranger.  And  it  is  only  to  this  extent  that  the 
question  comes  before  us ;  for  if  the  father  granted  only  what  was 
equal  in  amount  to  the  legal  provisions,  he  could  not  impose  this 
or  any  other  condition.  The  children  could  claim  the  amount 
absoltUdy. 

There  appear  to  us  to  have  been  four  successive  stages  of  opinion 
as  to  the  efiect  of  conditions  in  restraint  of  marriage  attached  to 
gratuitous  rights. 

1.  In  the  early  law,  when  the  Soman  system  was  received  with 
implict  faith,  without  considering  the  difierent  state  of  society 
wluch  it  had  been  devised  to  regulate,  conditions  in  restraint  of 
marriage  were  held  pro  non  scripto  in  all  cases, — whether  contained 
in  a  grant  by  a  stranger  or  by  a  parent.  Thus  in  CtUlemie  v. 
Laird  of  St.  Monance  (December  12,  1578,  M.  2963),  a  provision 
by  St  Monance  to  Gullemie's  sisters  with  the  condition  that  they 
should  marry  with  a  certain  consent  was  held  due,  though  they  had 
married  without  such  consent  A  similar  decision  was  given  in 
Kennouxiy  v.  Campbell  (July  16,  1617,  M.  2964). 

2.  Soon  after  the  last-mentioned  case,  gifts  by  third  parties  were 
placed  on  a  different  footing  from  those  by  parents,  so  that  to  the 
former  full  effect  was  given.  In  Hume  v.  Her  Tenants  (Dec. 
16, 1629,  M.  2964),  this  was  held  in  reference  to  a  tack,  and,  a 
fortiori,  it  would  have  held  in  reference  to  a  purely  gratuitous 
grant  like  a  legacy.  Accordingly,  in  the  next  case  we  meet  with 
directly  bearing  upon  the  point,  a  condition  in  a  bond  of  provision 
granted  by  an  uncle  to  a  niece,  that  she  should  marry  with 
a  certain  consent,  required  to  be  purified :  Hoe  v«  Olass  (Jan.  17, 
1673,  M.  2967). 

3.  Soon  after  this,  legacies  and  provisions  by  a  parent  were 
assimilated  to  those  by  a  stranger;  so  that  effect  was  given  in  all 
cases  to  the  condition.  Thus  in  Buchan^an  v.  Buchanan  (ITeb.  13, 
1680,  M.  2968),  a  provision  by  a  father  to  his  daughter,  under  con- 
dition that  she  should  marry  with  his  consent,  was  held  not 
exigible,  she  having  married  without  asking  consent,  and  this 
although  the  marriage  was  quite  suitable.  In  Hamilton  v.  Hamilton 
(Feb.  13,  1681,  M.  671),  the  same  general  principle  was  affirmed, 
although  the  Court  held  it  did  not  apply  in  that  case,  inasmuch  as 
the  daughter  had  not  been  informed  of  the  condition. 
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4.  The  rigour  of  these  rules  was  soon  relaxed,  so  that  effect  was 
not  given  to  the  condition  where  it  was  not  reasonable.  So,  where 
no  good  ground  could  be  alleged  for  withholding  consent^  the 
beneficiary's  interest  was  not  held  forfeited  though  he  married: 
Foord  V.  FwrrA  (March  1682,  M.  2971) ;  Ofyrdjm  v.  Pdrit  (March 
30, 1682,  3  B.  S.  433).  The  condition  has  been  held  purified  al- 
though the  consent  was  not  given  precisely  in  the  manner  pre- 
scribed by  the  testator  or  other  granter  of  the  gift.  Thus  in 
M'Kenzu  v.  Creditors  of  Kinirvmomiy  (June  6,  1650,  M.  2977), 
consent,  though  ordered  to  be  in  imting,  was  held  to  be  sufficiently 
given  by  acts  necessarily  implying  it  And  in  Ordh/vnu  v.  Bain 
(February  9,  1774,  M.  2977),  although  the  testator  required  the 
consent  to  be  given  by  a  majority  of  his  Trustees,  and  to  be 
regularly  entered  in  the  sederunt  book,  it  was  held  sufficient  that 
two  of  the  Trustees  verbally  consented,  and  that  the  other  two,  who 
had  not  even  been  asked  to  consent  at  the  time  of  the  marriage, 
afterwards  admitted  that  they  had  nothing  to  say  against  it. 

The  same  wise  construction  has  been  given  to  conditions  imposed 
by  a  parent,  to  wit,  that  effect  will  be  given  to  them  so  far  as 
reasonable,  and  no  farther;  so  that  they  are  again  assimilated  to 
conditions  imposed  by  a  stranger.    Lord  Kilkerran,  in  reporting  the 
case  of  iPEenzie,  mpra,  says,  "  Where  a  father  who  is  under  a 
natural  obligation  to  provide  for  his  children  qualifies  a  bond  of  pro- 
vision to  his  daughter,  with  a  condition  of  her  marrying  with  con- 
sent of  persons  therein  named,  the  tocher  will  be  due  without  their 
consent,  without  doubt,  if  the  marriage  be  swUable"    This  was  held 
in  BuiUirCs  Trustees  v.  BucJuman  (July  7,  1710,  M.  2972).     The 
Lords  observed,  that  "  if  she  had  married  a  twrpia  persona,  or  with 
great  disparity,"  they  would  have  taken  it  to  consideration.     The 
same  appears  to  have  been  the  ground  of  decision  in  the  prior  case 
of  Balziel  v.  Scotstarvet  (June  9,  1687,  M.  2971);  but  the  case 
is  very  meagrely  reported.    Much  more  will  this  hold  if  the  con- 
sent is  refused  by  a  party  who  has  an  interest  to  do  so :  PringU 
V.  Pringle  (July  20,   1692,  M.   2972).     It  has  been  held  suffi- 
cient in  regard  to  such   a  condition   imposed  by  a  father,   as 
it  had  been  previously  in  regard  to  one  imposed  by  a  stranger,  that 
the  consent  be  given  at  any  time,  even  after  marriage :   Weltoood^s 
Trustees  v.  BoswM  (June  21, 1851,  13  D.  B.  M.  1211).     Lord  Ful- 
lerton  observed,  that  ''itwould  be  carrying  the  principle  a  tremendous 
length  to  say,  that  if  this  young  woman  did  not  obtain  the  consent 
of  the  trustees  before  marriage  she  is  to  forfeit  the  estate,  although 
the  marriage  is  perfectly  unexceptionable,  and  the  trustees  are 
willing  to  give  their  consent  to  it."    The  death  of  the  party  whose 
consent  is  required  will,  by  rendering  the  fulfilment  of  the  condition 
impossible,  enable  the  legatee  to  take  the  bequest  unconditionally : 
Grant  v.  Byer  (8th  December  1813,  2  Dow  73).    If,  however,  the 
consent  be  refused  on  sufficient  grounds,  the  condition  will  not  be 
held  purified:  May  v.  Wood  (Nov.  27, 1781,  M.  2982).    Nor  will  a 
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condition  prohibiting  marriage  with  a  particular  person  be  held 
onreasonable,  whether  adjected  by  the  father  or  a  stranger :  Douglca 
V.  Dougla£  Trustees  (Feb.  7, 1792,  M.  2985),  reversed  by  House  of 
Lords,  15th  March  1796,  under  the  title  of  Ommaney  v.  Bingham 
(Paton's  Appeal  Cases,  iii  448).  This  case  was  decided  according  to 
the  English  Law,  which  was  held  to  regidate  it,  but  Lord  Chancellor 
Loughborough  stated  that,  even  according  to  Scottish  Law,  there 
was  nothing  to  prevent  a  parent  from  imposing  such  a  reasonable 
restraiiit. 

A  question  remains :  Would  a  condition  that  the  l^atee  should 
marry  a  particular  person  be  such  a  reasonable  restraint  as  the  law 
would  recognise  ?  In  the  Boman  law  it  certainly  was.  Erskine  takes 
for  granted  that  it  would  be  (Instit.  3,  3,  85).  On  the  other  hand, 
Craig  says,  "  Legata  quae  eo  nomine  faint  ut  aliquis  vel  aUqua  alii 
nubat,  non  prsest-anda  censentur,  ne  quis  prece  aut  pretio  ad  con- 
jugium  cogantur  "  (2>e  Feudis,  II.  xxi.  2).  We  have  met  with  no  case 
in  our  law  deciding  the  point  In  Maekraih  v.  Alexander  (Jan.  2, 
1712,  M.  2975)  the  Court  avoided  a  decision.  Here  an  estate  had 
been  disponed  to  a  boy  A,  and  B,  a  grand-daughter  of  the  disponer, 
and  the  heirs  of  their  bodies,  adding  that  A.  and  B.  were  to  inter- 
marry. On  the  old  gentleman's  death,  the  heir  of  line  entered  into 
possession,  whereupon  aliment  from  the  estate  was  demanded  for 
A  This  he  was  held  entitled  to,  whatever  might  be  done  in  fiUure 
if  he  refused  to  viarry  on  requisiiunu 
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Verdicts  and  Vagaries  of  Juries. — ^A  case  was  recently  tried  before 
the  Lord  Justice-Clerk  and  a  jury,  which,  for  reasons  that  must  be 
obvious  to  everybody,  has  assumed  in  the  *'  ordinary  channels  of 
information  '*  an  importance  beyond  the  intrinsic  importance  of  the 
case.  The  action  to  which  we  refer  is  that  of  Johnstone  v.  Dilke, — 
an  action  raised  by  a  firm  which  had  published  a  map  of  Africa 
aUeged  to  be  a  little  behind  the  age,  against  a  newspaper  proprietor 
who  had  published  a  map  of  the  constitution  of  England  said  to  be 
a  little  in  advance  of  the  time.  If  an  action  goes  against  an 
ordinary  person  he  grins  and  bears  it.  But  if  an  action  goes  against 
the  proprietor  of  a  periodical,  he  says  that  the  liberty  of  the  press  is 
in  danger,  and  naturally  enough  other  periodicals  chime  in  with 
the  complaint 

In  this  case  j^he  damages  were  heavy.  The  damages  were 
estimated  at  £1275 ;  and  to  those  unacquainted  with  the  proceed- 
ings of  juries  it  must  have  been  a  puzzle  to  divine  how  this  precise 
sum  of  £1275  was  arrived  at  An  Edinburgh  newspaper  states,  "  on 
tlie  most  trustworthy  authority,"  that  is  to  say,  h^om  information 
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received  from  one  of  the  jurymen — that  this  amount  of  damages  was 
arrived  at  by  the  twelve  jurymen  taking  the  average  of  the  sums 
handed  in  on  slips  of  paper  by  each  juryman.  It  may  be  right  or 
it  may  be  wrong  for  juries  to  arrive  at  a  result  in  this  way.  [But  it 
is  certainly  very  wrong  of  any  juryman  to  reveal  the  secrets  of  the 
jury-room.  If  this  sort  of  thing  is  to  go  on,  it  would  be  much 
better  to  have  newspaper  reporters  admitted  to  the  jury-roonL  We 
should  then  have  no  diflBculty  in  ascertaining  whether  the  report 
was  correct.  Most  indubitably,  it  would  be  better  to  have  an 
authentic  report  than  to  have  a  surreptitious  report. 

In  Scotland,  trial  by  jury  in  civil  cases  has  never  worked  very 
well,  and  even  the  proverbial  reticence  of  Scotsmen  seems  to  have 
deserted  Scottish  juries.  In  the  action  against  Miss  Jex  Blake,  a^ 
female  medical  student,  six  of  the  jury  were  for  the  pursuer  and  six 
were  for  the  defender.  To  settle  the  matter  they  determined  to 
give  nominal  damages, — such  damages  as  would  not  be  followed 
with  expenses.  The  jury  sent  for  the  Clerk  of  Court,  who,  on  the 
question  being  put  to  him,  informed  them  that  a  verdict  awarding 
£5  of  damages  would  not  carry  expenses.  The  question  was  one 
which  the  jury  had  no  right  to  put,  which  the  Clerk  had  no  right  to 
answer ;  and,  as  it  turned  out,  the  answer  was  wrong.  The  Court 
held  that,  in  the  circumstances  of  that  case,  the  verdict  did  carry 
expenses.  A  newspaper  correspondence  of  some  duration  followed. 
One  jur3rman  wrote  to  the  newspapers  giving  his  opinion  as  to  what 
occurred,  and  another  juryman  wrote  contradicting  that  statement. 

All  this  is  most  unseemly.  Lord  Chancellor  Erskine  remarked 
that  at  the  great  Day  of  account,  when  all  secrets  shall  be  revealed,  we 
shall  know  why  boots  are  always  made  too  tight.  At  the  same 
period,  we  may  remark,  it  will  be  known  on  what  principle  the 
verdict  of  juries  is  returned.  It  humbly  appears  to  us  that  the 
deliberations  of  juries  should  be  kept  secret  until  that  time;  when 
it  is  almost  certain  there  can  be  little  difiSculty  about  getting  a  rule 
for  a  new  trial. 

On  this  subject  the  Solicitors'  Journal  remarks  : — 

"  We  have  not  met  with  any  authority  expressly  in  point  as  to  the 
effect  upon  a  verdict  of  recourse  being  had  to  the  expedient  of  taking 
an  average  under  such  circumstances  as  those  disclosed  with  reference  to 
the  Edinburgh  case.  There  are,  of  course,  cases  of  compromises  by  a 
jury  leading  to  verdicts  clearly  inadequate,  such  as  the  veiy  recent  case 
of  Falvey  v.  Stanford  (23  W.  R.  162),  and  the  earlier  reports  are  full  of 
cases  of  the  adoption  by  jurors  of  modes  of  decision  which  saved  them 
the  trouble  of  arriving  at  an  agreement  by  full  and  fair  discussion.  In 
one  of  the  earliest  of  these,  in  the  reign  of  Charles  II.  {Prior  v.  PotoerSf 
1  Keb.  811),  a  Bedfordshire  jury,  being  equally  divided  in  opinion, 
agreed  to  put  two  sixpences  into  a  hat  and  give  their  verdict  for  plaintiff 
or  defendant,  according  as  one  or  other  sixpence  was  taken  out  by  the  per- 
son selected  to  draw.  Upon  an  appUcation  to  set  aside  the  verdict,  Wind- 
ham, J.,  was  of  opinion  that  '  this  is  as  good  a  way  of  decision  as  by  the 
strongest  body;   which    is  the   usual   way.'      Twisden,   J.,   however^ 
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'doubted  it  would  be  of  ill  example/  but,  as  the  circumstanceB  under 
which  the  yerdict  was  given  '  appeared  only  by  pumping  a  juryman  who 
eonfessed  all/  the  court  refused  the  application  for  a  new  trial.  In  sub- 
sequent cases  the  opinion  of  Twisden,  J.,  was  adopted,  and  verdicts 
azriyed  at  by  similarly  irregular  means  were  set  aside,  even  though  the 
venlicts  chanced  to  be  right.  Thus  in  Hale  v.  Cove  (1  8tr.  642),  where 
a  juzy,  after  sitting  up  all  night,  agreed  to  put  two  papers  in  a  hat  marked 
P.  and  D.,  and  to  decide  for  plaintiff  and  defendant  according  as  the  P. 
or  D.  paper  was  drawn,  it  happened  that  the  verdict  thus  given  was  in 
accordance  with  the  evidence  and  the  opinion  of  the  judge,  but  neverthe- 
less, on  a  motion  for  a  new  trial,  it  was  set  asida  In  Parr  v.  Seames 
(Barnes,  438),  where  the  jurors  agreed  to  determine  their  verdict  by  the 
circumstance  of  whether  the  major  part  of  halfpence  '  hustled  in  a  hat ' 
came  up  heads  or  the  reverse,  the  court  seems  to  have  admitted  the  affi- 
davit of  a  juryman  to  show  what  happened  in  the  jury-room.  But  it  has 
long  been  settled,  in  accordance  with  the  early  case  above  cited,  that  the 
testimony  of  the  jury  themselves  cannot  be  received  (see  Vaise  v.  Delaval, 
1  T.  R  11 ;  Straker  v.  GraJiam,  7  Dow,  P.  C.  223),  so  that  provided  a 
juzy  take  the  precaution  to  ascertain  that  the  walls  of  their  room  are 
thick,  and  that  there  are  no  listeners  outside  the  door,  they  may  be  toler- 
ably safe  that  their  verdict,  arrived  at  by  chance,  will  not  be  upset 
According  to  Lord  Mansfield,  however  (1  T.  R  11),  jurors  who  adopt 
these  means  of  coming  to  a  decision  commit '  a  very  high  misdemeanour,' 
and  in  the  reign  of  Charles  11.  jurors  who  had  cast  lots  for  a  verdict  were 
fined  (Foster  v.  Hawderiy  2  Lev.  139).  In  the  same  reign,  a  Northumber- 
land jury,  who  had  agreed  to  determine  the  matter  at  issue  by  the  fall  of 
a  sixpence,  were  ordered  to  attend  the  court  the  next  term  {Fry  v.  Hardy, 
T.  Jonee,  83).  An  Irish  jury,  mentioned  by  Mr.  Baron  Deasy  in  his 
evidence  before  the  committee  on  the  jury  system  in  Ireland  last  session, 
took  the  precaution  of  attempting  to  obtain  judicial  sanction*for  an  irregu- 
lar mode  of  obtaining  a  verdict  '  The  jury  came  out,  and  the  foreman 
said,  '  My  Lord,  we  wish  you  to  decide  this  case  yourself.'  I  said,  '  I 
cannot  give  a  decision  for  you.'  They  again  returned,  and  in  about  an 
hour  they  came  out,  and  one  of  them  said,  '  My  lord  will  you  let  us  have 
a  vote  for  it  T  ...  I  had  to  discharge  them." 

In  a  very  recent  case,  we  understand  that  the  Court  of  Common 
Pleas  held  that,  although  such  a  mode  of  arriving  at  a  result  as  that 
which  the  Edinburgh  jury  adopted  was  improper,  the  fact  that  it 
was  employed  is  not  of  itself  a  ground  for  granting  a  new  trial 

The  Northern  Lights  Commissioners  and  their  Secretary, — A  little 
attempt  has  been  made  to  raise  a  little  tempest,  because  the  Com- 
nussioners  of  the  Northern  Lights  have  appointed  a  member  of  the 
Bar  to  be  their  Secretary,  at  a  salary  of  £600  a  year.  There  was  a 
whistle  for  the  wind ;  but,  like  the  spirits  of  the  vasty  deep,  it  did 
not  come  when  they  did  call  for  it  This  appointment,  it  is  said, 
is  a  job.  If  it  were  so,  it  would  be  a  sufficient  defence  to  plead,  like 
the  nigger  lady,  that  it  is  such  a  little  one.  Dr.  Cameron,  one  of  the 
members  for  Glasgow,  put  a  question  in  the  House  of  Commons  on 
the  subject  There  was  also,  we  believe,  an  article  in  that  gentle- 
man's newspaper,  the  North  British  Daily  Mail,  assailing  the 
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appointment  as  a  job.  That  newspaper  has  a  trick  of  discoYering 
jobs,  and  it  will  be  remembered  that  a  diatribe,  or  rather  a  succes- 
sion of  diatribes,  against  the  Lord  Provost  of  Glasgow  and  other 
eminent  persons  in  that  city,  for  commiting  a  job,  which  turned  out 
to  be  no  job  at  all,  but  a  disinterested  act  for  the  public  welfare, 

{roved  to  be  anything  but  a  lucrative  investment  for  that  journal 
t  whistled  for  a  wind  and  it  paid  for  its  whistle.  Also,  in  a  lai^ 
constituency,  where  there  are  a  great  many  uneducated  people, 
nothing  teUs  better  than  the  discovery  of  a  job.  The  trade  of 
representing  the  meaner  portion  of  mankind  is  not  one  which  many 
persons  would  care  to  take  up.  But  if  you  take  up  a  trade  you 
must  foUow  the  custom  thereof;  and  consequently  it  was  incum* 
bent  to  make  an  attempt  at  discovering  a  job.  Then  comes  the 
DaUy  Review,  which  attacks  the  Commissioners  for  the  appointment 
they  have  recently  made.  The  new  Secretary  is,  we  are  told,  the 
author  of  a  good  but  pre-eminently  dry  treatise  on  Parochial  Law. 
Now,  how  can  the  writers  on  legal  subjects  in  the  DaUy  Heview 
know  whether  the  book  iB  dry  or  not.  We  presume  that  they  read 
their  own  articles ;  and  after  that  a  man's  intellectual  energies  must 
be  too  much  exhausted  to  allow  of  his  reading  anything  else.  Besides, 
the  very  first  sentence  of  the  work  is  far  from  dry.  It  is  stated 
that  there  were  no  parishes  in  the  time  of  the  Apostles,  an  aigu- 
ment  for  disestablishment  which  the  writer  in  the  Bevieiv  could 
not  have  failed  to  pick  up  if  he  had  ever  even  glanced  at  the 
book. 

Only  two  objections  hbve  been  stated  to  the  appointment 
first,  the  new  Secretary  being  of  a  certain  side  in  politics,  the 
appointment  was  a  job  by  persons  of  that  political  persuasion. 
In  answer  to  which  we  have  to  state  that  the  majority  of  the 
Commissioners  are  of  the  other  side, — ^that  the  gentleman  was 
nominated  by  one  x>olitical  opponent,  and  seconded  by  another. 
The  second  objection  is  tnat  the  new  Secretary  is  an  advocata 
The  objection  is  surely  the  most  impudent  one  that  ever  was 
taken.  Why  should  not  a  gentleman,  who  has  the  liberal  education, 
the  special  knowledge,  and  the  habits  of  business  of  a  member  of 
the  bar  in  good  practice,  have  as  good  a  right  to  such  an  appoint- 
ment as  this  as  anybody  else  has  ?  The  truth  of  the  matter  is  that 
every  one  who  knew  the  learned  gentleman  wondered  at  his  taking 
the  appointment.  But  when  it  was  known  that  he  was  willing  to 
take  it,  the  Commissioners  chose  to  appoint  him,  and  the  election 
was  all  but  unanimous.  And  the  Commissioners  were  lucky 
indeed  in  being  able  to  obtain  the  services  of  a  man  who  had 
many  and  varied  qualifications  for  the  appointment — a  good  know- 
ledge of  law  (and  that  is  extremely  serviceable  in  the  capacity  in 
which  he  will  have  to  act),  a  great  mastery  over  details,  a  great 
power  of  work  and  a  love  of  it  (there  are  such  people),  and  a  great 
knowledge  of  and  delight  in  everything  connected  with  ships  and 
the  sea,  which  last  is  not  a  disqualification,  surely,  for  the  Secretaiy 
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of  a  Lighthouse  Board.  A  man  may  be  perfectly  qualified  for 
such  a  place  although  he  writes  a  law-book,  and  although  he  does 
not  go  lurching  about  in  a  nautical  manner,  hitching  his  trousers 
in  the  manner  of  a  celebrated  performer,  and  addressing  the  Court 
as  "  Avast,  there,  my  Lord !" 

We  have  no  interest  in  the  Commissioners  and  their  appoint- 
ment They  discharge  important  public  functions,  attended  with  a 
good  deal  of  labour,  and  not  attended  with  any  remuneration 
whatever.  They  appointed  the  man  whom  they  considered  the 
best  fitted  fc^r  the  place;  and  surely  it  may  be  thought  that 
persons  of  position,  upon  whom  a  public  responsibility  rests,  may 
have  some  little  deference  paid  to  their  opinions.  It  is  not  in  the 
interests  of  the  Commissioners  or  of  their  Secretary  that  we  write, 
but  in  the  interests  of  the  legal  professioa  We  wish  to  ridicule  the 
notion  that  because  a  man  is  a  member  of  the  legal  profession  he 
should  not  be  eligible  to  be  appointed  to  the  secretaryship  of  a. 
public  Board.  We  trust  there  will  be  no  more  jabber  of  this  kind 
for  some  time  to  coma 

Indian  Honours  to  Ccvmad. — Serjeant  Ballantine  is  a  fortunate 
man.  For  his  defence  of  the  Gidcwar  of  Baroda  he  received  the 
largest  fee  which  any  counsel  has  received  for  many  years  past, 
even  in  Election  Petitions.  But  besides  this,  we  read  that  on  his 
departure  from  India  the  learned  gentleman  received  many  other 
tributes  of  respect, — ^to  begin  ah  cm,  an  "  ovation,"  deafening  cheers, 
a  shawl,  and  an  ode  in  Sanscrit,  of  which  the  following  is  stated  to 
be  a  translation.  It  is  a  curious  piece  bf  literature,  and  lb  worth 
preserving.  An  old  Irish  beggar-woman  could  not  have  put  on  the 
Uamey  better,  or  at  least  thicker,  on  receipt  of  half-arcrown : — 

**  1.  May  that  great  Seijeant,  who  is  come  from  a  foreign  country  on 
the  other  side  of  the  ocean,  well-versed  in  legal  lore,  and  himself  as 
it  were  a  great  ocean,  on  account  of  his  great  learning,  raise  the  good  for^ 
tune  and  prosperity  of  his  Highness  the  Guicwar,  now  involved  in  great 
calamity. 

"  2.  O  just  and  almighty  God,  if  the  people  who  serve  his  Highness 
with  afiiBction  and  sincerity  be  fortunate,  may  this  splendid  town  of 
Baroda,  enjoying  great  prosperity  in  former  times,  wearing  a  bustling 
appearance  through  her  numberless  elephants,  risen  on  the  coast  of  the 
ocean  of  prosperity,  and  adorned  by  the  presence  of  a  great  number  of 
actors,  again  occupy  a  very  high  position  by  regaining  her  former 
splendour. 

''  3.  Seeing  her  face  in  the  mirror  of  the  snow-white  hands  of  the  Euro- 
peans, the  opulent  town  of  Baroda  bewaUs  the  calamity  of  her  ruler  by 
shedding  tears  of  pearls  which  are  now  in  the  huncls  of  the  Government 

"  4.  As  the  word  Ballantine,  according  to  Sanscrit,  signifies  a  person 
pOMeamng  mighty  strength,  the  town  of  Baroda  is  overwhelmed  with 
joy,  giving  expression  to  her  hopes  in  the  following  words : — 

'* '  May  the  great  God  prove  my  innocence,  and  restore  me  without  loss 
of  time  to  my  prosperous  condition.    Amen.' " 

The  learned  Serjeant  was,  so  far,  successful  in  his  defence ;  and 
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it  cannot  be  said  that  it  is  in  consequence  of  the  learned  gentle- 
man's being  ''  a  great  ocean  **  that  the  Goicwar  finds  himself  at 
present  so  Viery  much  at  sea.  The  leading  counsel  for  the  Claimant 
in  the  second  trial  has  had  many  addresses  presented  to  him,  some 
of  them  written  apparently  by  himself;  but  nobody  has  yet 
attempted  to  translate  them  into  English. 

Newspapers  and  Judges. — On  this  subject  an  American  journal 
has  some  remarks  from  which  we  extract  the  following: — "The 
recent  attacks  by  the  newspapers  upon  members  of  the  judiciary 
in  England  and  in  this  country,  are  evidences  of  a  disposition  on 
the  part  of  the  lay  press  to  abuse  its  right  of  free  speech,  if  not  to 
trample  upon  justice  itself.    We  have  heretofore  endeavoured  to 
show  the  proper  relations  of  the  press  and  the  bench ;  but  such 
exhibitions  of  unjustifiable  and  unlicensed  censure  as  those  we  have 
just  seen  in  the  newspapers,  call  for  additional  remarks  upon  the 
subject.    And  it  may  be  well  to  premise  that,  in  our  criticism,  we 
do  not  include  the  entire  press  of  the  country.     For  the  greater 
portion  of  the  newspapers  seem  to  understand  their  rights  and 
duties  when  dealing  with  matters  pertaining  to  the  administration 
of  justice.     It  may  be  well  also  to  state  our  unqualified  approval 
of  a  temperate  and  enlightened  discussion  of  the  merits  of  judges, 
and  of  the  soundness  of  their  decisions.    It  is,  too,  one  of  the 
legitimate  functions  of  journalism  to  expose  venality  and  fraud, 
whether  in  the  administration  of  legislative,  executive,  or  judicial 
affairs.     But  it  should  be  borne  in  mind,  that  one  of  the  essential 
characteristics  of  the  administration  of  justice  is  that  it  be  free 
from    reproach    and  suspicion.      When  the  newspapers  of  any 
country  begin  to  breathe  suspicion  and  imputations  upon   the 
names  of  their  judges,  they  must  be  first  sure  that  they  are  right 
in  their  assertions  and  animadversions.     It  is  a  most  reckless 
matter  for  a  journal  to  impute  unfairness  or  venality  to  a  member 
of  the  judiciary  without  ascertaining,  beyond  reasonable  doubt,  the 
truth  of  the  charges.     The  ease  and  freedom  with  which  charges 
of  judicial  corruption  and  bias  can  be  made  by  the  newspapers, 
and  the  difficulty  which  attends  the  refutation  of  such  charges,  is 
another  important  consideration.     Judicial  etiquette  requires  that 
the  judge  should  practically  shut  himself  up  from  the  ordinary 
controversies  of   men;    for  he    does  not  know  what    questions 
may  come  before  him  for  judicial  determinatioa     To  engage  in 
every  newspaper  controversy  about  his  fitness  for  office,  or  his 
freedom  from  bias  on  great  public  questions  of  whatever  character, 
has  a  tendency  to  compromise  the  dignity  of  the  judicial  office  and 
lower  the  administrators  of  justice  in  the  eyes  of  the  people.    A 
judge  seldom  or  never  can  defend  himself  from  newspaper  attacks 
with  good  grace  or  good  success.    The  absolute  unfairness  and  - 
inequality  of  an  attack,  by  a  respectable  journal,  on  a  respectable 
judge  is  perfectly  patent  to  all  who  have  considered  the  matter. 
There  is  still  another  aspect  of  this  question  which  is  worthy  of 
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attention.  There  are  some  newspapers  which  think  judges  carry 
with  them,  upon  the  bench^  all  tiie  old  associations  and  interests 
which  they  may  have  espoused  during  their  career  at  the  bar.  If 
a  judge  has  been  counsel  for  an  extensive  concern,  if  he  has  been 
identMed  with  any  political  party  or  movement,  there  is  a  constant 
endeavour  to  slur  hk  motives  and  judicial  acts  when  cases  involving 
similar  interests  or  possessing  quasi-political  aspects  come  before 
him  for  decision.  Unquestionably  a  judge  may  be  biassed  by  his 
antecedent  career  as  counsel  or  politician ;  but  there  is  no  presump- 
tion to  that  effect,  and  the  conclusion  should  not  be  drawn  without 
irrefragable  proof.  If  it  were  true  that  judges  who  have  been 
politicians  or  counsel  for  extensive  commercial  or  industrial  organi- 
zations cannot  act  with  impartiality  when  matters  connected  with 
such  organizations,  political,  commercial,  or  industrial,  come  before 
them  for  adjudication,  then  we  have  no  hope  of  ever  securing  a 
competent  and  impartial  judiciary.  For  the  very  lawyers  who,  by 
their  abilities  and  attainments,  are  entitled  to  the  highest  seats  on 
the  bench,  are  frequently  identified  with  politics  and  with  great 
industrial  and  business  interests.  No  one  advocates  more  ardently 
than  ourselves  the  withdrawal  of  the  judiciary  from  politics  and 
from  business ;  but  we  are  not  so  impracticable  as  lo  attempt  to 
secure  a  judiciary  whose  members  were  not  formerly  identified 
with  any  of  the  great  political,  commercial,  and  social  forces  which 
move  the  body  politic. 

''  It  is  hardly  necessary  to  state,  that  there  never  was  a  more  un- 

fiEur  and  discourteous,  if  not  inconsiderate,  attack  by  the  newspapers 

than  that  of  some  of  the  New  York  and  New  ^gland  journals, 

upon  the  character  of  Chief- Judge  Church  and  other  members  of 

our  Court  of  Appeals.    The  present  members  of  this  court  stand 

as  high  among  the  profession  as  any  of  those  who  have  constituted 

it  from  its  foundation  nearly  thirty  years  ago.    We  never  have  had 

a  more  able,  industrious,  and  impartial  appellate  court,  as  a  whole 

and  in  respect  to  its  individual  members,  than  now ;  and  it  is  a 

disgrace  to  journalism  that  the  imputations    which  have  been 

thrown  out  by  certain  journals  on  such  flimsy  excuses  have  been 

allowed  to  go  without  anything  more  than  a  passing  rebuke  from 

the  great  majority  of  better-informed  and  better-tempered  journals. 

And  it  is  a  humiliating  sight  when  the  Chief-Judge  of  the  highest 

court  of  this  State  is  compelled,  by  the  force  of  public  sentiment, 

to  make  an  express  denial  of  such  baseless  charges.    For  the  sake 

of  the  dignity  and  sanctity  of  the  judicial  office,  and  for  the  sake 

of  the  intelligence  and  courtesy  of  journalism,  we  hope  that  this 

matter  will  not  occur  again." 

Of  late  we  have  been  plentifully  treated  to  attacks  upon  the 
English  Judges ;  certainly  not  by  any  respectable  newspaper  or  by 
any  respectable  maa  The  miserable  collapse  of  the  charges  made 
against  the  Judges,  when  the  accuser  was  compelled  to  make  his 
accusation  in  tfa^  House  of  Commons,  or  to  drop  it  altogether, 
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evQiybody  knows.  The  whole  subject  has  got  so  tiresome  that 
even  a  reference  to  it  is  tiresome  too.  But  until  the  malady  of 
mendacity  and  credulity  has  run  its  course,  we  must  expect  to  see 
people  rave  and  rant  and  madden  round  the  land  It  pays  to  do  so. 
The  late  Angus  Fletcher  of  Dunans  used  to  tell  a  good  story  of  a 
once  well-known  Scottish  counsel  The  counsel,  whose  forte  was 
tediousnes8»  was  defending  a  Highlander  at  Perth.  He  spoke  for  a 
long  time.  The  Judge,  Lord  Gillies,  got  restless  on  the  bench 
The  Highlander  observing  this  whispered  to  his  counsel,  "Fery 
goot,  fery  goot,  that  will  do  fery  weeL'*  But  the  unrelenting 
current  went  on,  and  the  patient  jury  got  restless  in  the  jury-box. 
"  Fery  goot  '*  was  again  the  address,  but  no  heed  was  taken  to  the 
interjection.  Another  course  was  tried.  An  appeal  was  made  to 
Mr.  Fletcher  of  Dunans,  then  a  junior  on  circuit:  ''Dunans, 
Dunans,  for  Cot's  sake  stop  that  man ;  I  feel  the  rope  round  my 
neck  already."  But  still  the  speech  went  on.  As  a  final  and 
desperate  effort  the  prisoner  whispered,  ''Dunans,  Dunans,  you 
have  always  been  a  goot  friend  to  the  poor  Highlandman.  WUl  a 
Jhe-pound  note  stop  thai  man  i  '*  We  fear  that  a  £5  note  will  not 
stop  this  man  so  long  as  he  can  earn  £40  a  night  in  tolerably 
intelligent  places,  such  as  Edinburgh. 

It  is  not  in  many  periodicals,  it  is  not  by  many  persons  that 
charges  of  unfairness  are  made  against  Her  Majesty's  Judges.  But  we 
observe  in  several  newspapers  a  freedom  of  remark,  an  impudence 
of  criticism,  and  a  love  of  sensational  reporting,  which  we  do  not 
think  tend  to  keep  up  that  sentiment  of  respect  for  the  admini- 
strators of  justice  which  has  been  a  most  precious  and  useful 
possession  of  the  people  of  this  country.  This  style  of  thing,  of 
course,  is  much  less  obnoxious  than  coarse  charges  of  conruption ; 
but  it  operates  in  the  same  direction,  and  it  is  more  insidious  in  its 
operation.  It  is  Kenealyism  in  petto.  The  other  day,  Lord  Deas 
was  presiding  as  Judge  in  the  Glasgow  Circuit  Court.  Everybody 
in  Scotland  &iows  that  his  Lordship  is  one  of  the  most  able  and 
learned  of  the  Scottish  Judges — ^indeed,  that  he  is  one  of  the  most 
able  and  distinguished  men  in  Scotland.  like  other  men  of  ability 
he  has  some  humour  in  his  character,  and  expresses  his  mind  with 
pith  and  terseness.  He  did  on  several  occasions  at  that  Circuit 
express  himself  with  pith  and  terseness;  the  consequence  of 
which  was — the  newspaper  consequence — ^that  you  saw  on  the 
newspaper  placards,  "  Scene  in  Court ; "  when  indeed  there  was  no 
scene  at  alL  And  an  Edinbuigh  newspaper  had  an  article  com- 
menting on  "justice  in  a  rage,"  and  so  on.  All  this  is  simply 
intolerable.  If  nobody  is  to  make  a  joke,  if  nobody  is  to  say  a 
pithy  or  smart  thing  because  of  the  fear  of  the  newspapers  before 
his  eyes, — if  judges  and  counsel  are  to  be  muzzled,  if  they  are  to 
suppress  every  dement  of  individual  character,  then  the  bench 
and  the  bar  will  cease  to  occupy  that  vivid  place  which  they  have 
been  accustomed  to  take  in  the  intellectual  life  of  this  countiy. 
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When  a  Judge  takes  the  oath  of  allegiance,  it  is  not  allegiance  to 
the  reign  of  dnlness  that  he  means.  It  is  of  no  avail  to  bbj,  that 
reports,  sensational  and  highly  colonred  reports,  of  little  sparring 
passages  and  comments  npon  them  help  to  sell  the  paper;  and 
that  it  is  necessary  for  people  to  live.  We  make  the  reply  of 
Cardinal  Sichelieu,  that  we  do  not  at  all  see  the  necessity. 

Cofistrtutive  Murder. — ^The  case  of  the  man  Heap,  tried  at  the  last 
liverpool  Assizes,  and  executed  at  Kirkdale  on  Monday  last,  sug- 
gests again  the  infirmity  of  the  law  in  reference  to  what  are 
sometimes  called  constructive  murders.  Heap  was  a  dniggist,  and, 
as  was  alleged,  a  licentiate  of  the  Apothecaries'  Company,  and  was 
tried  for  murder  caused  while  attempting  to  procure  abortion.  The' 
evidence  suggested  that  he  had  killed  ^e  woman  operated  on,  hy 
puncturing  her  uterus  with  some  sharp-pointed  instrument,  which 
brought  on  peritonitis,  the  proximate  cause  of  death.  He  was 
found  guilty,  and  sentenced  to  be  hanged.  The  particular  murder 
charged  was  an  accident  or  casualty — a  possible^  but  not  an 
immediate  consequence  of  the  act  or  of  the  intention  with  which 
the  act  was  committed.  But  the  law  declares  it  to  be  murder,  and 
he  was  sentenced  accordingly. 

The  defending  counsel  at  the  trial  pointed  out  the  anomaly  of 
implying  the  intent  to  kill  when  every  probable  interest  and  motive 
of  the  criminal  were  opposed  to  such  an  intent,  and  that  it  was,  in 
&ct,  to  infer  a  design  directly  opposed  to  that  which  could  be 
reasonably  annexed  to  the  act;  but  the  learned  judge,  on  the 
authority  of  the  passages  cited  below  in  Bussell  on  Crimes,  vol. 
i  p.  740,  4th  edit.,  left  it  as  murder  to  the  jury.  The  jury  returned 
a  verdict  of  guilty,  with  a  strong  recommendation  to  mercy, 
undoubtedly  imposing  on  the  Crown  a  task  of  some  difficulty  in 
determining  how  far  the  recommendation  could  be  acted  on,  the 
man  being  an  old  offender,  and  having  been  previously  sentenced  to 
penal  servitude  for  a  similar  crime. 

We  are  induced  to  offer  some  remarks  on  the  law  of  the  case, 
because,  as  it  seems  to  us,  it  is  involved  in  some  little  doubt  and 
perplexity,  and  is  in  part  contradictory,  and  also  because  it  appears 
from  the  newspaper  reports  that  the  execution  of  the  criminal  for 
this  species  of  constructive  murder  caused  an  expression  of  sympathy 
^th  the  condenmed  man  in  the  neighbourhood  in  which  he  uvea. 
The  passages  on  which  the  counsel  for  the  Crown  relied  are  to  be 
found  in  voL  i,  Eussell  on  Crimes,  p.  740,  4th  edit.,  540,  3rd  edit., 
and  are  as  follows : 

''So  where  a  person  gave  medicine  to  a  woman  to  procure 
abortion,  and  where  a  person  put  skewers  into  the  womb  of  a 
woman  for  the  same  purpose,  these  acts  were  held  clearly  to  be 
murder ;  for  though  the  death  of  the  woman  was  not  intended,  the 
acts  were  of  a  nature  deliberate  and  malicious,  and  necessarily 
attended  with  great  danger  to  the  person  on  whom  they  wer9 
practised." 
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The  authorities  cited  for  this  passage  are  1  Hale,  429,  and 
Tindder's  case ;  the  first,  a  Nisi  Ftius  decision  of  Lord  Hale  in 
1670,  the  second  reported  1  East  P.C.,  pp.  230  and  354,  but  both 
were  cases  dififering  widely  from  the  present,  as  in  the  first  Lord 
Hale  suggests  that  the  woman  killed  had  a  live  or  quick  child 
within  her,  and  in  the  second,  the  acts  committed  argued  a 
"  deliberate  and  malicious  "  intent  to  injure  the  woman,  rather  than 
ain  attempt  to  procure  abortion. 

The  learned  Judge,  however,  appeared  from  the  report  to  consider 
the  proposition  contained  in  the  ne^ct  passage  sufficient : 

"  Whenever  an  unlawful  act  mcdwm,  in  se  is  done  in  prosecution 
of  an  unlawful  intention  and  death  ensues,  it  will  be  murder ;  as  if 
A.  shoot  at  the  poultry  of  B.,  intending  to  steal  the  paiUtry,  and 
by  accident  kill  a  man,  this  will  be  murder  by  reason  of  the  feloni- 
ous intention  of  stealLig,  Fost  258,  259,  Lord  Coke,  3  Inst.  56, 
citing  Bract  Lib.  3, 120  b."  But  even  assuming  this  to  be  law  at 
this  day,  as  the  learned  editor  of  Bussell  (Mr.  Greaves)  in  a  note 
suggests,  here  there  is  an  intention  to  kill — in  pursuit  of  an  unlaw- 
ful act — and  a  misdirection  of  object  only,  and  it  is  not  therefore  a 
parallel  case. 

For  the  prisoner  it  was  upon  this  passage  submitted  that  there 
must  be  an  intent  to  kUl,  or  some  act  from  which  such  an  intent 
can  be  reasonably  inferred.  That  the  intent  might  be  inferred 
from  a  felonious  act,  which  has  as  its  probable  consequence  death, 
but  not  from  an  act  which  is  only  a  felony  in  its  consequences,  and 
which  impUes  a  different  purpose  and  another  intent,  and  which 
really  discredits  the  intent  to  kilL  That  it  is  not  sufficient  that 
there  should  be  an  unlawful  or  even  a  felonious  intention,  but 
there  must  be  a  felonious  intention  to  kill,  or  to  conmiit  a  crime  of 
similar  nature  and  motive,  as  in  the  instance  cited  in  the  footnote 
to  Bussell,  741,  of  burning  a  house  with  a  man  inside,  in  which 
the  presumption  is  that  killing  is  intended  if  the  man  is  burned  to 
death,  and  for  this  Beg.  v.  Duffihy  Buss.  &  By.  365,  and  the  doubt 
expressed  by  Lord  Chief-Justice  Cockbum  in  JS£^.  v.  FretweU  (9  Cox 
C.  C,  at  p.  153),  were  cited,  and  further,  it  was  contended  that, 
although  the  24  &  25  Vict.  c.  100,  s.  58,  makes  the  unlawful  use  of 
an  instrument  to  procure  miscarriage  a  felony,  that  such  felony  is 
merely  statutable,  and  does  not  necessarily  involve  a  felonious 
intention.  That  in  point  of  fact  it  is  a  felony  in  its  consequences 
and  not  in  its  intent,  but  that  if  every  felony  involves  in  its  com- 
mission a  felonious  intent,  in  spite  of  express  words  to  the  contraiy, 
it  is  not  a  felony  pari  gradu  with  those  necessary  to  constitute 
murder.  But  the  learned  judge,  after  consulting  Mr.  Justice  Field, 
considered  there  was  nothing  in  the  objections,  and  refused  to  re- 
serve the  point 

On  turning  to  the  authorities  we  find  them  in  direct  conflict, 
and  are  additionally  puzzled  by  the  various  uses  of  the  word 
"  felonious,"  many  differing  from  that  now  held.    The  word  felony 
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''means  a  crime  which  involves  a  forfeiture/'  according  to 
Stephens'  Blackstone,  v.  4,  p.  7,  quoted  appropriately  by  Mr. 
Fitzjames  Stephen  in  his  treatise  on  Criminal  Law.  But  what- 
ever its  historic  derivation  and  present  use,  it  is  tolerably  clear 
that  it  had  a  different  meaning  in  the  early  history  of  English 
law,  and  one  which  in  spirit  at  least  accorded  with  that  suggested 
by  Lord  Coke  as  criiMm,  animo  fdleo  perpetraium.  The  52 
Hen.  IIL  c.  25  runs  thus :  "  Murther  from  henceforth  shall  not 
be  judged  before  our  justices  where  it  is  found  misfortune  only, 
but  shall  take  place  in  such  as  are  slain  by  felony  and  not 
otherwise/'  indicating  that  then  at  least  the  suggestion  of  malice, 
aforethought,  and  design  existed.  (See  also  5  Hen.  IV.,  c.  5; 
3  Edw.  L  c.  12 ;  C  Edw.  L  c.  9.)  During  the  reign  of  Henry  the 
Eighth,  and  Charles  the  Second,  undoubtedly  a  great  many 
offences  were  made  felonies  involving  no  felonious  intent,  as  in 
trans-shipping  yam,  sheep,  wool,  &c.,  casting  nativities,  declar- 
ing false  prophecies,  all  felonies,  as  with  respect  to  some  of  which 
the  first  statute  of  Mary  protests ;  but  if  Mr.  Stephens  is  right,  a 
felonious  design  is  not  necessarily  involved  in  the  commission  of  a 
felony,  as  a  man  might  commit  an  act  without  any  other  felonious 
intent  than  is  implied  in  the  words  of  the  statute,  and  if  a  parity  of 
reasoning  is  admissible,  as  murder  can  be  committed  without  a 
murderous  intent  or  an  intent  to  kill,  so  a  felony  can  be  committed 
without  a  felonious  intent  or  an  intent  to  commit  a  felony. 

But  it  seems  to  us  that  the  dicta  quoted  from  Foster,  258,  and 
Coke,  3  List.,  cited  above,  were  not  considered  law  even  in  Lord 
Hale's  day  (Hale,  vol  i,  p.  475),  as  Lord  Hale  pronounces  such 
killing  to  be  manslaughter.  Moreover,  that  there  must  be  a 
felonious  intent  to  commit  a  similar  act,  and  that  it  was  not  the 
iotention  of  stealing,  but  the  intention  of  killing  in  furtherance  of 
the  stealing,  that  made  the  crime  murder  if  it  was  at  any  time 
murder.  That  where  there  is  no  intentional  killing,  and  death 
ensues,  not  as  a  natural  or  probable  consequence,  but  merely  as  an 
incidental,  and  by  misadventure,  the  mere  unlawfulness  of  an  act 
will  not  make  that  murder  which  would  otherwise  have  been 
manslaughter  at  the  most 

And  with  this  agrees  part  of  the  opinion  of  Lord  Chief-Justice 
Eelyng,  in  notes  to  JSex  v.  Flumer  (Kelyng,  109),  in  delivering  the 
opinion  of  all  the  judges  in  that  case  at  pp.  116  and  117,  ''As  the 
unlawful  act  ought  to  be  deliberate  to  make  the  killing  murder,  so 
it  ought  to  be  such  an  act  as  may  tend  to  the  hurt  of  another, 
either  immediatdy  or  by  tucessary  consequence,  .  .  .  But  if  such  un- 
lawful act  doth  not  tend  immediately  or  by  necessary  consequence 
to  the  danger  of  another,  though  death  ensue  hereby,  it  is  but  man- 
slaughter." And  this  is  in  reference  to  the  use  of  weapons  intended 
to  hurt  and  injure,  and  not  used  primarily  with  a  different  intent ; 
and  vrith  this  agrees  Sir  John  Chiche8Ur*8  case,  (Aleyn  12),  though 
that  has  been  held  to  be  hard  law.    And  Lord  Hale  (vol  i  475, 
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39)  declaim  that  if  A.,  without  the  lieence  of  B.,  shoots  in  the  park 
of  B.,  and  his  arrow  glanceth  from  a  tree,  killeth  a  bystander,  this 
is  manslaughter,  because  the  act  was  unlawful,  which  is  in  direct 
conflict  with  Coke  3,  Inst.  56  ;  and  that  if  he  throws  a  stone  to  kill 
the  fowl  of  B.,  and  the  stone  kills  a  bystander,  it  is  manslaughter, 
the  intention  to  steal  making  this  offence  murder,  according  to 
Foster,  which  again  is  negatived  by  Hale  (p.  39,  voL  i),  who 
declares  it  "  homicide  and  Mony  "  (Manslaughter,  p.  425),  but  not 
murder. 

From  these  and  the  other  authorities,  cited  by  Lord  Coke,  and 
the  general  tenor  of  Lord  Hale's  discourses  on  the  point,  we  draw 
the  conclusion  that  the  dictum  in  the  3rd.  Inst.,  adopted  by  Foster, 
is  not  warranted  by  the  authorities  vouched  (Bracton,  lib.  3,  120 
B. ;  3  Edw.  III. ;  11  Hen.  VII.  23),  and  was  not  accepted  as  law  by 
Lord  Hale;  and  that  the  reasoning  above  cited  from  Bex  v. 
Plummer  more  correctly  shows  the  law  than  the  passages  in  the 
present  edition  of  Bussell  on  Crimes  and  Foster  above  cited. 
That  Foster  was  incorrect  in  assuming  that  the  mere  attempt  to 
commit  a  felony  would  suffice  to  convert  manslaughter  into  murder, 
and  that  the  unlawful  act  must  be  deliberate,  and  intended 
primarily  to  hurt  another ;  and  that  if  the  intention  to  hurt  is 
subservient,  or  there  be  no  intention  to  hurt,  and  the  hurt  follows  as 
a  casualty,  the  offence  is  manslaughter  and  not  murder.  And, 
further,  that  when  the  sentence  induces  sympathy  with  the  crimi- 
nal as  being  excessive  or  misplaced — the  fact  that  it  is  obnoxious 
and  opposed  to  the  ordinary  reasoning  of  men — is  a  sufficient 
ground  why  a  legal  subtlety  should  not  be  followed,  but  that 
the  law  should  be  in  accordance  with  common  sense. — Law  Times, 

Nature  of  the  CoiUraet  of  Agency. — "  An  attorney,"  says  the 
Lord  Chief-Baron  Comyns  (Com.  Dig.,  Attorney,  A.),  "  is  he  who  is 
appointed  to  do  anjrthing  in  the  place  of  another."  This  definition 
states  in  a  brief  way  the  distinguishing  feature  of  an  agent's 
employment.  An  agent,  then,  is  one  who  is  duly  authorised  to  act 
on  behalf  of  another.  The  authority  with  which  he  is  invested 
may  be  more  or  less  limited,  it  may  extend  only  to  a  single  act,  it 
may  extend  to  all  acts  of  a  certain  class,  or  it  may  extend  yet 
further,  according  to  the  nature  of  the  agency.  According  to  the 
division  of  agents,  which  is  based  upon  the  extent  of  the  authority 
they  enjoy,  agents  are  generally  called  special  and  general  But 
inasmuch  as  the  different  kinds  of  agency  and  the  various  divisions 
adopted  will  be  treated  of  hereafter,  no  more  may  be  said  upon 
this  head  at  present.  The  above  definition  of  agency  is  generally 
accepted  by  text  writers.  "  In  the  common  language  of  fife,"  says 
Story  (Agency,  s.  3),  "  he  who,  being  competent  to  do  any  act  for  lus 
own  benefit,  or  on  his  own  account,  employs  another  person  to  do 
it,  is  called  the  principal,  constituent,  or  employer;  and  he  who 
is  thus  employed  is  called  the  agent,  attorney,  proxy,  or  delegate 
of  the  principal,  constituent,  or  employer.      The  relation  thus 
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created  between  the  parties  is  termed  an  agency.     The  power  thus 
delegated  is  called  in  law  an  authority." 

In  spite  of  the  simplicity  of  the  definition  of  agency,  a  thorough 
knowledge  of  the  nature  of  the  contract  is  absolutely  necessary  in 
order  to  grapple  with  cases  that  arise  from  time  to  time.  One  of 
the  latest  cases  of  this  kind  was  the  case  of  Ihs  parte  White ;  Be 
Nemll  (L.  Kep.  6  Ch.  App.  397 ;  24  L.  T.  Rep.  N.  S.  48),  which  is 
very  instructive  upon  the  question  of  the  nature  of  the  contract 
of  agency.  T.  and  Co.,  cotton  manufacturers,  were  in  the  habit 
of  sending  goods  to  K,  one  of  the  firm  of  N.  and  Co.,  for  sale. 
From  the  course  of  dealing  the  Court  gathered  that  the  goods  were 
consigned  by  T.  and  Co.  to  K,  accompanied  by  a  price  list.  K. 
sent  them  monthly  an  account  of  the  goods  which  he  had  sold, 
debiting  himself  with  the  price  given  in  the  price  list,  not  specify- 
ing the  particular  contracts,  nor  giving  the  name  of  the  purchasers, 
nor  the  price  at  which,  nor  the  terms  on  which,  he  had  sold.  In 
the  next  month  he  paid  to  T.  and  Co.  the  moneys  which  were  due 
to  them  in  respect  of  the  sales  thus  accounted  for.  Occasionally 
he  had  the  goods  bleached  or  dyed  before  he  sold  them,  but  gave  no 
account  to  T.  and  Co.  of  the  expense.  In  these  dealings  with  T. 
and  Co.,  N.  acted  on  his  own  behalf,  and  not  as  a  member  of  his 
firm ;  although,  by  an  arrangement  between  himself  and  his  part- 
ners, the  moneys  which  he  received  from  the  purchasers  of  the 
goods  sent  him  by  T.  and  Co.,  were  paid  to  the  credit  of  the  firm 
with  their  bankers  to  their  general  account.  N.  and  Co.  executed 
a  deed  of  arrangement  with  their  creditors.  At  the  time  of  the 
execation  of  this  deed  there  was  a  balance  standing  to  the  credit 
of  N.  in  account  with  K  and  Co.  For  this  balance  T.  and  Co. 
sought  to  prove  against  the  joint  estate  in  the  hands  of  the 
trustees  of  K  and  Co.  It  was  argued  on  behalf  of  T.  and  Co.  that 
the  money  was  trust  money  belonging  to  T.  and  Co.  This  brings 
us  to  the  question  of  the  nature  of  the  relationship  which  existed 
between  T.  and  Co.  and  N.  The  Lords  Justices  held  that  this 
course  of  dealing  did  not  constitute  agency  between  them,  and 
their  judgment  was  affirmed  on  appeal  to  the  House  of  Lords 
(29  L.  T.  Eep.  N.  S.  78).  There  is  no  magic  in  the  word 
"  agency/'  said  Lord  Justice  James.  That  is,  in  the  words  of  Lord 
Selbome,  ''the  use  of  the  word  'agent*  in  a  general  way,  and 
without  specially  showing  for  what  purpose  Nevill  was  an  agent, 
goes  a  very  little  way  towards  a  solution  of  the  question  of  this 
account ;  the  facts  must  speak  for  themselves,  and  if  those  facts 
show  a  state  of  things  different  from  a  simple  arrangement 
between  principal  and  agent,  then  the  effect  of  these  facts  will 
not  be  altered  simply  because  the  language  of  agency  has  been 
used  in  a  loose  manner.'*  This  case  affords  an  excellent  illus- 
tration of  the  way  in  which  our  courts  of  law  will  investigate 
mercantile  relations  that  are  said  to  constitute  agency.  The  Lords 
Justices  appear  to  have  been  influenced  by  the  fact  that  KeviU 
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exercised  without  check  certain  rights  of  ownership  over  the  goods 
consigned  to  him,  rights  which  were  inconsistent  with  the  view  that 
he  was  acting  in  a  fiduciary  character.  Certainly  if  a  consignee  is 
allowed  to  iJter  the  goods  sent  to  him,  if  he  may  deal  with  them 
as  he  likes,  and  sell  them  at  any  price,  and  ia  Uable  only  to  pay 
for  them  at  a  price  agreed  upon  beforehand,  taking  no  regard  of 
the  selling  price,  it  cannot  with  truth  be  said  that  he  is  an  agent 
so  as  to  allow  the  consignor  to  follow  the  proceeds  of  his  sales. 
An  analogous  case  suggested  by  one  of  the  counsel  was  thought 
by  the  court  to  be  an  appropriate  illustration.  It  was  this :  A 
publisher  publishes  for  an  author  and  sells  for  him,  holding  aU 
the  copies  of  the  book.  At  some  certain  time  he  has  to  return  to 
the  author  an  account  of  all  those  sold,  and  to  pay  him  for  them 
at  a  fixed  price,  the  publisher  being  at  liberty  to  make  his  own 
bargains  with  retail  booksellers.  Here  there  is  no  relation  of 
creditor  and  debtor,  or  vendor  and  purchaser  between  the  author 
and  the  retail  booksellers.  Lord  Justice  Mellish  is  equally  clear. 
His  Lordship's  judgment  is  valuable  in  that  it  brings  into  strong 
relief  the  distinction  between  a  del  credere  agent  and  one  "  who  is 
an  agent  up  to  a  certain  point" 

With  tUs  distinction  of  the  del  credere  agent,  and  the  person 
who  is  an  agent  up  to  a  certain  point,  we  shall  take  leave  of  the 
subject  for  the  present,  assured  that  an  examination  of  the  case 
oi  Ex  parte  White,  re  Nevill  will  have  had  the  effect  of  bringing 
out  more  or  less  clearly  the  true  nature  of  the  contract  of  agency. 
A  del  credere  agent  guarantees  the  performance  of  their  contracts  by 
the  persons  with  whom  he  contracts  on  behalf  of  his  principal 
Now  let  us  take  the  case  of  a  man  in  the  position  of  Nevill,  and 
compare  his  relation  to  his  consignors  with  that  of  a,  del  credere 
agent  to  his  principal  We  are  at  once  struck  by  the  fact  that  there 
is  no  mention  of  such  guarantee  by  N.  of  the  performance  of  the 
contract  into  which  third  parties  enter  with  him,  bs  s,  del  credere 
agent  would  give  ex  vi  termini.  On  the  contrary,  he  agrees 
to  pay  his  principal  a  fixed  price  for  the  goods  sent,  and  makes 
himself  what  he  can  of  the  bargain.  Lord  Justice  Mellish  puts 
the  case  in  its  proper  light  when  he  says,  "  If  A.  hands  over  his 
goods  to  B.,  and  B.  is  to  pay  him  a  certain  price  if  he  sells,  but  is 
at  liberty  to  sell  on  what  terms  he  pleases,  and  B.  then  sells  C, 
the  natural  inference  from  these  facts  is,  beyond  all  doubt,  that 
there  is  a  a  sale  made  to  B.,  and  another  sale  from  B.  to  C,  and  all 
the  circumstances  confirm  the  view  that  such  was  the  nature  of 
the  dealing  here. — Law  Times. 

List  of  Law  Agents. — ^We  have  received  an  official  list  of  enrolled 
Law  Agents  in  Scotland,  published  by  Mr.  Green,  law  bookseller, 
Edinburgh.  The  list  is  certified  by  the  registrar,  Mr.  R  S.  Melville. 
It  is  printed  as  a  single  sheet,  so  that  reference  to  any  name  is  the 
work  of  a  moment. 
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PowBB  OF  Appointment. — Aftpointmewt  to  truttut  for  objects — Exeestwe 
txecuUon — Cuttody  of  truttfund. — A.  by  his  will  bequeathed  a  fund  to  trustees 
in  trnst  for  the  children  of  his  daughter  B.,  in  such  shaves  and  in  such  manner 
as  B.  should  by  will  appoint,  and  gave  his  trustees  usual  powers  of  maintenance 
and  advancementw  B.  by  will  appointed  the  fund  to  her  children  in  certain 
proportions,  and  further  appointed  that  the  share  of  any  minor  should  be  paid 
to  toe  trustees  of  her  will,  with  powers  of  maintenance  and  advancement  B.'8 
children  being  infemtSy  the  question  arose  whether  the  appointed  fund  should 
be  retained  by  A.'s  trustees  or  handed  over  to  B.'s  trustees  : — Heldy  that  A.'s 
trustees  were  the  proper  parties  to  hold  the  fund  and  to  administer  the  trust  of 
B.'s  testamentary  appointment — Butk  y.  Aldam^  44  L.  J.  Bep.,  Ch.  119. 

Dascaoes. — NegKgence  earning  personal  injury — Compensation  received  from 
inawunoe  office, — ^The  damages  in  an  action  for  negligence,  causing  personal  in- 

1'ury  to  the  pit,  are  not  subject  to  any  deduction  therefrom  of  money  paid  to 
lim  by  an  insurance  office  under  a  poUcy  of  insurance  against  accident,  as  com- 
pensation for  the  same  injury.  BradJbwm  v.  Qreai  Western  Bail,  Co,,  44  L.  J. 
Rep.  Ex.  9. 

Damaoxs. — Meat/wre  of-^Remoteness — Costs  of  litigation, — R,a  carrier,  having 
contracted  vdth  H.  to  cany  his  pictures  to  Paris,  made  a  second  contract  (con- 
taining different  stipulations)  with  a  railway  company  that  the  company  should 
carry  tnem  to  Calais.  The  pictures  havinc  oeen  injured  on  the  journey  through 
the  negligence  of  the  railway  company,  H.  brought  an  action  against  B.  for  the 
damage,  claiming  j£1000.  The  railway  company  being  requested  by  R  to  de- 
fend Uie  action,  refused,  repudiated  all  liability,  and  tcud  B.  he  must  deal  witii 
the  action  as  he  thought  fit  B.  defended  the  action,  and  H.  recovered  against 
him  a  yerdict  of  £600  for  the  damage  to  the  pictures.  R  having  sued  the  rail- 
way company  to  recover  the  costs  he  had  paid  and  incurred  in  defending  H.'8 
action, — Held  (reversing  the  judgment  of  the  Exchequer),  that  the  two  con- 
tracts, being  dmereut  and  independent,  B.  could  not  recover  the  costs,  since 
they  were  neither  the  natural  and  proximate  consequence  of  the  railway 
company's  de&ult,  nor  incurred  at  the  request  of  the  company  or  for  their  bene- 
fit—Jlfors  Le  Blanch  y.  Wilson  (42  Law  J.  Rep.  (n.  &)  C.  P.  70)  overruled 
(Lush,  J.,  dissentienU).  Baaendale  v.  London^  Chatham  and  Dover  BaiL  Co.,  44 
L  J.  Bep.  (Ex.  Ch.)  Ex.  20. 

Medical  Act,  1858. — Medical  practiHotur  registered  at  the  date  of  trial,  hut 
ntitiieT  qualified  nor  reoistered  vhen  services  rendered — Right  to  recover, — A  licen- 
tiate of  the  Society  of  Apothecaries  cannot  recover  his  charges  for  advice  and 
medicine  in  a  case  not  requiring  surgical  treatment,  where  it  appears  that  at  ^e 
date  of  his  services  he  did  not  possess  his  qualification,  and  was  not  registered 
under  the  Medical  Act  1858  (21  and  22  Vict  c  90),  s.  15,  though  he  is  so 
registered  on  the  day  oi  the  tiial  of  the  action. — Leman  v.  Housdey,  44  L.  J. 
Rep.,  Q.  B.  22. 

Neouosncb. — Certificated  Manager  of  coUierv — Liability  of  master. — ^The 
owners  of  a  colliery  who  have  appointed  a  certificated  manager  under  the  Coal 
Mines  Regulation  Act,  1872  (35  and  36  Vict  c.  76),  a.  26,  are  not  liable  for  an 
injmy  to  a  workman  in  the  colliery  caused  by  Uie  negligence  of  the  manager,  as 
there  is  nothing  in  the  statute  to  make  him  other  than  fellow  workman  of  the 
person  injured. — HoweUs  y.  Landore  Sievnens  8tul  Co.,  44  L.  J.  Rep.,  Q.  B.  25. 

Kkw  Trial. — Inadequacy  of  damages — Compromise  amongst  jury — Slander. — 
A  new  trial  will  be  granted  for  inadequacy  of  damages  in  an  action  for  slander 
vfaexe  the  smallness  ^  the  amount  shows  that  the  jury  have  made  a  compromise, 
and,  instead  of  deciding  the  issues  submitted  to  them,  have  agreed  to  find  for 
tha  plaintiff  for  nominal  damages  aiHy.-'Falvey  v.  Stanford,  L.  R,  10  Q.  R  54. 

VOU  XDC.  NO.  CCXXI. — ^MAY  1875.  U 
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SHERIFF  COURT,  ABERDEEN. 

Sheriffs  Quthbie  Smith  and  Dove  Wilson. 

'WILLIAM  oiBB  V,  J.  AND  J.  CROMBIE. — ith  December  1874  and  I6th  Febrtiary  1875. 

Negligence — Damages — FacUrry  Acts. — This  was  a  case  at  the  instance  of 
William  Gibb,  residing  in  Woodside,  against  J.  &  J.  Crombie,  manufacturers, 
Grandholm,  for  £2bO  of  damages  in  consequence  of  the  pursuer,  who  was  in  the 
employment  of  the  defra.,  and  was  a  '*  young  person*'  within  the  meaning  of 
the  Factory  Acts,  having  on  2nd  April  1873  been  struck  and  severely  injured 
by  a  belt  of  a  wool-tearing  machine  at  which  he  was  then  working  having 
broken — which  belt  was  insufficient  for  the  purposes  to  which  it  was  being 
applied  by  the  pursuer,  the  machine  also  being  defective  in  the  bushes  and  other 
parts  thereof,  and  being  further  unfenced,  all  of  which  contributed  to  the  said 
accident  happening  to  the  pursuer.  The  pursuer  averred  that  the  bushes  and 
other  parts  of  the  machine  were  completely  worn  away,  that  the  spout  shaft  was 
not  true  or  level,  that  the  machine  and  the  belt  connecting  it  with  the  main 
shaft  were  old,  and  had  been  repaired  till  they  could  be  repaired  no  lon^r. 
The  belt,  by  reason  of  its  said  condition,  was  apt  to  fly  off  m)m  the  machine 
and  to  snap  asunder ;  had,  indeed,  frequently  slipped ;  and  numerous  complaints 
had  been  made  about  it  to  the  defrs.  and  their  foreman.  On  the  occasion  libelled 
the  belt  flew  off  the  face-pullev  of  the  machine  and  caught  the  pursuer,  and 
dragged  him  along  until  it  broke.  The  pursuer  sustained  a  compound  commi- 
nuted fracture  of  the  right  arm,  which  had  subsequently  to  be  amputated,  and 
he  was  laid  aside  from  work  for  upwards  of  seven  weeks. 

The  defrs.  averred,  in  rejjly,  that  the  machine  was  in  every  respect  sufficient 
for  the  purposes  for  which  it  was  being  used,  and  was  in  thorough  repair ;  that 
the  pursuer  had  been  instructed  to  work  it,  and  had  been  working  it  for  some 
weeks,  during  which  he  made  no  complaint  as  to  its  insufficiency ;  that  the 
accident  occurred  through  the  fault  of  tne  pursuer  in  laying  hold  of  some  part 
of  it  or  its  gearing  while  in  motion  ;  and  that,  he  having  on  many  previous 
occasions  raised  a  false  alarm  by  ci^dng  out  and  otherwise,  his  fellow-workeis 
on  this  occasion  did  not  go  to  his  assistance  so  soon  as  they  would  other- 
wise have  done.  The  defrs.  also  farther  averred  that  the  pursuer,  who  was 
employed  as  a  night-worker,  had,  when  seeking  employment,  represented  him- 
self to  be  18  years  of  age,  and  on  the  faith  of  these  representations  the  defrs. 
employed  him  as  an  adult — ».e.,  as  a  person  beyond  the  age  of  "  a  young  per- 
son"  in  the  sense  of  the  Factoiy  Acts — and  paid  him  accordingly. 

After  evidence  was  taken,  the  following  interlocutor  was  pronounced  by 
Sheriff  Dove  Wilson : — 

*'  Aberdeen,  4th  December  1874. — Having  considered  the  cause,  Finds  that  at  Uie 
time  the  injury  libelled  was  sustained  the  pursuer  was  a  young  person  within 
the  meaning  of  the  Factoir  Acts,  and  was,  in  breach  of  their  provisions,  em- 
ployed by  the  defrs.  at  night- work  and  at  unfenced  machinery :  Finds  that  the 
mjury  happened  in  consequence  of  his  being  so  employed  :  Finds  that  the  defrs. 
have  failed  to  prove  that  the  pursuer  was  so  employed  through  his  own  fault, 
or  that  his  own  negligence  contributed  to  the  accident :  Finds,  therefore,  that 
the  defrs.  are  liable  in  damages  :  Modifies  the  same  to  the  sum  of  £100  sterling, 
and  decerns  for  said  sum  against  the  defrs. :  Finds  the  defrs.  liable  in  ex- 
penses, &C.  J.  BovB  Wilson. 

**  Note. — I  do  not  think  that  any  ground  is  made  out  at  common  law  for  attach- 
ing liability  to  the  defrs.    Under  the  decision  of  Lord  Chancellor  Cairns,  in  the 
case  of  Weir  or  Wilson  v.  Merry  <£  Ouninghame  (29th.  May  1868,  6  M.  (H.  L.), 
^^4),  .tiie  law  as  to  the  liability  of  a  master  for  acciaents  happening  to  the  servant 
lao§|d  on  the  broad  and  intelligible  g^und  that  the  master  is  not  liable,  unless 
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it  can  be  ahown  that  he  was  negligent  in  the  perfoimance  of  some  duty  which 
he  had  undertaken  to  the  servant  to  perform,  in  the  present  case  it  is  apparent 
that  the  defirs.  did  not  undertake  personally  to  supenntend  the  details  of  the 
machinery.  It  would  have  been  impossible  for  them  to  do  so.  All  that  their 
Bervant  could  expect  would  be  that  the  defrs.  should  provide  competent  workmen 
ai^  a  due  supply  of  materials  to  keep  their  machinery  in  order.  These  duties 
the  defrs.  appear  to  have  dischaiged  with  liberality,  as  there  does  not  appear  to 
have  been  even  a  complaint  made  to  them  by  their  servants  on  the  subject  If 
the  case,  therefore,  stood  on  the  common  law,  and  were  one  between  an  adult 
and  the  de£n«.,  it  would  seem  to  me  to  be  clear  that  the  defrs.  would  fall  to  be 
asBoilzied.  As  illustrations  of  the  application  of  the  principle  of  Wilson  v.  Merry 
S  Ouninghame  to  circumstances  somewhat  resembling  the  present,  I  may  refer 
to  the  cases  of  Ballmy  v.  Oree  (23rd  May  1873,  9  M.  626)  and  Searle  v.  Lindsay 
(22nd  November  1861,  31  L.  J.  (C.  P.),  106). 

'*  In  the  present  case,  however,  two  statutory  duties  have  been  disregarded. 
The  pursuer  was  a  young  person  under  eighteen  years  of  age,  and  in  respect  of 
such  persona  it  is  provided  by  the  Factory  Acts — firstly,  that  they  shall  not  be 
employed  during  the  tiight ;  and,  secondly,  that  the  machinery  at  which  they 
are  to  be  employed  shall  be  feiic«cL  As  to  the  first  of  these  provisions  and  its 
breach  there  is  no  room  for  question.  The  obligation  is  contained  in  the  Act 
13  <k  14  Vict.,  cap.  64,  sec.  1.  The  breach  is  proved  by  the  certificate  of  the* 
pursuer's  age,  showing  him  to  be  under  eighteen,  and  by  his  having,  notwith- 
standing  this,  been  employed  in  the  night  shift.  The  second  statutory  duty  is 
contained  in  the  Act  7  &  8  Vict,  c.  15,  sec.  21,  as  amended  by  the  Act  19  &  20 
Vict,  c  38,  sec  4.  Under  the  first  of  those  Acts  it  was  held  that  all  machinery 
had  to  be  fenced,  but  the  second  Act  restricted  it  so  as  to  make  the  obligation 
to  fence  applicable  only  to  the  machinerv  with  which  women,  children,  or  young 
persons  are  liable  to  come  in  contact.  The  machine  at  which  the  pursuer  was 
employed  was  unfenced,  and  it  seems  to  me  that  this  constitutes  a  breach  of 
the  second  statutory  du^.  It  is  no  answer  to  the  statutes  to  say  here  that  such 
machines  are  never  fenced,  or  that  young  persons  are  not  intended  to  be  em- 
ployed at  them.  The  statutes  cannot  be  construed  so  as  to  permit  the  occa- 
sional employment  of  young  persons  at  unfenced  machinery ;  and  so  long  as  a 
young  person  was  employed  at  the  machine  in  question,  it  fell  within  the  sta- 
tutory provisions  as  to  fencing.  The  mere  fact  of  such  employment  brings  it 
within  the  statutes. 

"  To  the  action,  as  one  laid  for  a  breach  of  the  statutoxy  duties  thus  explained, 
various  defences  have  been  pleaded.  These  defences  seem  to  me  capable  of 
being  reduced  to  the  three  following  propositions  : — (1)  that  the  breaches  of  the 
statutory  duties  give  rise  merely  to  claims  for  penalties,  and  do  not  authorise 
actions  of  dama^  for  resulting  injuries ;  f2)  that  the  breaches  of  duty  in  this 
caee  occurred  without  fault  on  the  part  oi  the  defrs.,  and  in  consequence  of 
iatdt  on  the  part  of  the  pursuer ;  and  (3)  that  the  accident  did  not  result  from 
the  breaches  of  statutory  dutv,  but  from  the  fault  or  negligence  of  the  pursuer 
at  the  time  when  it  happened. 

*'(!)  The  defence  that  breaches  of  the  statutory  duties,  though  they  may- 
render  the  breaker  liable  to  various  pecuniarjr  penalties,  cannot  give  rise  to  a 
claim  of  damages,  has  been  negatived  by  decisions  already  pronoimoed.    In 
Contk  V.  SUel  (18th  Jan.  1854,  23  L.  J.  (Q.  B.)  120)  it  was  hdd  that  where  a 
public  duty  was  laid  on  any  one  by  statute,  damages  caused  bv  its  breach  might 
De  recovered  in  addition  to  the  penalty.    That  case  was  laia  under  a  statute 
relating  to  merchant  shipping,  but  in  CasuweU  v.  Worth  (18th  Jan.  1856,  25  L. 
J.  (QTb.)  121)  it  was  hela  that  the  same  rule  applied  to  the  Factory  Acts.    The 
rule  has  been  followed  in  several  cases  since.    As  the  duty  is  by  the  Factory 
Acts  laid  on  the  occupiers  of  the  mill,  it  is  a  resulting  peculiarity  of  claims  of 
damages  under  the  Factory  Acts,  distinguishing  them  from  claims  at  common 
law,  tnat  the  occupiers  of  the  nuU  are  personally  responsible  for  the  breach 
and  are  debarred  nom.the  benefit  of  any  plea  that  the  breach  was  committed 
by  their  managerBy.  without  personal  fault  being  attributable  to  themselves^ 
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The  person  on  whom  the  statute  htys  the  duty  is  answerable  for  the  damage 
done  oy  the  breach.  Whether  in  the  cases  in  which  the  occupiers  have,  under 
the  Acts,  recourse  for  the  penalty  against  a  defietulting  manager,  they  might 
not  also  nave  recourse  for  tne  damages  awarded,  may  be  a  question,  but  there 
is  no  question  but  that  between  the  injured  party  and  the  occupiers  the  latter 
are  liable. 

^*  (2)  The  defence  that  the  breaches  of  the  statutory  duty  in  this  case  were  not 
the  dem.'  but  the  pursuer's  fault,  raises  the  question  whether  the  pursuer  can 
be  blamed  for  undertaking  the  employment.  In  considering  this,  the  relatiTe 
positions  of  the  pursuer  and  the  de&s.  must  be  kept  in  view.  The  pursuer, 
although  he  happened  to  be  within  six  or  seven  months  of  eighteen,  and  thus 
possessed  almost  the  same  discretion  as  if  he  had  been  of  full  age,  was  as  much 
a  young  person,  under  the  Factory  Acts,  as  if  he  had  been  bareljr  thirteen ;  and 
under  tne  Factory  Acts  the  duty  of  keeping  the  statutory  provisions  in  question 
is  laid  distinctly  on  the  employer,  and  upon  him  only.  It  seems  the  Leds- 
lature  has  thought  that  from  young  persons  of  tender  years,  neither  a  knowledge 
of  the  statutes,  nor  the  discretion  necessary  to  understand  the  importance  of 
keeping  them,  was  to  be  expected.  Had  the  pursuer  been  14  vears  of  age,  a 
plea  tlukt  he  knew  the  statutes  and  voluntarily  undertook  the  risk  of  disregard- 
ing them,  could  not  have  been  maintained,  and  I  see  no  ground  on  which  a 
distinction  can  be  drawn  in  this  respect  between  one  voung  person  and  another. 
It  might  have  been  different  had  the  defrs.  been  able  to  maintain  that  they 
had  been  fraudulently  misled  as  to  the  pursuer's  age.  There  is,  however,  no 
satisfactory  evidence  that  the  pursuer  even  said  he  was  18,  and,  moreover,  I 
doubt  much  if  even  such  a  statement  would  have  protected  the  defins.  In  a 
prosecution  for  the  statutory  penalty  it  is  plain  that  it  would  not  Under  the 
66th  section  of  the  Factory  Act  of  1844,  the  defrs.  would  not  escape  unless  they 
proved  at  the  trial  that  the  pursuer  was  truly  18.  It  would  perhaps  be  going 
too  far  to  make  this  the  test  of  civil  responsibility,  but  I  can  see  no  ground  for 
escape  for  the  defrs.,  unless  they  could  at  least  show  that  they  had  made  diligent 
inquiry  as  to  the  pursuer's  age,  and  were  (notwithstanding)  misled  through 
some  fraud  on  the  pursuer's  part  Merely  asking  the  pursuer  is  truly  no 
sufficient  inquiry.  One  subject  of  the  statute  is  to  protect  young  persons 
against  themselves,  and  the  temptation  to  falsehood  in  the  chance  of  getting 
higher  wages  might  be  so  irresistible  as  to  make  the  inquiry  at  the  party  him- 
8e&  practically  worth  nothing.  There  is  no  attempt  in  this  case  to  prove  anv- 
thing  beyond  such  an  inquiry.  Although  the  pursuer's  relatives  lived  in  the 
neighbourhood,  no  inauiry  was  made  at  them ;  and  although  a  certificate  of 
his  birth,  as  the  sequel  nas  shown,  could  easily  have  been  got,  it  was  not  asked  for. 
No  doubt  the  Factory  Acts  do  not  specify  either  of  those  modes  of  proof,  but 
under  those  Acts  the  defrs.  were  liable  to  the  penalty,  unless  they  proved  the 
age.  The  provisions  of  the  Factory  Acts  seem  to  me  so  stringent  as  to  leave 
no  escape  for  the  defrsi,  unless  it  were  at  least  proved  that  they  or  their  managers 
did  ev^3rthing  which  it  was  possible  to  do  to  obey  them,  and  that  they  took 
every  possible  precaution  to  oe  certain  as  to  the  pursuer's  age.  It  appears  that 
the  dens.'  managers,  who  employed  the  pursuer,  were  to  some  extent  misled 
by  Ms  having  been  previously  at  nieht-work  in  the  employment  of  a  paper- 
maker,  but  tne  inquiry  at  those  works  may  also  have  been  perfrmctory  ;  and, 
besides,  there  appears  to  be  in  the  Factory  Acts  a  power  to  papermakers,  in 
certain  circumstances,  to  employ  yoimg  persons  at  night.  In  conclusion,  in 
regard  to  this  defence,  I  think,  although  not  without  hesitation,  thi^  it  is  in- 
sufficient— firstly,  because  the  statutory  duties  are  laid  on  the  defrs.,  and  it  is 
not  proved  that  they  or  their  servants  did  everything  which  it  was  possible  to 
do  in  order  to  obey  them ;  and,  secondly,  because  uie  statutory  protection  is 
given  to  the  pursuer,  and  it  is  not  proved  that  he  committed  any  fraud  by 
which  it  ougnt  to  be  forfeited. 

«(3)  There  remains  the  question  whether  it  was  the  breaches  of  duty,  or  some 
fault  or  negligence  on  the  part  of  the  pursuer  at  the  time,  which  caused  the 
accident    it  is  clear  that  negligence  on  the  pursuer's  part  would  bar  his  claim 
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{CaagmU  t.  WorO^,  quoted  mpra,  18th  Jan.  1866,  25  L.  J.  (Q.  B.),  121),  and 
that  he  would  not  escape  from  its  consequences  by  reason  of  his  being  a  young 
peraon.  (Abbot  v.  Maefie,  7th  December  1863,  33  L.  J.  (Ex.)  176.)  Prima 
jacifj  the  accident  looks  as  if  it  had  been  caused  by  the  breach  of  the  statutonr 
dutiea.  It  happened  to  a  young  nerson  at  the  end  of  a  night's  work  for  whicn 
his  capacity  must  be  taken  to  have  been  insufficient,  and  from  unfenced 
machinery,  of  which  he  must  be  presumed  to  be  ui^t  to  have  the  control.  In 
these  carcumstances,  it  is  reasonable  to  ask  for  some  proof  of  negligence  on  the 
porsaer's  part.  What  is  said  is^  that  the  pursuer  must  have  been  *  tampering' 
with  the  machine.  It  is  not  suggested  that  through  mere  mischief  ne  was 
meddling  with  machinery  he  had  no  business  with,  or  was  playing  tricks  with 
his  own  machine.  What  is  suggested  is  that,  although  ne  had  often  been 
warned  not  to  do  so,  he  was  trying  to  adjust  the  belt,  after  it  had  flown  off, 
without  first  stopping  the  machine.  Whether  the  accident  happened  in  this 
way,  or  in  the  way  the  pursuer  describes,  there  is  no  positive  evidence  sufficient 
to  decide ;  but  assuming  that  the  defrs.'  theory  was  true,  it  was  at  most  an  in- 
discretion committed  by  the  pursuer  in  attempting  to  perform  his  duty,  and  it 
was  precisely  the  bad  consequences  of  such  natiind  indiscretions  on  the  part  of 
young  persons  which  the  Legislature  Inust  have  desired  to  prevent  ^en  it 
prohibited  their  employment  at  dangerous  work.  In  considering  what  is 
n^iigence  or  misconduct  on  his  part,  the  capacity  of  the  pursuer  must  always 
be  Kept  in  view.  Even  in  an  adult,  doing  a  thing  merely  in  the  knowledge 
that  it  is  dangerous  is  not  of  itself  proof  of  negligence.  (See  BrUton  v.  Great 
WeMtem  Cotton  Co.,  29th  Feb.  1872,  41  L.  J.  (Ex.)  98,  in  which  an  adult  got 
dsmages  though  he  knowingly  undertook  to  work  at  unfenced  machinery.)  In 
^  case  of  a  young  person,  it  is  much  clearer  that  a  similar  thing  amounts  to 
no  more  than  an  indiscretion. 

^On  the  whole  matter,  I  am  of  opinion,  for  the  reasons  I  have  stated,  that  no 
sufficient  answer  has  been  made  to  the  pursuer's  case,  in  so  far  as  it  is  laid  on 
the  Factory  Acts,  and  therefore  that  damages  are  due.  J.  D.  W." 

This  judgment  was  taken  to  review,  and  the  following  interlocutor  was 
pronounced  : — 

**  Edinburgh,  I6th  February  1875. — The  Sheriff  having  considered  the 
reclaiming  petition  for  the  defrs.  against  the  interlocutor  of  4th  December  last, 
with  the  answers  thereto  for  the  pursuer's  proof,  productions,  and  whole 
process,  sustains  the  appeal,  recalls  the  interlocutor  appealed  against :  Finds 
that  it  is  not  proved  that  the  injuries  of  the  minor  pursuer  were  caused  by  any 
want  of  fencing  or  other  defect  in  the  machine  in  question,  for  which  the  defrs. 
are  responsible  :  And  in  respect  it  appears  that  they  had  used  all  due  diligence 
to  enforce  the  provisions  of  the  Factory  Acts,  they  are  not  liable  to  the  pursuer 
or  his  father  for  his  being  employed  at  nightwork  under  eighteen  years  of  age, 
contrary  to  the  requirement*  of  said  Acts  :  Therefore  assoilzies  the  defrs.  from 
the  conclusions  of  the  summons  :  Finds  the  pursuer  liable  in  expenses,  allows 
an  account  thereof  to  be  given  in,  and  remits  tne  same  to  the  auditor  for  taxation, 
and  decerns.  J.  Guthrie  Smith. 

^NoU, — With  the  consent  of  the  parties  the  Sheriff  went  to  the  defrs.' 
mill  to  see  the  machine  at  which  the  accident  occurred.  It  is  a  teaser  of  the 
description  usually  found  in  woollen  factories,  standing  by  itself  in  a  part  of 
the  building  specially  devoted  to  this  kind  of  work,  with  abundance  of  room 
for  the  person  m  charge  to  move  about  In  accordance  with  the  usual  arrange- 
laent,  tne  body  of  the  machine,  which  is  its  most  dangerous  part,  is  all  boxed 
in,  and  a  slide  opens  and  shuts  at  the  end  where  it  is  fed  and  discharged. 

**The  fan  which  blows  away  the  dust  from  the  wool  in  the  process  of  teasing 
IS  driven  by  a  belt  at  the  side,  passing  round  the  drum,  and  it  was  this  belt 
which  caused  the  accident.  The  pursuer  says  he  had  been  oiling  the  fan,  and 
^ns  in  the  act  of  returning  *  when  the  belt  sprang,  caught  his  right  arm,  and 
before  he  knew  where  he  was  had  it  round  the  drum.'  He  is  the  only  witness 
to  the  occurrence,  and  it  is  not  easy  to  understand  how  the  accident  could  have 
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happened  in  the  way  described  ;  for,  first,  there  was  no  need  for  his  being  so 
close  to  it ;  and,  second,  the  strap  of  the  upper  pulley,  which  passes  round  the 
axle  of  the  drum,  and  is  on  the  outside  of  the  fan  strap,  must  necessarily  have 
acted  as  a  fence  in  keeping  the  latter  in  its  place  in  the  event  of  its  slipping  ofL 
The  more  likely  explanation  is  that  the  strap  having  slipped,  the  pursuer  was 
trying  to  put  it  on  without  first  stopping  the  machine,  which  it  is  admitted  was 
contrary  to  orders,  and,  indeed,  would  l^  a  most  dangerous  proceeding.  If  this 
is  how  it  happened  there  is  plainly  an  end  of  the  case ;  for,  all  question  of 
fencing  apart,  a  master  is  not  liable  to  a  workman  himself  for  the  consequences 
of  his  own  folly,  at  least  when  he  possesses  the  intelligence  which  may  be 
supposed  to  be  possessed  by  a  lad  of  18.  While  the  Factory  Acts  make  fencing 
in  certain  circumstances  a  matter  of  statutory  obligation — ^the  omission  of 
which  both  subjects  the  offender  to  penalties  and  entiUes  the  injured  party  to 
redress — ^it  has  been  laid  down  in  each  of  the  three  kingdoms — *  That  the 
Action  must  be  subject  to  the  rules  of  common  law,  and  one  of  these  is  that  a 
want  of  ordinary  care  or  wilful  misconduct  on  the  part  of  the  pit.  is  an  answer 
to  the  claim.'— CVwu;^;^  v.  Worth,  5  CL  and  BL.  849  ;  TraiUa  v.  Small  <&  Boau, 
11  Macph.,  888  ;  and  an  Irish  case — M^Oracken  v.  Dargen,  I  Ir.  Jurist,  N.S., 
404. 

''  The  pursuer,  however,  denies  that  he  was  touching  the  strap  at  the  time,  and 
a  large  body  of  evidence  nas  been  led  on  the  question  whether  anything  could 
have  been  done  by  the  defrs.  to  prevent  such  an  occurrence  as  the  pursuer  savs 
ilid  happen  on  the  occasion.  As  r^ards  the  mill  gearing,  meaning  thereby  the 
train  of  toothed  wheels  at  the  upper  part  of , the  side  of  the  machine,  any  further 
protection  was  evidently  unnecessary,  because  they  are  practically  out  of  any- 
iXKly's  reach  ;  and,  although  no  doubt  the  term  is  defined  by  the  Act  of  1844, 
section  73,  must  be  held  to  include  every  *  wheel,  drum,  or  pulley'  by  which 
motion  is  communicated  from  the  moving  power  to  the  different  parts  of  the 
machinery.  Two  observations  fall  to  be  made  on  the  provisions  of  the  statute 
relating  to  fencing.  In  the  first  place,  these  parts  of  the  gearing  only  now 
require  to  be  fenced  *  with  which  children,  young  persons,  and  women  are 
liable  to  come  in  contact,  either  in  passing  or  in  their  ordinary  occupation  in 
the  factory'  (19  and  20  Vict.,  c.  38,  sec.  4).  In  the  second  place,  so  rar  as  the 
Sheriff  is  aware,  the  term  has  never  been  held  to  apply  to  belting.  That  is 
in)ecially  dealt  with  in  the  Act,  the  inspector  being  empowered  to  direct  any 
driving  strap  or  band,  which  in  his  opinion  is  dangerous,  to  be  fenced  ;  and,  in 
the  event  of  a  difference  of  opinion  between  him  -and  the  millowner  whether  it 
is  necessary  and  possible  to  uo  so,  the  question  is  referred  to  arbitration  (7  and 
8  Vict,  c.  15,  sec.  43,  sec.  60,  and  19  and  20  Vict.,  c  38,  sec  6).  Now,  it  is 
abundantly  proved  that  the  risk  of  injury  from  young  persons  coming  in  con- 
tact with  the  strap  in  question  never  occurred  to  any  one ;  that  in  similar 
establishments  it  is  not  customary  to  have  anv  special  protection  at  this  part  of 
the  machine ;  and  no  instance  is  mentioned  of  anv  lactory  inspector  having 
deemed  it  his  duty  to  interfere.  Upon  these  facts,  the  Sheriff  lias  no  difficulty 
in  holding  that  the  guarding  of  the  fan  belt  is  not  made  matter  of  statutory 
obligation,  and,  as  regards  the  alleged  liability  of  the  belt  to  slip  off  from  the 
looseness  of  the  bushes,  the  pursuer  has  entirely  failed  to  show  that  any  defects 
which  may  have  arisen  from  wear  and  tear  were  directly  connected  with  the 
accident. 

"The  remaining  ground  of  action  pleaded  for  the  pursuer  is  that,  the  accident 
having  happened  at  night,  the  defi*R.  took  the  risk  of  it,  because  the  pursuer, 
being  under  18,  ought  not  to  have  been  allowed  into  the  mill  after  6  p.m.  It 
seems  to  be  a  sufficient  answer  that  he  was  employed  as  an  adult,  at  an  adult's 
wages,  and  in  the  belief  that  he  was  an  adult  m  X)oint  of  fact.  The  pursuer 
came  asking  night- work  from  another  work  where  he  had  been  working  on  the 
night-shift.  Young  persons  employed  bv  day  get  from  7s.  to  lOs.  a  week, 
adults,  by  night,  148.  and  upwards;  and  the  pursuer  received  15s.  While, 
therefore,  his  motive  for  passing  himself  off  as  being  four  or  five  months  older 
than  he  really  was  is  intelligible,  it  is  impossible  to  understand  what  object  the 
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defrs.  had  to  gun  by  wilfully  breaking  the  law.  Mr.  Brooks  saya  that  he  ex- 
pressly asked  nim  lus  age  b^ore  he  was  engaged.  This  the  pursuer  denies,  but 
It  is  not  disputed  that  the  question  was  repeated  in  a  different  but  much  more 
formal  manner  some  time  after  he  had  obtained  admission  to  the  defrs.'  milL 
Having  reason  to  suspect  that  some  of  the  night  hands  were  imder  age,  they 
-caused  a  general  muster  to  be  made,  and,  the  whole  being  passed  through  Mr. 
Orombie's  room,  every  one  about  whose  age  there  could  be  a  doubt  was  expressly 
asked  the  question  That  the  examination  was  particular  is  proved  by  the  fact 
that  it  resulted  in  a  number  of  dismissals,  including  the  pursuer's  companion 
^Boas),  who  succeeded,  along  with  him,  in  passing  Brooks  at  the  time  of  the 
engagement  At  the  above  muster,  the  pursuer  again  denies  that  he  was  asked 
his  age ;  but,  if  the  question  was  not  put  in  so  many  words,  he  must  have  quite 
well  understood  the  object  of  the  proceeding,  and  that  to  be  found  out  meant 
being  turned  out  A  factory  hand  of  18  is  far  too  intelligent  not  to  understand 
that  To  give  him  damages  for  having  successfully  eluded  detection  on  that 
occasion,  notwithstanding  that  the  defrs.  were  doing  their  best  to  comply  with 
the  law,  on  the  groimd,  forsooth,  that  *  young  persons'  like  him  reqidre  protec- 
tion agunst  themselves,  and  that  this  was  the  object  of  the  Factory  legislation, 
would  be  bringing  the  matter  to  a  point  which  is  in  violation  of  the  plainest 
equity,  and  never  could  have  been  contemplated.  J.  Q.  S." 

Act. — O,  Prosur, AU, — D,  LitUejohn,    . 


Sheriff  Ck>HBiE  Thomson. 

H.  O.  LUMSDEN  V.  DAVID  SOUTEB  AND  JOHN  ROBERTSON. — lOth  April  1875. 

Herding  Acts, — This  was  a  case  in  the  Small  Debt  Court  at  the  instance  of 
Hugh  (Gordon  Lumsden,  '&8q,  of  Auchindoir,  s^nst  David  Souter,  farmer  at 
BuoL,  and  John  Robertson,  larmer  at  Muckle  Bodiebrae,  both  in  the  parish  of 
Cabrach,  for  £S,  Is.  Id.,  in  terms  of  the  Act  of  Parliament  of  Scotland,  1686, 
Chapter  u.,  being  the  amount  payable  to  him  at  the  rate  of  half  a  merk  of  Scots 
money  (being  sixpence  and  two-thirds  sterling)  for  each  sheep  of  a  flock  of  290 
sheep  belonging  to  the  defrs.  which  they  had,  on  the  24tn  December  1874, 
tiespasBing  and  going  on  the  face  of  the  Hill  of  John's  Cairn,  below  the  Well 
of  the  Wood,  in  theparish  of  Auchindoir,  belonging  to  the  pursuer,  and  forming 
part  of  his  estate— Olova — said  sheep  not  having  been  herded  as  required  by 
the  said  Act    The  following  is  the  interlocutor  of  the  S.-S. : — 

^'This  is  an  action  brought  under  the  old  Winter  Herding;  Act  of  1686.  It 
concludes  for  payment  of  £8,  Is.  Id.,  being  at  the  rate  of  naif  a  merk  Scots 
money  for  eacn  sheep  of  a  flock  of  290  sheep  which  is  alleged  to  have  trespassed 
on  the  pursuer's  ground,  and  in  respect  of  which  trespass  the  defrs.  are  said  to 
be  liable  in  the  penalties  of  the  statute. 

''What  is  proved  is  this,  that  in  the  end  of  December,  when  snow  was  lying 
somewhat  deeply  on  the  hills,  the  defrs.  sent  the  sheep  in  question  from  the 
upper  part  of  the  Cabrach  in  the  hope  of  their  at  once  reaching  certain  low- 
•coontry  pasture  which  they  had  taken  for  them  in  Auchindoir.  The  sheep 
started  on  a  Tuesday,  and  it  is  admitted  that  on  Wednesday  afternoon  they 
Were  on  the  ground  libelled,  which  belongs  to  the  pursuer,  and  which  is  pro- 
hably  not  more  than  four  miles  from  the  place  from  which  they  had  started. 
They  remained  on  the  pursuer's  ground  oil  Thursdav.  It  has  been  established 
that' the  shepherd  followed  so  far  as  he  could  an  old  track,  and  although  the 
sheep  when  found  by  the  pursuer's  servants  were  not  upon  that  track,  yet  the 
snow  afforded  a  very  good  excuse  for  the  road  being  missed.  The  snow  also 
prevented  the  sheep  from  proceeding,  at  least  without  risk.  It  is  not  averred 
that  the  sheep  did  any  damage  wliatever  to  the  pursuer's  ground.  It  is  a  pure 
case  of  trespass  without  damage.  To  such  a  case  the  statute  undoubtedly  ap^ 
pties  in  certain  circumstances — that  is  to  say,  penalties  may  be  recovered,  as  well 
tt  and  in  addition  to  damage,  for  injury  which  may  have  been  sustained.    The 
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fvestdon  is  whethep  the  present  case  is  of  the  class  contemplated  by  tihe  statate. 
am  of  opinion  that  it  is  not,  and  for  these  reasons. 

"  The  ^consideration'  npon  which  the  Act  proceeds  is  '  the  prejudice  and 
damage  whicli  the  lieges  do  sustain  in  their  planting  and  enclosares,  whereby 
the  yonng  trees  and  hedges  are  eaten  and  destroyed ;'  and  the  end  which  the 
Act  contemplates  is.  that  cattle,  sheep,  &c.,  *  may  not  eat  or  destroy  their  neigh- 
bours' ground,  woods,  hedges,  or  planting.'  The  ground  here  was  a  heathery 
hillside.  It  was  neither  planted  nor  enclosed,  and  therefore  no  woods  or  hedges 
or  planting  of  any  kind  could  have  been  eat^  or  destroyed  by  the  defrs.'  sheep. 
It  IS  quite  true  that  there  is  a  clause  in  the  statute  which  may  be  held  to  imply 
that  grass  is  intended  to  be  protected  by  it.  That  is  not  the  leading  object  <» 
the  enactment,  however,  ana  on  the  most  liberal  construction  of  its  terma  I  am 
of  opinion  that  the  bare  act  of  trespass  is  not  what  is  struck  at,  but  trespasa 
accompanied  with  eating  or  destroying  of  trees  or  hedges,  or  damage  done  to 
grass.  As  I  have  said,  no  damage  whatever  is  alleged  here,  except  the  act  of 
trespass.  I  may  refer  the  parties  to  a  case  in  this  Court  in  1870,  in  which  judg- 
ments were  pronounced  by  the  late  Sheriff  Jameson  and  myself,  and  which  is 
reported  unaer  the  name  of  Gordon  v.  Grant  in  the  14th  volume  of  the  Journal 
ofJurisprudencej  p.  476.  There  will  be  decree  absolvitor,  with  coats  against 
the  pursuer." 

Act. — B.  Damdson, AH* — 0.  Prosser^ 


PERTH  SMALL  DEBT  COURT. 

Sheriff  Barclat. 

A.  V.  a— 2nd  April  1875, 

Liability  for  School  Rates. — This  was  an  action  wherein  the  question  was 
raised,  whether  an  obligation  in  a  lease  by  a  landlord  to  relieve  his  tenant  from 
schoolmaster's  salaiy  was  abrogated  bv  the  Education  statutes  substituting 
schoolrates  in  place  of  schoolmaster's  salaty.  The  S.-S.  decided  for  the  tenant^ 
explaining  his  reasons  in  the  following  note : — 

'^  Ferihf  2nd  April  1875. — This  action  is  to  recover  £6,  Os.  5d.,  being 
balance  of  rent  for  crop  and  year  1873.  It  is  admitted  ^at  the  balance 
of  rent  has  been  retained  to  meet  the  '  school  rates '  for  the  same  year,  paid  by 
the  defr. — the  tenant — and  from  which  he  maintains  the  pursuer — the  land- 
lord— is  by  lease  bound  to  relieve  him.  The  clause  in  the  lease  is  very  awk- 
wardly framed,  and  is  in  these  terms — '  And  the  tenant  obliges  himself  to  pay 
all  road-money,  public,  parochial,  or  other  burdens  imposed  on  said  lands,  and 
payable  by  the  tenant  or  occupant  (cess,  minister's  stipend,  and  schoolmaster's 
salary  excepted).'  The  first  section  of  this  clause  binds  the  tenant  to  pay  what 
by  law  he  was  lx)und  to  pay,  and  therefore  is  wholly  surplusage.  It  is  proper 
to  state  that  it  was  explained  by  the  solicitor  of  the  landlord  that  this  strange 
clause  had  its  origin  by  the  agent  for  the  tenant  on  revisal  of  the  draft-lease 
having  added  the  words,  *  and  payable  bv  the  tenant  or  occupant,'  which  had 
no  place  in  the  other  leases  prepared  in  the  same  office.  The  addition  wholly 
changes  the  extent  of  the  allegation.  As  the  clause  originallv  stood  the  tenant 
is  taken  bound  to  pay  all  buraens  on  the  lands.  As  altered  he  becomes  bound 
only  to  pay  such  portion  as  is  by  law  imposed  on  the  tenant  The  exception 
relieves  the  tenant  from  that  obligation  so  for  as  relating  to  minister's  stipend 
and  schoolmaster's  salary,  but  is  wholly  silent  as  to  which  party  the  excepted 
burdens  are  to  be  paid.  The  exception  of  the  ^  ministers  stipend '  is  veiy 
strange,  as  no  part  of  such  has  ever  been  by  law  imposed  on  the  tenantry. 
It  may,  however,  afford  a  key  to  explain  the  next  term  of  '  schoolmasters 
salary.'  It  is  said  that  the  exception  was  intended  to  place  the  whole  of  the 
schoolmaster's  salary  on  the  landlord  instead  of  onlv  one  half  as  by  law  im- 
posed.   This  interpretation  of  the  clause  is  confirmed  by  the  £ict  that  hitherto 
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the  landlord  has  paid  the  v^iole  instead  of  the  half  imposed  on  him  by  law. 
This  maybe  explamed  by  the  other  fact,  so  highly  honourable  to  the  landlords 
of  Perthshire,  that  generally,  before  the  passing  of  the  recent  statute,  they  paid 
the  whole  of  the  schoolmaster's  salary,  and  did  not  ask  the  half  from  their  ten- 
antiy  as  they  might  have  done. 

**  The  parsaers  contention  now  is,  that  the  assessment  formerly  known  and 
described  in  the  lease  as  'schoolmaster's salary'  is  no  longer  m  existence ; 
that  'school  rates'  is  an  entirely  new  tax,  under  a  subsequent  statute,  and 
which  fdls  to  be  levied  and  allocated  in  terms  of  the  recent  Education  Act,  and 
therefore  supersedes  the  covenant  contained  in  the  lease.  The  general  rule  in 
queations  of  relief  is  that  the  clear  intention  of  contracting  parties  must  rule 
any  obscurity  in  the  expression  of  such  intention.  Where  a  special  tax  is 
obviously  meant  to  be  included,  then  any  increase  in  its  amount,  or  variation 
in  its  mode  of  levy  or  management,  does  not  exclude  from  the  benefit  of  the 
clause.  But  should  there  be  a  new  tax  introduced,  which  could  not  be  fore- 
seen, such  could  not  be  in  the  view  of  the  parties,  and  so  is  excluded  from  the 
general  'cause  of  relief.  The  parish  school  is  one  of  the  most  ancient  of  our 
national  institutes,  and  on  all  hands  is  admitted  to  have  been  the  source  ci 
much  of  the  prosperity  of  Scotland.  The  Acts  1663,  cap.  16,  and  1696,  imposed 
the  schoolmasters  salary  on  heritors  and  tenants  according  to  valued  rent. 
These  statutes  have  been  followed  by  many  modem  enactments  by  which  the 
burden  was  frequently  much  increased,  and  its  application  extended  :  43  George 
III.;  17  and  18  Vict,  cap.  78  ;  20  and  21  Vict,  cap.  59  ;  24  and  26  Vict, 
cap.  107.  Notwithstanding  these  repeated  variations  and  extensions  of  the 
educational  fund  and  machinery,  there  never  existed  a  doubt  but  that  they 
formed  but  parts  of  the  one  grand  national  school  institute  of  Scotland.  The 
question  now  arises  whether  the  recent  Educational  Act,  35  and  36  Vict, 
cap.  62,  upsets  the  entire  scholastic  law  of  ages,  and  has  intix>duced  for  the  first 
time  an  eancational  system  hitherto  unknown  and  unrecognized,  and  which 
could  therefore  not  have  been  foreseen  by  parties  entering  into  contracts 
anterior  to  the  date  of  the  enactment 

^  The  recent  Act,  so  far  from  ignoring  or  repealing  the  ancient  statutes,  nar- 
rates them,  and  then  introduces  the  improved  system,  with  the  narrative  that 
Mt  is  desirable  to  amend  and  extend  the  provisions  of  the  law  of  Scotland  on  the 
subject  of  Education  in  such  manner  that  the  means  of  procuring  efficient  edu- 
cation for  their  children  may  be  furnished  and  made  available  to  the  whole 
people  of  Scotland.'    By  the  23rd  section  of  the  Act,  parish  schools  and  parish 
schoolmasters  are  expressly  recognized,  and  dealt  with  as  important  and  essen- 
tial parts  of  the  new  system.     No  doubt  the  schools  are  henceforth  to  be  recog- 
nizea  as  'National'  rather  than  'Parochial'  schools,  though  in  point  of  fact 
many  parishes  will  only  still  have  their  one  time-hallowed  school    The  man- 
agement is  (for  good  or  evil  remains  yet  to  be  seen)  henceforth  vested  in  other 
hands,  but  still  in  feuit  marked  by  Parochial  divisions.    The  former  statutes  are 
<ndy  repealed  in  so  far  as  inconsistent  with  the  new  law,  and  there  is  no  incon- 
sistency in  existing  contracts  between  landlords  and  tenants  made  under  the 
former  law  remaining  untouched  by  the  new.     The  assessment  is  now  known 
as  'school  rates,'  instead  of  'schoolmaster's  salary.'    There  are  provisions  for 
regulating  in  future  the  schools.    These  are  more  varied  and  extensive  than 
effected  by  former  statutes,  though  each  in  succession  made  great  extensions  of 
oriffinal  provisions,  but  the  recent  statute  by  no  means  changed  the  sint^le  aim 
and  obiect  of  the  law.     It  still  is  the  education  of  the  people  by  a  public  tax. 
The  schoolmaster  of  necessity  is  still  the  vital  element  of  the  system.    There- 
fore 'school  rates,'  in  every  true  sense,  is  the  equivalent  and  synonym   of 
'schoolmaster's  salary.' 

"  The  pursuer  supported  his  plea  by  reference  to  the  case,  25th  June  1850 — 
^t  V.  Edvard.  This  case  was  one  of  difficulty,  and  in  consequence  was  laid 
Wore  the  whole  Court  The  taxes  forming  the  subject  of  discussion  in  that 
case  were  '  Prison  and  Police  Assessments,'  which,  up  to  the  dates  of  the  re- 
spective enactments,  were  unknown  in  Scotland,  and  therefore  could  not  pos- 
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jnbly  have  been  in  the  foresight  of  the  parties  when  they  entered  into  the  con- 
tract of  release  from  public  burdens.  The  defr.,  the  tenant,  on  the  other 
hand,  referred  to  the  case,  16th  July  1858,  Hunter  v,  Chalmers.  In  that  case  one 
•party  bound  to  relieve  another  from  'poor's  rates '  endeavoured  to  escape  from 
further  liability  because  of  the  *  Poor  Law  Amendment  Act'  That  statute 
made  a  &r  greater  change  in  the  whole  system  of  the  poor-law  than  the  recent 
•Education  statute  introduced  on  the  educational  system  of  Scotland.  The 
Court,  however,  unanimously  held  that  the  liability  remained  as  before.  These 
two  cases  are  instructive  of  the  general  principle  that  where  it  is  clearly  in- 
tended that  a  party  is  to  be  relieved  from  a  certain  public  burden  then  in  ex- 
istence, no  mere  change  in  its  name  or  management  can  operate  as  relieving 
.from  obli^tion.  But,  on  the  other  hand,  where  entirely  new  taxes  are  intro- 
duced which  had  no  prior  existence,  these  could  not  have  been  in  the  contem- 
plation of  the  contracting  parties,  and  therefore  cannot  be  brought  within  the 
^cope  of  the  contract 

"The  S.-S.,  therefore,  has  no  hesitation  in  holding  that  the  landlord's 
obligation  as  shown  by  his  uniform  practice  of  relieving  the  pursuer,  his 
tenant,  from  the  schoolmaster's  salary,  continues  to  relieve  him  from  school 
xates." 

•    Act. — William  Chalmers, AU, — Henry  Cordon. 


SMALL  DEBT  COURT  OF  LANARKSHIRE,  GLASGOW. 

Sheriff  Guthrie. 

QUEEN  V,   DARRIE  AND  HADDON. — 16^  April  1875. 

Reparation — Master  and  Servant — Collaborateur — Different  Contractors  en- 
gaged in  Common  Work, — The  whole  case  is  stated  in  the  following  judgment : — 

"  The  pursuer  in  this  case  is  a  bricklayer's  labourer,  employwl  by  the  con- 
tractor for  the  brick  work  of  a  school  that  is  in  course  of  erection  in  Hozier 
Street,  Bridgeton,  and  the  defrs.  are  the  contractors  for  the  slater  work  and 
the  plumber  work  respectively  of  that  building.  The  pursuer  claims  reparation 
for  injuries  sustained  oy  him  through  the  fall  of  a  ladder  on  1st  March  last 
The  ladder  was  used  by  the  slaters,  who  were  working  at  the  roof  of  the  house, 
and  had.  originally  been  properly  secured  by  them  by  means  of  a  rope  passed 
through  the  window  to  the  joists.  In  the  course  of  the  afternoon  tne  slaters 
had  left  their  work  on  the  roof  and  were  dressing  slates  at  the  end  of  the  house, 
leaving  the  ladder  as  it  had  been  w^hile  they  were  using  it  It  appears  that  the 
rope  by  which  it  was  secured  was  not  the  property  of  the  slaters,  out  belonged 
to  the  plumber,  the  defr.  Mr.  Haddon ;  and  at  the  time  when  the  slater's  men 
were  dressing  tne  slates,  he  sent  an  apprentice  for  his  rope.  The  boy  went  up 
and  took  the  rope  away  from  the  ladder ;  and  shortly  after  the  ladder  fel^ 
probably  in  consequence  of  a  gust  of  wind,  and  came  against  the  head  of  the 
pursuer,  causing  him  considerable  injuries. 

"  There  is  a  conflict  of  evidence  upon  one  point,  namely,  whether  the  plumber's 
apprentice  gave  notice  to  the  slaters  that  he  was  going  to  take  away  his  rope, 
but  I  came  to  the  conclusion  on  Wednesday,  upon  the  whole  evidence,  that 
notice  was  given  to  those  men ;  so  that,  unless  there  is  a  sufficient  defence  on 
point  of  law  to  which  I  am  about  to  refer,  Mr.  Darrie,  the  slater,  who  is  called 
as  a  defr.,  is  liable  for  the  damage  done  to  Queen,  the  pursuer. 

**  These  are  the  facts  of  the  case ;  and  so  far  it  is  not  attended  with  any 
difficulty,  for  I  think  that  the  defr.  Haddon  was  entitled  to  remove  his  own 
rope,  and  that  in  giving  notice  to  the  slater's  men  that  he  was  about  to  do  so, 
his  boy  did  aU  that  was  incumbent  on  him,  and  threw  upon  these  men  the 
responsibility  of  protecting  the  other  workmen  on  the  premises  from  danger. 

"  But  it  was  argued  by  Mr.  Mackenzie,  for  the  defr.  Darrie,  that  the  pursuer 
was  engaged  in  a  common  employment  with  the  defrs.'  men,  and  that  the  defi& 
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were  therefore  exempt  from  liability  for  the  fiftiilt  of  their  employes — ^under  the 
well-known  rule  as  to  fellow-servants  or  collaborateurs.  It  was  contended  that 
the  fjEu^t  that  the  pursuer,  and  the  party  whose  fault  caused  the  accident,  were 
«nea^  in  working  for  a  common  object — the  erection  of  a  house — is  enough 
to  Dimg  that  rule  into  operation.  I  was  referred  to  the  case  of  Wiggett  v.  Fox, 
2  £.  Jur.  N.  S.  955,  where  there  is  a  strong  dictum  by  Baron  Alderson,  tending 
in  this  direction ;  and,  as  I  think  that  litigants  in  the  Small  Debt  Court  ought 
to  have  these  cases  decided  with  as  much  regard  to  the  principles  of  law  as  any 
other  litigants,  I  delayed  the  case  till  to-day  that  I  might  examine  the 
authorities.  It  is  true  that  there  are  various  dicta  by  English  judges  by  which 
the  broad  principle  contended  for  by  Mr.  Mackenzie  might  be  supported.  But 
when  these  dicta  are  read  with  reference  to  the  subject-matter  of  the  cases,  I 
think  they  must  all  be  taken  to  apply  to  a  state  of  facts  where  the  parties  were 
employed  by  the  same  master.  And  when  I  turn  to  our  own  books,  there  is  a 
senes  of  very  recent  cases  {Gregory  v.  Hilly  Dec.  14,  1869,  8  Macph.  282 ; 
WyUie  v.  CaL  Ry.  Co,,  Jan.  27,  1871,  9  Macph.  463 ;  Colder  v.  Cal  Ry,  Co., 
June  16,  1871.  9  Macph.  833  ;  comp.  Abraham  v.  Reynolds,  5  H.  and  N.  149  ; 
Waller  v.  S.  E.  R.  Co.,  32  L.  J.  Ex.  205),  in  which  the  employer's  exemption 
from  liability  is  distinctly  confined  to  cases  in  which  he  is  the  employer  both 
of  the  injured  party  and  of  the  person  who  was  the  direct  cause  of  the  injury. 
These  eases  state  the  principle  to  be,  that  the  employer's  normal  responsibility 
for  the  faults  of  his  servant  committed  within  the  sphere  of  his  employment, 
does  not  make  him  liable  for  injuries  done  by  such  faults  to  a  fellow-servant 
engaged  in  the  same  work,  because  it  is  an  implied  condition  of  each  servant's 
contract,  and  part  of  the  consideration  for  wnich  he  receives  wages,  that  he 
takes  the  risk  of  all  danger  incident  to  the  conmion  employment,  save  what  is 
held  to  be  due  to  the  master's  personal  fault,  e.g.  in  choosing  an  inefficient 
workman,  or  using  defective  macninery.  Now  it  is  obvious  that  in  such  a  case  as 
this  there  is  no  contract  at  all  between  the  pursuer  and  the  defrs. ;  and  there- 
fore, as  the  law  is  laid  down,  there  is  no  room  for  implying  such  a  condition. 
The  pursuer  was  employed  by  the  contractor  for  the  brick-work  and  got  his 
wases  from  him  ;  and  there  was  no  contract  relation  between  him  and  either 
of  the  defrs.,  into  which  any  such  implied  tenn  could  be  introduced. 

^  It  may  be  somewhat  anomalous  that  in  such  a  case  as  this  the  law  should 
hold  each  of  the  contractors  for  the  erection  of  a  house — the  bricklaver,  the 
carpenter,  the  slater,  and  plumber— exempt  from  liability  for  injuries  done  by 
his  workmen  to  other  workmen  in  his  employment,  but  liable  for  all  injuries 
arising  from  their  negligence  to  the  workmen  employed  by  the  other  contractors 
for  the  same  common  object.  Perhaps  it  would  be  more  philosophical,  and 
lead  to  a  more  reasonaUe  result,  if  the  law  were  to  say  broadly,  as  Mr. 
3Iackenzie  contends,  that,  whether  employed  by  the  same  master  or  by  several, 
workmen  should  be  held  to  take  on  themselves  all  the  risks  incident  to  such 
a  common  employment  as  the  building  of  a  house,  or  the  working  of  a  mine  ;  in 
short,  that  the  rule  qui  faeit  per  alensus  faeit  per  se  should  be  limited  by  a 
general  rule  of  law,  and  not  merely  by  an  artificial  construction  of  the  contract 
of  service.  The  judges  themselves  who  have  laid  down  the  law  as  I  have 
stated,  are  not  entirelv  satisfied  with  the  principle  on  which  it  rests ;  and  I 
think  this  is  a  case  which  shows  the  inconsistencies  to  which  that  principle 
leads ;  for  the  implied  condition,  in  the  contract  between  the  pursuer  and  nis 
employer,  hardly  seems  to  be  a  sufficient  reason  why  that  employer  should  not 
have  been  liable  if  one  of  his  bricklayers  using  this  ladder  had  left  it  unsecured, 
while  the  defr.  Darrie,  the  slater,  engaged  in  producing  the  same  article,  a 
school-house,  is  held  liable  because  his  workmen  left  the  ladder  unsecured. 

**  Be  that  as  it  may,  the  law  is  now  fixed  so  that  only  the  House  of  Lords,  or 
the  Legislature,  can  amend  it  so  as  to  accord  with  the  views  ur^ed  by  the  defr. 

"  I  do  not  •think  the  injury  done  to  the  pursuer  was  a  very  senous  one,  at  least 
he  has  not  brought  roedipal  evidence  to  show  the  extent  of  it,  but,  a.M<«uming 
that  he  was  aliscMit  from  his  work  for  six  or  eight  days,  and  allowinj^  a  small 
«un  ailditioiial  fur  HDlutium  for  the  injury  he  received,  I  think  I  may  fairly 
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allow  him  damages  to  the  amount  of  £3,  10«.,  with  expenses,  against  the  defr. 
Barriew    The  defr.  Haddon  will  be  assoilzied 

Act, —  . Alt. — Mackenzie. 
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Sheriff  Gitthrie. 

K'LEOD  V,  ANDER8T0N  CO-OPERATIVE  80CIETT,  LIMITED. — 20th  April  1875. 

Ijidustnal  a7id  Provident  Society — Alteration  of  Rules — Withdrawal — Tranh 
ference  of  Shares. — The  judgment  of  the  S.-S.  contains  a  statement  of  the  whole 
case  ; — 

''  This  action  is  brought  against  a  society  registered  under  the  Industrial  and 
Provident  Society  Acts,  for  the  amount  of  a  share,  for  a  sum  of  £3  alleged  U> 
have  been  lent  to  the  society,  and  for  dividends  and  interest  effeiring  to  the 
share  and  loan.  The  pursuer  founds  his  claim  on  a  notice  of  withdrawal, 
dated  27th  Jan.  1875.  The  defrs.  say,  that  that  notice  is  not  in  conformity 
with  the  rules,  which  do  not  provide  for  withdrawal,  but  make  the  shares 
transferable,  and  that  they  are  willing  to  transfer  the  pursuer's  share  to  any 
person  wishing  to  enter  the  society,  in  the  rotation  provided  for  by  the  rules. 
With  regard  to  the  alleged  loan  tne  defrs.  make  no  very  distinct  statement. 
What  they  say  apparent^  amounts  to  this,  that  the  pursuer  has  credit  in  their 
books,  wliich  are  produced,  for  the  £3  claimed  as  a  loan,  but  that  he  has  no 
bond  or  voucher  for  it,  and  that  it  has  been  dealt  with  under  the  new  rules  a» 
share  capital.  With  regard  to  the  loan  therefore,  seeing  that  the  entry  in  the 
books  is  the  usual  and  only  voucher  in  such  transactions,  and  the  bonds  required 
by  the  rules  have  not  been  used  in  practice,  and  seeing  also  that  the  defrs.  have 

Sroduced  no  authority  to  treat  it  as  share  capital  or  proof  that  it  has  been  so 
ealt  with,  either  in  the  form  of  a  minute  of  the  Society,  or  of  entries  in  books, 
or  otherwise,  the  Society  must  be  held  as  confessed,  and  decree  will  be  pro- 
nounced against  it  for  the  £3  lent,  with  interest  at  6  per  cent  from  Feb.  2, 
1875,  the  previous  interest  having  apparently  been  ijaid. 

"  In  regard  to  the  pureuer's  share  m  the  Society,  his  reply  to  the  defrs.'  plea  is, 
that  in  Oct.  1873  the  rules  of  the  Society  were  incompetently  altered,  the  shares 
which  were  previously  not  transferable  being  made  transferable,  and  a  rule 
which  enabled  members  to  withdraw  being  abrogated.  This  he  says  was  ultra 
vires  of  the  Society,  being  a  fundamental  alteration  of  its  constitution,  effected 
by  a  majority  against  the  will  of  himself  and  other  members,  and  is  not  made 
any  better  by  the  certificate  of  the  Re^strar  of  Friendly  Societies,  which  was 
obtained  in  ordinary  course.  The  pursuer  maintains,  therefore,  that  he  is  entitled 
to  withdraw  under  the  original  rules,  having  given  due  notice  in  terms  thereof  ^ 
he  refers  to  the  general  rules  of  law  as  to  the  powers  of  companies  to  alter  their 
constitution,  and  in  particular  to  the  case  of  HvLiton  v.  Scarborough  Cliff  Hotel 
Co.y  34  L.  J.  Ch.  643,  as  showing  that,  even  under  the  large  powers  of  alteration 
conferred  by  the  50th  section  of  the  Companies  Act  of  1862,  the  articles  of 
association  could  not  be  altered  by  a  special  resolution. 

"  That  case,  however,  when  carefully  read  does  not  establish  the  general 
doctrine  contended  for  ;  because  there  was  in  fact  no  special  resolution,  and  the 
decision  appears  to  have  rested  upon  that  ground  ;  while  the  Lord  ChanceUor's 
indication  of  opinion,  that  the  alteration  there  in  question  could  not  be  made,  at 
all,  appears  to  rest  on  the  special  ground  that  it  involved  a  change  of  the 
memorandum  of  association  as  well  as  the  articles,  the  memorandum  not  bein^ 
capable  of  alteration  except  in  certain  particulars  defined  by  statute,  and  the 
50th  section  applying  only  to  alterations  of  the  articles  made  under  certain 
conditions. 

"  The  (juestion,  therefore,  cnmmt,  I  think,  be  ruled  by  the  case  referred  to ; 
and  no  pnnciple  or  analogy,  drawn  from  the  statutory  enactments  of  the  Act  of 
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1862,  can  much  avail  the  pmsuer,  who  has  to  deal  with  a  Society  formed 
under  atatates  which  differ  very  materially  irom  that  Act  in  their  language  and 
objects. 

^  There  in  certainly  much  weight  in  his  argument  founded  on  the  common 
law  principle,  that  the  constitution  of  a  society  cannot  be  altered  by  a  majority 
of  its  membeTB,  or,  indeed,  by  the  consent  of  any  number  less  than  the  whole. 
He  argues  that  the  altered  lules  of  Oct.  1873  vitally  change  the  purposes  of 
the  society,  and  in  the  point  heie  in  question  entirely  alters  the  relation  of  the 
members  to  the  society.  Before,  on  presenting  a  simple  notice  of  withdrawal,  a 
member  was  entitled  to  repayment  of  his  sh^  capital  out  of  the  funds  of  the 
society  within  a  specified  time ;  while,  under  the  new  rules,  a  member  can 
only  transfer  his  share  to  another  person  wishing  to  ioin  the  society,  and  his 
application  for  that  purpose  must  wait  till  all  prior  applications  are  disposed  of, 
the  applicant  in  the  meantime  remaining  a  member  of  the  society,  perhaps,  as 
in  the  present  case,  for  a  considerable  time. 

"To  sustain  this  contention,  so  far  at  all  events  as  regards  the  rule  in  ques- 
tion, would,  I  believe,  utterly  subvert  the  principles  upon  which  the  registra- 
tion of  Industrial  and  Provident  Societies  has  hitherto  been  conducted.  Its 
result  would  be  to  sweep  away  the  existing  rules  of  many  hundreds  of  such 
societiefl  in  England  and  Scotland,  and  to  send  them  Irau^k  to  constitutions 
which  were  years  ago  made  into  waste  paper. 

'^  Although  the  Acts  of  1862  and  1867,  relating  to  Co-operative  Societies,  are 
not  so  precise  in  regard  to  the  alteration  of  rules  as  the  Friendly  Societies  Act, 
after  the  fiuhion  of  which  they  were  partly  framed,  they  clearly  confer  on  every 
society  power  to  alter  its  rules  under  certain  safeguards.     The  schedule,  which 
forms  part  of  the  Acts,  makes  'the  mode  of  altering  rules'  one  of  the  'matters 
to  be  provided  for  by  the  Rules  of  Societies  established  under  this  Act.'    The 
7th  section  of  the  Act  of  1867  points  out  the  method  of  altering  or  adding  to 
roles,  and  provides  'that  no  alterations  of,  or  additions  to  the  rules  ....  uiall 
be  valid  until  they  are  certified.'    It  is  true  that  this  section  does  not  say  that 
upon  being  certified  the  rules  shall  be  binding,  but  the  general  provision  of 
the  14th  section  of  the  Industrial  Societies'  Act  of  1862  enacts  that  'the  rules 
of  every  society  registered  under  this  Act  shall  bind  the  society  and  the 
membm  thereof  to  me  same  extent  as  if  each  member  had  subscribed  his  name 
and  affixed  his  seal  thereto,'  &c.    It  is  true  that  the  certificate  of  the  registrar 
is  not  conclusiye  as  to  the  legality  of  the  rules,  whether  in  respect  of  their  sub- 
stance, or  the  way  in  which  alterations  have  been  made  (Davie  v.  CoUnUm 
Friendly  Society^  9  Macph.  96).     But  the  statute  distinctly  empowera  societies 
of  this  kind  to  alter  their  rules,  and  that  without  suggesting  any  restriction  as 
to  the  dasB  or  kind  of  rules  that  may  so  be  altered.    Is  it  therefore  to  be  con- 
cluded, as  the  pursuer  maintains,  that  the  alteration  of  rules  intended  by  the 
statute  is  to  be  alteration  only  of  those  relating  to  non-essentials  ?     I  cannot 
think  that  the  Legislature  intended' to  create  so  fruitful  a  source  of  litigation ; 
and  to  impose  upon  the  inferior  courts  (in  which  alone  such  questions  are  com- 
petent^ the  decision  of  a  hundred  difficult  c^uestions  as  to  what  are  fundamental 
01  radical  alterations,  and  what  are  alterations  in  things  non-essentiaL     The 
Act  has  not  been  so  read  hitherto,  and  I  am  disposed  to  think  that  it  was  really 
intended  to  give  the  largest  power  of  amending  the  rules  of  societies — at  least 
<^  power  large  enough  to  authorize  the  alteration  of  the  rule  in  question. 

"It  was  not  a  necessary  result  of  the  alteration  that  the  pursuer  should  suffer 
any  loss  by  the  change  in  question,  for,  if  he  disapproved  of  it,  it  was  quite  in 
^  power,  before  the  rules  were  certified,  to  give  notice  in  proper  form  of  with- 
drawal imder  the  rules  then  in  force,  and  get  out  of  the  society  in  a  few  monthsi 
Bven  if  he  had  sought  relief  from  this  court  within  a  reasonable  time  after  the 
naw  rales  were  certified,  on  sufficient  grounds,  I  do  not  doubt  that  he  might 
have  obtained  it.  But  in  the  present  case  there  has  been  a  very  considerable 
^y— «  delay  of  more  than  a  year— and  during  that  time  the  pursuer  has, 
H  appsan  from  the  books  in  process,  and  is  not  denied,  received  jtayments  of 
two  sons  of  money  from  the  society,  in  name  of  dividends  and  interest 
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''I  think,  therefore,  that  the  pursuer  cannot  succeed  in  this  part  of  his  daim^ 
mainly  because  he  has  not  alleged  and  proved  any  ill^lity  in  the  manner  in 
which  the  new  rules  were  pass^,  or  in  the  substance  of  these  rules ;  and  I  think 
it  is  very  doubtful  whether  the  delay  and  the  withdrawal  of  the  sums  of  money 
referred  to  would  not,  unless  explained  away,  bar  the  pursuer  from  now  setting 
aside  the  rules,  even  if  he  otherwise  could  do  so.  I  do  not  lay  stress  on  the 
latter  point,  however,  as  the  facts  relating  to  it  are  not  fully  before  me. 

"Of^course  the  pursuer  has  still  a  right  to  get  what  he  can  for  his  share 
under  the  new  rules  of  the  Society. 

"Decree  for  £3,  with  interest  from  February  2, 1875.    No  expenses." 


SHERIFF  COURT  OF  RENFREWSHIRR 

Sheriff  Eraser. 

WATT  V,  RICHMOND'S  EXECUTORS. 

Jurisdiction  of  Sheriff  <u  against  Executors  residing  in  different  counties,  — Held 
(1)  that  a  Sheriff  has  not  jurisdiction  to  compel  an  executor  to  account  for  the 
executry  estate,  merely  because  as  Commissary  he  granted  confirmation  to  the 
executor,  but  (2)  that  a  Sheriff  has  jurisdiction  as  against  a  body  of  executors 
if  one  of  them  having  the  fimds  of  the  executry  estate  be  resident  within  his 
Sheriffdom,  though  the  others  be  resident  in  other  counties,  these  last  being 
cited  in  terms  of  the  Act  1  &  2  Vict.,  c.  119,  sec.  24. 

Cautioners  called  as  Defenders, — The  8th  section  of  the  Mercantile  Law 
Amendment  Act,  which  enacts  that  cautioners  shall  not  be  entitled  to  the 
benefit  of  discussion,  does  not  apply  to  cautioners  for  an  executor  in  a 
confirmation. 

The  circumstances  of  this  case  are  stated  in  the  following  note  to  the  Sheriff's 
interlocutor : — 

"  The  first  plea  stated  in  defence  is  against  the  jurisdiction  of  the  Court.  In 
regard  to  this  plea,  there  is  no  direct  authority  in  the  decisions  of  the  Supreme 
Court,  and  therefore  the  question  must  be  argued  out  on  principle  with  such 
light  as  the  authorities  affora. 

"  The  deceased  George  Raddan  Hastings  Richmond  died  domiciled  in  the 
Upper  Ward  of  the  County  of  Renfrew,  and  confirmation  was  granted  by  the 
Commissary  of  Renfrew  to  the  de&s.  Mrs.  Derby  and  Mrs.  Barr.  The  other 
defrs.  M'Leod  Barr,  William  Wylie,  and  John  Ricmnond,  were  cautioners  in  the. 
confirmation,  and  the  account  sued  for  is  for  board  and  lodgings,  and  for  goods 
delivered  and  funeral  disbursements. 

"  The  domicile  of  the  defr.  Mrs.  Barr  is  in  the  County  of  Renfrew,  but  in  the: 
Ijower  Ward  thereof.  The  domicile  of  Mrs.  Derby  is  in  the  County  of  Ayr^ 
The  domicile  of  the  cautioners,  Robert  Barr  and  M'Leod  Barr,  is  in  the  County 
of  Renfrew,  but  in  the  Lower  Ward ;  and  the  domicile  of  the  other  cautioner 
William  Wylie  is  in  the  County  of  Lanark. 

*^  Thus  at  least  one  of  the  executors  is  within  the  jurisdiction  of  the  Sheriff  of 
Renfrew,  and  so  are  two  of  the  cautioners.  It  is  not  a  case,  therefore,  where  the 
jurisdiction  is  said  to  rest  simply  upon  the  fact  that  confirmation  was  granted, 
by  the  Commissary  of  Renfrewshire,  all  the  executors  and  aU  the  cautioners 
being  outwith  that  county.  Besides,  the  fact  that  one  of  the  executors  is- 
resident  in  the  County  of  Renfrew,  there  is  also  this  additional  fact  that  that 
executor  is  in  possession  of  the  whole  funds  yet  undistributed.  If  all  the. 
executors  and  cdl  the  cautioners  and  aU  the  funds  were  outwith  Renfrewshire^ 
the  Sheriff  cannot  see  upon  what  ground  he  could  sustain  his  jurisdiction. 
There  is  authority  for  the  doctrine  that  an  executor  who  has  obtained  confinna- 
tion  in  Scotland,  but  who  is  resident  in  England,  may  be  sued  before  the  Court 
of  Session,  with  reference  to  the  executry  funds,  provided  jurisdiction  has  been 
constituted  against  him  by  arrestment  htrisdictionis  fundandos  causa,  .Se<$ 


SHERIFF  COURT  REPORTER.  279 

Afifontm  y.  CowUf  16th  January  1845,  7  D.,  p.  270,  and  per  Loid  Chancellor 
Loughborough  in  Fergtuon  y.  DaugUu  Heron  <t  Co,,  3  Paton's  appeals,  p.  610. 
But  the  doctrine  has  never  been  carried  further  so  as  to  ^ye  a  Sherm  juris- 
diction, merely  because  as  Commissary  he  granted  confirmation  in  a  case  where 
the  persons  of  the  executors  and  the  estate  are  out  of  his  county.    It  is  true  that 
tkeie  is  a  clause  in  the  bond  of  caution  in  the  confirmation  in  the  following 
teims  : — '  And  both  parties  (that  is  the  executors  and  the  cautioners)  subject 
themselyes,  their  heirs  and  successors,  to  the  jurisdiction  of  the  Commissary  of 
the  Commissariat  of  Renfrew  in  this  particular,  and  appoint  his  clerk's  office  in 
Paisley  as  a  domicile  whereat  they  may  be  cited  to  all  diets  of  Court,  at  the  in- 
stance of  all  and  sundry  having  interest  in  the  defunct's  effects,  holding  any 
citation  l^^y  affixed  and  left  for  them  upon  the  wall  of  the  said  office  as 
sufficient,  as  if  they  were  r^ularly  summoned.'    This  is  a  clause  that  has  been 
inserted  in  such  bonds  of  caution  for  a  long  period  of  time.    It  is  contained  in 
the  oldest  books  of  styles,  but  it  seems  now  to  be  entirely  without  practical 
effect    In  the  first  place,  the  present  is  not  an  action  before  the  Commissary  of 
Renfrew,  but  before  the  Sheriff,  and  in  the  next  place,  no  action  like  the  present 
to  account  for  the  executry  estate  would  now  be  competent  before  the  Com- 
missary, because  the  Act  4th  Geo.  lY.,  cap.  97,  sec.  7,  enacts  ^  That,  from  and 
after  the  said  first  day  of  January  1824,  the  jurisdiction  now  exercised  by  the 
Commissaries  of  Edinburgh,  in  actions  for  the  recoyery  of  debts,  not  exceeding 
£40  Scots,  and  all  prorogation  of  their  jurisdiction  in  any  action  for  the  recoyery 
of  debt,  shall  be,  and  the  same  is  hereby  declared  to  be,  from  thenceforth 
abolished  and  prohibited  ;  and  no  inferior  Commissary,  as  established  by  tlds 
Act,  shall  possess  or  exercise  any  jurisdiction  in  such  actions,  or  in  any  cases  ta 
which  the  jurisdiction  of  the  Sheriff  is  now  competent.'    In  the  case  of  BloKik  y. 
Dunean,  18th  December  1827,  6  Shaw,  p.  261,  it  was  held  that  <  trustees  of  ar 
par^  deceased,  who  was  proprietor  of  an  heritable  property  in  which  he  had 
earned  on  a  manufacture,  may  be  sued  before  the  Sheriff  of  the  County  where 
the  decc^Lsed  had  liyed,  where  the  property  lay,  and  where  the  managing  trustee 
resided,  although  the  majority  ot  their  number  personally  dwelt  in  another 
County,  they  being  cited  by  letters  of  supplement.^   There  is  a  specialty  in  this 
case  cited,  in  respect  that  the  trustees  still  continued  to  cany  on  the  business  of 
the  deceased  party  in  the  place  where  he  had  his  domicile,  bnt  still  it  is  an 
aothority  for  the  proposition  that,  if  one  of  a  body  of  trustees  or  executors  is 
within  the  jurisdiction  of  the  Sheriff  Court,  and  has  possession  of  the  funds,  the 
others  may  be  made  subject  to  the  jurisdiction  in  being  cited  by  letters  of 
supplement    Letters  of  supplement  have  now  been  superseded  by  the  simpler 
mode  of  citation  introduced  by  the  Act  1  and  2  Vict,  cap.  119,  sec.  24,  and  this 
fonu  of  citation  has  been  adopted  in  the  present  case  with  reference  to  the  defrs., 
who  were  resident  in  the  Counties  of  Ayr  and  of  Lanark. 

**  Again,  in  the  case  of  the  magistrates  of  Wick  y.  Fcrhes,  Uth  December  1849, 
12  D.,  p.  299,  the  Court  of  Session  sustained  an  action  against  fiye  parties  who 
had  jomtly  confirmed  as  executors  of  a  party  deceased  whose  funds  were  in 
Scotland,  although  two  of  the  executors  resided  abroad,  and  no  steps  had  been 
taken  to  found  jurisdiction  against  them.  The  ground  of  this  judgment  seems 
to  hare  b^en,  that  the  executors  were  a  company,  and  the  majority  of  them 
were  resident  in  Scotland.  '  Thejr  can  form  a  company  of  executors,'  said  Lord 
Mackenzie  ;  *  they  are  strictly  united  together,  they  are  all  bound  to  account  in 
Scotland,  and  to  the  Courts  of  Scotland,  and  the  majority  of  them  are  resident 
in  this  country.'  It  dees  not  seent  very  clear  why  thp  fact  that  a  majority  were 
resident  in  Scotland  should  haye  any  effect  in  a  question  of  jurisdiction.  But 
BO  far  as  there  is  authority,  it  goes  to  this,  that  a  Sheriff  has  jurisdiction  oyer  a 
body  of  executors  if  one  of  them  having  the  funds  is  resident  within  hia 
jnnsdietion. 

"  The  second  plea  is,  that  the  action  a^;ainst  the  cautioners  is  premature, 
because  the  debt  shoidd  be  constituted  a^inst  the  executors,  and  they  ought  in 
the  first  place  to  be  discussed.    The  Sheriff  is  of  opinion  that  the  8th  section  of 
the  Mercantile  Law  Amendment  Act  does  not  apply  to  a  cautionary  obligation 
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like  the  preaentjaDd  that  the  cautioners  are  entitled  to  the  benefit  of  diBensBion. 
But  then  it  does  not  follow  that  the  action  should  be  dismissed.  The  cautionen 
are  entitled  to  have  the  action  sisted  quoad  them,  but  that  is  all  (Maedonald  ▼. 
JRankifUj  7th  July  1829,  7  Shaw  845).  This,  however,  would  seem  to  be  a  verj 
doubtful  benefit.  They  are  entitled  to  insist  that  the  debt  shall  be  constituted 
against  the  executors  before  they  can  be  called  upon  to  pay  (Andenon  v.  BortK- 
wick,  5  Shaw  879),  but  if  a  decree  of  constitution  has  been  ootained  against  the 
executors,  the  cautioners,  though  entitled  to  try  over  again  the  same  questions, 
can  only  do  so  by  way  of  reduction  of  the  decree,  and  then  onhrupon  an  allega- 
tion tiiat  the  executor  has  omitted  a  competent  defence.  The  propriety  and 
expediency  of  calling  the  cautioners  along  with  the  executors  in  order  to  over- 
look the  proceedings  is  quite  manifest  *  Whenever,*  said  Lord  Medwyn, '  a 
creditor  wishes  not  to  be  called  a  second  time  by  the  cautioner  to  establish  his 
debt,  he  ought  to  bring  him  into  the  process.  He  has  his  right  of  relief  against 
him,  and  is  entitled  to  call  upon  him  to  overlook  the  process.  If  he  does  not 
appear,  this  is  his  fault,  and  tne  creditor  in  this  case  would  not  be  bound  to  enter 
a  second  time  into  the  investigation  If,  however,  the  cautioner  is  not  called, 
and  everything  is  done  behind  his  back^  he  is  entitled  to  see  that  everything  has 
been  done  regularly,  and  that  there  is  a  valid  decree  against  him"'  (Bms  v. 
.Mackemsiey  25Ui  June  1840,  F.  C. 

"  In  another  case  the  Court  went  further  {Mcukenzie  v.  Mctekenzief  24th  June 
1842,  16  Jurist,  p.  34),  and  held  that  there  was!  no  necessi^  for  calling  the 
cautioner  at  all,  and  thai  the  decree  against  the  executors  would  be  binding  as 
against  the  cautioner.  '  There  was  no  authority '  (said  the  Lord  Justice  Clerk) 
'for  compelling  the  party  to  call  the  cautioner,  and  this  was  a  consideration  of 
importance  in  consiaering  the  second  point.  The  person  who  filled  the  office 
of  executor  was  the  proper  patty  to  call  when  tne  demand  was  against  the 
executry  fonds,  and  when  decree  was  obtained  against  him  the  title  was  com- 
plete. As  tb  tlus,  or  any  such  claim  as  the  party  here  made  against  the  executor, 
the  law  could  not  look  at  his  cautioner  as  a  necessarv  part^.  If  the  cautioner 
was  a&aid  of  consequences  it  was  for  him  to  watch  the  rolls  of  Court  to  observe 
what  was  done,  and  to  provide  accordingly.' 

"  The  practi^  result  u  this,  that  the  cautioners  are  entitled,  if  they  so  wish  it, 
to  have  the  procesa  sisted  quoad  them,  but  it  is  for  them  to  consider  whether  it 
would  not  he  for  their  own  interest  to  remain  in  the  process^  and  see  that  all 
proper  defences  are  stated. 

'^As  the  executor  resident  in  the  County  of  Renfrew  is  in  the  Lower  Ward,  and 
as  are  also  the  cautioners  Bobert  Barr  and  M'Leod  Barr,  it  might  perhaps  be 

n)er  to  remit  this  case  to  the  Sheriff  Court  of  the  Lower  Ward,  although  con- 
ation was  obtained  in  the  Sheriff  Court  of  Paisley,  but,  as  this  question  does 
not  arise  under  the  appeal,  the  Sheriff  has  not  dealt  with  it." 
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SCOTTISH  LAW  UNDER  CROMWELL 

The  final  triamph  of  Cromwell,  when  he  routed  and  dispersed  the 

sanctified  and  Covenant-loving  army  at  Dunbar,  miist  have  filled 

with  dismay  many  a  Scotchman  who  looked  with  indifference  upon 

the  cause  of  the  Stuarts.    A  people  who  at  no  distant  date  had 

viewed  with  alarm  the  removal  of  their  king  to  England,  and  who 

had  successfully  resisted  the  attempt  which  he  had  made  to  bring 

about  a  farther  union  between  the  two  kingdoms,  were  now  called 

upon,  in  their  utter  helplessness,  to  witness  the  sudden  obliteration 

of  all  the  marked  features  of  their  own  nationality  carried  out  in 

conformity  with  the  decided  policy  of  the  EngUsh  usurper.    Charles 

and  his  malignants  were  bad,  but  in  getting  rid  of  them,  had  they 

indeed  improved  their  condition  7     The  Protector's  finger  was 

thicker  than  the  king's  loins,  and  they  who  had  suffei'ed  from  the 

whips  were  now  experiencing  a  chastisement  with  scorpions. 

For  Charles,  unsatisfactory  and  unsound  &s  he  was,  had  respected 
their  national  institutions — ^had  supported  the  Estates — ^had  not 
touched  the  Court  of  Session — had  shown  outward  respect  at  all 
events  to  the  General  Assembly.  But  under  Cromwell  all  old 
things  were  evidently  to  pass  away.  Had  the  changes  which  he 
was  introducing,  by  his  ordinances,  orders  and  proclamations,  been 
confined  to  England,  they  would  have  excited  little  or  no  interest 
amongst  the  great  mass  of  the  Scotch.  What  to  them  was  the  House 
of  Lords  ?  The  Church  of  England  was  a  mass  of  corruption — the 
whole  nation  alien — the  hotbed  of  Quakers,  Brownists,  and  prela- 
tista.  But  he  laid  his  impious  hands  upon  Scotland — ^he  declared 
the  unity  of  the  Commonwealth — he  fixed  the  seal  of  the  legisla- 
ture for  both  kingdoms  in  the  far-distant  London — he  substituted 
for  the  Session  an  odious  and  hybrid  court  of  his  own  creation — 
above  all,  he  silenced  and  dispersed  the  General  Assembly.  All 
these  successive  blows  struck  at  their  nationality  were  the  unfortu- 
nate people  called  upon  to  witness  in  mute  despair. 
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The  character  of  the  men  who  did  such  things  must  have  added 
to  the  mystery  of  the  dispensation.    They  were  not  malignants,  yet 
they  were  not  Covenanters.    They  hated  priests  and  prelates,  but 
they  respected  neither  presbyteries  nor  assemblies.    They  knew 
and  professed  the  Scriptures,  and  yet  they  were  ready  to  disperse 
ministers  as  if  they  were  rioters,  and  set  the  discipline  of  kirk- 
sessions  at  defiance.    From  whence  came  they,  and  whose  servants 
were  they  ?    The  mission  of  such  men  as  Huntly  and  Montrose  was 
clearly  from  below,  but  these  preaching  soldiers  and  statesmen — ^what 
enigmas  did  their  characters  present  to  the  minds  of  our  ancestors ! 
•  We    propose    in  this  article  to  direct  the  attention  of   our 
readers  to  the  legal  affairs  of  Scotland  under  Cromwell,  of  which 
perhaps  too  little  has  been  made  by  historians  and  others.    The 
chief  interest  attaching  to  the  period  of  the  Protectorate  appears  to 
us  to  be  this — that  at  that  time,  in  a  rough  and  ready  manner  it  is 
true,  but  ably  and  decidedly,  were  reforms  and  changes  for  a 
time  brought  about,  some  of  which  have  since  become  established, 
while  to  others  we  look  forward  either  with  satisfaction  or  the 
reverse,  as  likely  to  take  place  in  the  future.     It  was  clearly  the 
policy  of  Cromwell  to  change  the  institutions  of  the  country  as 
much  as  possible,  because  the  existing  state  of  things  was  closely 
connected  with  banished  royalty,  and  all  that  cherished  loyal  feel- 
ings must  be  discouraged.    As  he  had  a  triumphant  army  at  his 
back,  he  needed  not  to  persuade  or  bribe  the  people  into  an  accep- 
tance of  his  reforms.     Observe  the  difference  between  the  Union 
as  brought  about  by  him  and  that  in  the  reign  of  Anne.    A  mere 
bold  stroke  completed  the  first — it  was  accomplished  by  a  proclama- 
tion and  a  flourish  of  trumpets.    But  with  what  difBculty  was  the 
latter  and  more  permanent  change  brought  about — ^how  long  were 
the  controversies — what  persuasion,  what  wheedling,  what  bribery 
preceded  it !    The  same  principle  of  ready  and  prompt  action,  of 
thoroughgoing  reform,  characterized  the  legal  changes  introduced 
by  Cromwell. 

The  sources  of  information  relating  to  our  subject  are  not  so 
numerous  as  might  have  been  expected.  People  seem  to  have 
been  ashamed  of  this  particular  period  of  liistory.  "During 
the  usurpation  of  Cromwell,"  says  Laing  the  historian,  "  the  his- 
tory of  Scotland  is  almost  entirely  mute.  The  writers  seem  to 
avert  their  eyes  from  a  period  of  ignominious  yet  not  intolerable 
servitude."  A  servile  bench  and  bar  hastened  at  the  Restoration  to 
bring  back  everything  to  its  former  condition,  and  in  the  intoxica- 
tion of  loyalty-doubtless  looked  upon  the  Protectorate  as  upon  a 
hideous  dream,  and  shrank  from  all  the  evidences  of  its  having  been 
a  reality.  Not  until  1762  was  the  MS.  report  of  the  cases  decided 
during  this  period  taken  from  its  obscurity  in  the  recesses  of  the 
Advocates'  Library,  and  given  to  the  public  in  the  shape  of  a 
modest  folio.  Its  decisions  are  of  course  of  no  authority,  and  their 
very  existence  is  almost  forgotten  by  most  practising  lawyers ; 
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written  in  the  abridged  and  obscure  style  of  the  day,  they  certainly 
present  few  attractions  to  the  student 

Cromwell  was  not  long  in  taking  measures  to  establish  his  rule 
in  the  northern  part  of  the  kingdom,  nor  in  securing  the  adminis- 
tration of  justica  Scotland  was  to  be  dealt  with  as  "  reduced  unto 
and  brought  under"  his  government,  to  quote  the  words  of  one  of 
his  ordinances.  On  the  15th  of  January  1652  his  Commissioners, 
including  Monk,  Lambert  and  Yane,  made  their  appearance  at 
Dalkeith  Housa  Their  proclamation  was  a  few  days  afterwards 
given  forth  at  the  Cross  of  Edinburgh,  with  more  pomp  and 
ceremony  than  one  could  have  expected  from  the  representatives  of 
a  sober  republic.  The  Cross  was  hung  with  rich  tapestry,  and 
eight  trumpeters  performed  upon  silver  instruments.  The  Com> 
missioners  set  forth  their  authority  from  Parliament  for  securing 
an  equal  and  impartial  administration  of  justice  to  the  people  of 
Scotland;  and  their  intention  to  speedily  erect  "judicatories,  and 
to  appoint  persones  to  the  administration  of  justice."  They  then 
went  on  to  declare  that  no  power,  jurisdiction,  or  authority,  derived 
from  the  pretended  King  of  Scotland  should  be  used  within  that 
kingdom.  In  May  of  the  same  year  the  names  of  the  new  judges 
were  announced  in  a  similar  manner.  The  commissioners  for 
Scotch  affairs  seem  to  have  been  all  Englishmen.  The  Scotch, 
however,  were  to  be  represented  upon  their  own  bench.  Little 
weight  as  the  Scotch  feelings  and  prejudices  had  with  the  all- 
powerful  Protector,  even  he  must  have  been  aware  how  difficult 
Englishmen  would  find  it  to  administer  a  foreign  system  of  law 
and  to  listen  to  pleadings  in  a  strange  dialect.  Doubtless  they 
were  intended  to  cut  and  carve  upon  Scotch  law,  and  supersede  it 
to  a  great  extent,  according  to  their  own  notions  of  equity.  But 
8till  some  acquaintance  with  what  had  been  already,  and  in  the 
dark  ages  now  past  away,  administered  under  the  name  of  justice 
was  desirable.  But  the  judges  were  not  to  be  all  Scotch.  This 
would  not  have  served  his  purpose.  Scotland  would  not  have  felt 
sufficiently  reduced  or  crushed  under  such  an  arrangement.  There 
were  to  be  English  judges,  and  these  judges  were  to  form  the 
majority,  so  as  to  secure  proper  decisions  in  the  event  of  any 
division  of  opinion.  It  would  rather  appear  from  a  State  paper  in 
the  Thurloe  collection,  that  not  only  did  the  English  judges  form 
the  majority,  but  that  they  received  double  the  salary  of  their 
Scotch  brethren.  If  true,  it  is  certainly  a  blot  upon  the  otherwise 
reasonable  administration  of  CromwelL  The  number  of  the  judges 
was  considerably  reduced,  and  fixed  at  seven.  The  Englishmen  were 
Mosley,  March,  Owen,  and  Smith.  Concerning  Mosley  we  can 
discover  nothing^  March  did  not  long  occupy  his  position,  for  in 
1653  NicoU,  in  his  Diary,  notes  that  "  Judge  March  being  removed 
from  his  place  as  a  judge,  pleadit  to  be  resavit  ane  of  the  ordiner 
>dvocattis,  quhilk  wes  grantit."  Owen  was  removed  at  the  same 
time,  and  disappeared.    Smith  died  upon  circuit  at  Inverness  in 


284  SCOTTISH  LAW  UNDER  CBOMWELL. 

1653.  The  Scotchmen  were  three  in  number,  viz.,  Hope  of  Craig- 
haU,  Sir  William  Lockhart,  and  Swinton  of  Swinton.  Hope  (eldest 
son  of  the  celebrated  Sir  Thomas)  was  the  only  one  (then 
appointed)  who  had  already  acted  as  judge.  He  had  been 
appointed  Lord  Ordinary  so  far  back  as  1632,  had  distinguished 
himself  on  the  popular  side  as  against  the  King,  and  for  the  Kirk, 
he  had  the  recommendation  of  having  given  ofience  to  King 
Charles  during  that  monarch's  temporaiy  and  troubled  rule  in 
Scotland,  and  accordingly,  with  his  experience,  was  not  unsuited 
for  Cromwell's  purpose.  Naturally,  he  appears  to  have  had  great 
influence  with  his  six  brethren,  and  to  have  acted  as  their  virtual 
president,  although  in  name  that  office  was  abolished.  He  was 
elected  one  of  the  members  of  Cromwell's  Parliament  in  1653,  but 
died  in  the  following  year.  Of  these  men,  that  interesting  old 
writer,  Forbes,  in  the  preface  to  his  Journal,  says:  "The  new 
judges  (as  all  men  ignorant  of,  or  not  concerned  for,  the  laws  of 
their  country  are)  were  filled  with  new  schemes  and  rules  for 
despatch  and  administration  of  justice."  Nicoll  relates  how  they 
sat  down  in  judgment  in  the  Parliament  House  guarded  by 
soldiers  against  the  assaults  of  malignants ;  how  the  magistrates 
in  their  scailet  robes  appeared  before  them  and  took  the  new 
oaths,  and  how  his  own  learned  body  (the  Writers  to  the  Signet) 
were  also  called  for  and  directed  to  make  the  necessary  changes 
in  legal  writs.  The  King  was  to  give  place  to  the  keeper  of 
the  liberties.  "  Sum,"  he  tells  us, "  of  that  number  were  present, 
utheris  were  absent,  and  sum  refused  to  engage." 

An  unpopular  reform  dealing  with  the  members  of  the  College  of 
Justice  was  also,  according  to  Forbes,  brought  about.  It  is  well 
known  that  those  who  could  claim  that  distinction  were  until 
lately  exempt  from  sundry  municipal  and  other  burdens.  But  he 
tells  us  that  during  Cromwell's  usurpation  they  were  robbed  of  the 
dear  privileges  they  had  enjoyed  from  the  institution  of  the  College 
of  Justice,  and  subjected  to  the  unlawful  exactions  of  the  time. 

Of  course,  as  was  to  be  expected,  many  refused  to  plead  before 
this  new  and  unlawful  tribunal.  The  oaths  calling  upon  them  to 
be  "true  and  faithful  to  the  Commonwealth  as  now  established 
without  a  King,"  kept  back  Covenanter  and  cavalier  alike.  Some 
who  returned  to  practise  afterwards  hesitated  at  first.  It  is  said, 
however,  that  the  more  eminent  of  them  discovered  a  way  of 
drawing  fees  without  compromising  their  loyalty.  Forbes — ^who,  as 
we  have  seen,  looked  back  with  no  favour  upon  "  the  new  judges," 
— says,  "  Finding  that  they,  being  strangers  to  our  laws  and  customs, 
could  move  the  wheels  of  justice  but  heavily,  they  introduced  the 
management  of  debates  in  writing,  that  they  might  have  the  more 
time  to  deliberate  on  their  decisions,  and  indirectly  have  the 
assistance  of  the  great  lawyers ;  which  written  debates  were  drawn 
by  the  non-conforming  lawyers,  and  presented  by  men  of  less  note 
at  the  bar."    This  is  a  capital  story  for  the  (probably  Jacobite) 
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lawyer  of  the  reign  of  Anne  to  tell — throwing  as  it  does  contempt 
upon  the  rebel  occupants  of  the  bench,  and  confining  all  the 
learning  and  wisdom  to  the  friends  of  the  banished  King.  How 
much  truth  there  is  in  it  may  be  now  difficult  to  say.  Written 
pleadings  were  not  imknown  before  that  date,  but  the  inexperience 
of  the  judges  may  have  called  forth  more  elaborate  papers,  while 
we  have  little  doubt  that  the  tender  conscience  which  debarred  a 
man  from  pleading  did  not  prevent  him  from  using  his  pen  in  pre- 
paring arguments  for  others.  The  earliest  cases  in  the  collection  of 
reported  decisions,  however  (of  date  1655),  bear  as  counsel  the  names 
of  such  men  as  Gilmour  and  Stair.  Written  pleadings,  however 
introduced,  obtained  singular  favour  with  Scotch  lawyers,  and 
have  called  forth  the  learning  and  ingenuity  of  successive  genera- 
tions. The  Outer  House  was  at  first  abolished,  but  afterwards 
restored  Upon  the  forms  of  process  no  great  change  seems  to 
have  been  made,  if  we  are  to  judge  from  the  directions  given  to 
the  Writers  to  the  Signet  Even  the  "  new  judges  "  do  not  seem  to 
have  thought  it  necessary  to  substitute  petitions  for  summonses,  or 
indulge  in  any  of  the  other  little  novelties  which  in  our  day  form 
striking  features  in  Court  of  Session  or  Sheriff  Court  Bills.  They 
contented  themselves  with  expurgating  all  references  in  the  Styles 
to  departed  royalty.  The  influence  of  the  Scotch  minority  would 
keep  them  right  in  this  respect.  Conveyancers  are,  however,  aware 
that  English  took  the  place  of  Latin  as  the  language  of  charters ; 
one  of  the  recusonable  reforms  of  modem  days  then  anticipated.  The 
judges,  however,  as  their  predecessors  had  done,  made  regulations 
for  the  conduct  of  business,  and  to  insure  the  purity  of  justice.  AVe 
all  know  the  reputation  for  impartial  and  honest  judgments  which 
they  obtained.  One  branch  of  law,  viz^^  conveyancing,  which  at 
that  time  was  by  far  the  most  important,  was  naturally  affected  by 
the  Protector's  legislation. 

It  was  impossible  that  Cromwell  could  leave  in  peace  the  feudal 
system  of  Scotland.  Not  only  was  it  associated  with  everything 
which  he  came  to  destroy,  but  there  was  a  practical  danger  arising 
from  its  preservation.  It  secured  the  semi-bondage  of  the  lower 
and  middle  to  the  higher  class  or  landed  interest^  and  the  latter  was 
of  course  the  least  friendly  to  CromwelL  A  more  conservative 
government  than  that  of  the  Commonwealth,  after  the  rebellions  of 
the  18th  century  had  proved  how  dangerous  to  settled  ivle  was  the 
system  of  hereditary  jurisdictions,  did  not  hesitate  to  sweep  them 
away.  But  George  II.  had  this  example  set  before  him  by  Crom- 
well, and  it  would  have  been  well  for  Scotland  had  the  Bestoration 
not  undone  in  this  respect  the  work  of  the  Protectorate.  From  the 
nature  of  the  reform  which  he  carried  through  by  his  ordinance  of 
<iate  April  12, 1654,  it  is  obvious  that  his  object  was  to  break  down 
the  great  power  given  to  the  landed  aristocracy  of  the  day.  Thus 
his  enactment  is  "  to  the  end  that  all  dominion  of  tenures  and 
superiorities  importing  servitude  and  vassallage  may  likewise  be 
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abolished  in  Scotland/'  It  provides  that  no  vassal  shall  be  bound 
to  make  any  payment  to  the  superior,  with  the  exception  of  the 
"  reasonable  fines/'  i»e.  casualties  upon  the  deaths  of  lord  or  vassal. 
Further,  that  where  the  "  fine  "  is  uncertain  or  untaxed,  it  should  in 
no  case  exceed  one  year's  value  of  the  lands.  There  was  also 
exempted  the  curious  feudal  right  to  "  heriot,"  or  the  best  animal 
of  the  vassal,  which  became  the  property  of  the  lord  on  his  decease. 
This  last  exception  is  an  indication  of  the  quarter  from  which  the 
ordinance  came,  for  the  "  heriot "  was  more  familiar  to  the  English 
than  to  the  Scottish  lawyer.  And  all  the  other  claims  real  or 
pretended  of  superiors  were  abolished.  But  the  most  important 
part  of  the  ordinance  is  that  which  discharges  the  obligation  of  the 
vassals  to  appear  in  the  various  courts  of  the  superiors — all  of 
which,  along  with  heritable  offices,  were  at  once  abolished.  The 
conditions  imposed  upon  vassals  thus  rendered  illegal  were  to  be 
omitted  from  all  future  deeds.  Thus,  in  a  characteristic  manner,  did 
Cromwell  take  the  sting  out  of  the  feudal  system  of  Scotland,  and 
give  to  the  vassals  a  freedom  which  they  had  never  enjoyed  before. 
It  was  a  necessary  step  before  establishing  anything  like  a  com- 
plete system  of  legal  administration  throughout  the  country. 

Probably  the  practical  effect  of  this  important  ordinance  of 
Cromwell  was  not  great  It  was  passed  only  four  years  before  his 
death  (at  which  date,  it  may  be  said,  the  administration  of 
justice  was  almost  suspended),  and  there  was  haidly  time  for  so 
great  and  sweeping  a  change  to  take  effect  over  the  country. 

Having  abolished  the  feudal  courts  which  had  administered  local 
justice,  he  was  obliged  to  find  substitutes.  He  seems  to  have 
favoured  in  the  inferior  courts  a  system  similar  to  that  adopted  in 
Edinburgh,  and  probably  rewarded  his  military  followers  with  local 
judgeships.  One  historian  tells  us  of  "  English  officers  who  ad- 
ministered a  summary  yet  not  unsubstantial  justice  according  to 
the  plain  dictates  of  an  unlettered  understanding."  Lamont,  in  his 
Diary,  mentions  an  order  of  the  Protector's  for  the  erection  of  Courts 
Baron,  to  be  holden  every  three  weeks,  and  which  seem  to  have 
come  in  place  of  those  abolished,  as  already  stated,  having  jurisdic- 
tion ''  of  all  contracts,  debts,  promises  and  trespasses,  whatsoever 
arising  within  their  precincts  and  bounds." 

Cromwell's  instructions  for  the  Justices  of  Peace  in  Scotland 
were  issued  in  1655.  The  office  itself  was  introduced  into  Scotland 
by  James  VI.,  and  it  has  been  remarked  that  the  life  and  efficacy 
with  which  Oliver  Cromwell  inspired  it  must  have  been  more  from 
the  awe,  reputation,  and  vigour  of  his  government,  than  from  any 
advantage  or  superiority  in  his  regulations,  which  little  differedfrom 
King  James's. 

With  the  great  and  mysterious  subject  of  teinds  Cromwell  does 
not  seem  to  have  meddled.  He  evinced  little  respect  for  the  Kirk 
of  Scotland,  and  none  for  the  Assembly,  but  he  secured  to  the 
ministers  their  means  of  subsistence.    Accordingly,  commissions 
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were  appointed,  teinds  valued,  and  stipends  modified  as  formerly. 
Bj  his  ordinance  of  1654,  passed  for  the  better  support  of  the 
Universities  of  Scotland,  Cromwell  transferred  the  superiorities  of 
the  lands  and  teinds  of  the  Bishopric  of  Galloway  to  the 
University  of  Glasgow,  and  those  of  Aberdeen  to  the  colleges  of 
that  county. 

To  fill  up  vacancies,  caused  by  deaths  and  resignations,  in  the 
Supreme  Court  there  were  during  the  Protectorate  no  less  than 
fifteen  appointments  made.  In  nearly  every  case  a  Scotchman  was 
appointed.  Probably  greater  trust  had  come  to  be  reposed  in  the 
people  of  the  country,  who  had  settled  down  with  remarkable  quiet- 
ness under  the  rule  of  Cromwell.  Of  these  fifteen  four  had  been 
fonnerly  Lords  of  Session,  viz.,  Pearson,  Learmonth,  Johnstone  and 
Brodie.  The  appointment  of  Pearson  had  been  made  in  1649.  He 
seems  to  have  acted  as  counsel  for  Lord  Balmerino  in  1634,  and  also 
to  have  held  the  post  of  legal  adviser  to  the  Scottish  Parliament. 
Learmonth  of  Balcomie  had  been  raised  to  the  Bench  so  far  back  as 
1627.  He  took  an  eminent  part  in  various  public  undertakings, 
and  had  acted  as  President  of  the  Court;  but  his  Covenanting 
politics  had  led  to  his  dismissal  from  office  in  1649.  It  is  surprising 
that  a  man  of  his  reputation  and  experience  should  not  have  been 
one  of  the  original  members  of  Cromwell's  commissioa  He  died 
in  1657,  suddenly,  while  upon  the  bench,  "to  the  great  grieflf  of  much 
people,"  as  Nicoll  tells  us,  and  "  his  removal  fra  that  bench  wes 
esteemed  to  be  a  national  judgment" 

Johnstone  of  Warnston  was  one  of  the  most  remarkable  Scotchmen 
of  his  day.  He  was,  through  his  mother,  a  grandson  of  the  famous 
Sir  Thomas  Craig,and  was  called  to  the  Bar  in  1633.  As  a  public  man 
he  espoused  the  cause  of  the  Church,  and  opposed  the  introduction  of 
liturgies  and  other  novelties.  He  received  however  honours  from 
both  parties.  The  General  Assembly  made  him  their  Procurator,  and 
the  King  (when  it  became  necessary  to  conciliate  the  Church)  made 
him  a  judge.  He  was  afterwards  appointed  Lord  Advocate,  a  post 
which  he  held  along  with  his  seat  upon  the  Bench.  He  was  a 
member  of  the  Assembly  of  Divines,  and  he  directed  the  military 
operations  of  Leslie  at  Dunbar^  But  from  Cromwell,  in  spite  of  this 
last  act,  he  received  honours.  He  was  not  only  one  of  his  judges, 
but  he  sat  in  his  House  of  Lords  as  a  Peer. 

He  had  of  course  rendered  himself  too  notorious  to  be  passed 
quietly  over  at  the  Restoration.  Outlawed,  and  with  a  reward 
offered  for  his  apprehension,  he  fled  abroad.  His  retreat  was 
<ii8covered,  and  after  imprisonment  in  the  Tower,  he  was  brought 
before  the  Scotch  Parliament  to  be  dealt  with  as  an  outlaw.  No 
mercy  could  be  expected  from  such  a  quarter.  He  was  executed 
at  the  Cross  of  Edinburgh  in  July  1663.  '*  My  Lord  Warriston," 
^ays  Wodrow,  "  was  a  man  of  great  learning  and  eloquence,  of  very 
^^ch  wisdom,  and  extraordinary  zeal  for  the  public  cause  of 
^ligion  and  reformation,  in  which  he  was  a  chief  actor ;  but,  above 
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all,  he  was  extraordinary  in  piety  and  devotion,  as  to  which  he  had 
scarce  any  equal  in  the  age  he  lived  in."  The  same  writer 
vindicates  him  from  the  charge  of  treason,  and  speaks  of  him 
as  having  been  prevailed  upon  through  importunity  to  fall  in 
with  the  usurper. 

Brodie  of  Brodie  was  what  may  be  called  a  representative 
Scotchman  of  the  period — as  a  private  man,  very  pious,  given 
much  to  meditation  and  self-examination ;  in  politics,  opposed  alike 
to  King  and  Protector,  clinging  to  that  fond  idea  never  to  be 
realized— of  a  Covenant-loving  and  keeping  King  and  a  trium- 
phant Church.  He  had  taken  his  seat  on  the  bench  in  the  last  year 
of  Charles's  reign,  and  upon  the  establishment  of  the  repubhc 
retired  to  the  country.  He  so  disliked  the  new  rule,  that  he  tells 
us  he  had  resolved,  "  in  the  strength  of  the  Lord,  to  eschew  and 
avoid  employment  under  Cromwell;"  nor  did  he  indeed  ever 
accept  it,  as  he  did  not  return  to  his  judicial  work  until  the  end  of 
1658,  after  the  death  of  Oliver.  Nicoll  tells  us  that  he  was 
admitted  a  judge  "  eftir  a  long  call  and  invitatioun  made  be  the 
judges  of  the  Court  of  Sessioun,  and  of  the  laweiris,  clerkis  and 
wryteris,  by  the  space  of  many  weekis  befoir." 

Of  Stair,  who  was  appointed  by  Cromwell  in  1657,  and  who 
alone  of  all  his  judges  was  retained  after  the  Eestoration,  it  is 
perhaps  hardly  necessary  to  say  anything  here.  He  had  practised 
at  the  bar  under  Cromwell's  administration  until  the  Tender 
was  imposed,  and  returned  again  after  that  dif&culty  was  got 
over.  He  formed  one  of  a  small  committee  appointed  by  the  Faculty 
for  the  purpose  of  getting  the  Outer  House  restored  to  them,  and 
by  whose  efforts  that  institution  was  again  established.  He  was 
recommended  to  Cromwell  by  Monk  as  "  a  very  honest  man,  a  good 
lawyer,  and  one  of  considerable  estate."  Not  without  scruples, 
however,  did  he  accept  the  office.  A  judicious  visit  paid  by  him 
to  Whitehall  upon  the  return  of  the  King  secured  his  seat  on  the 
bench  of  the  restored  Court  of  Session. 

In  the  year  of  the  Bestoration — when  the  people  were  calling  out 
for  the  King,  and  fear  and  perplexity  had  fallen  upon  the 
Government  of  the  unfortunate  ^chard — a  last  commission 
for  the  appointment  of  Scotch  judges  was  issued.  For  some  time 
past  judicial  work  in  Scotland  had  been  suspended.  This  commis- 
sion never  took  effect,  because,  according  to  NicoU,  no  one  knew  in 
whose  authority  and  name  to  direct  the  warrants  or  letters — 
whether  in  that  of  the  Protector,  whose  day  was  just  over,  or 
in  that  of  the  King,  whose  day  had  hardly  coma  In  the  mean- 
time the  Bestoration  was  accomplished.  An  entirely  new  commis- 
sion was  issued.  In  all  the  glory  of  the  former  number  did  the 
judges  of  the  Court  of  Session  again  sit.  Everything  done  under 
the  usurpation  was  declared  null  and  void ;  Cromwell's  innovations 
were  looked  back  upon  with  horror,  and  his  judges  characterized  as 
"  kinless  loons,"  W.  G.  S.  M. 
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THE  CRIMINAL  PRACTICE  OF  SAXONY.^ 
(from  the  amekican  law  review.) 

The  jurisprudence  and  practice  of  Saxony  are  reputed  to  be  the 
most  scientific  and  complete  in  the  German  States ;  with  lawyers, 
however,  rather  than  laymen,  who  have  been  heard  to  complain 
of  its  costs  and  delays.  All  proceedings  were  formerly  carried 
on  in  writing  and  in  private ;  but  in  the  year  1856  the  criminal 
courts  were  opened  to  the  public,  and  the  examination  of  wit- 
nesses made  oral,  and  in  1868  the  institution  of  the  jury  was  intro- 
duced in  criminal  cases.  In  civil  cases  none  of  these  changes  have 
been  made.  As  will  be  seen,  its  introduction  is  far  from  transform- 
ing the  courts  where  it  is  in  use  after  our  own  model.  It  has  been 
referred  to  in  the  debates  of  the  German  Legislature  as  produc- 
tive of  immense  benefit ;  on  the  other  hand,  of  the  two  innova- 
tions, publicity  and  oral  examinations  are  rated  much  the  highest 
by  members  of  the  profession.  Probably  the  difference  is  between 
the  political  and  professional  view. 

Saxony  is  a  small  country  of  itself;  but  the  changes  and  pre- 
sent condition  of  its  laws  represent  faithfully  enough  the  gradual 
democratization  which  is  going  on  in  Europe,  and  already  ex- 
tending into  Russia  and  down  the  course  of  the  Danube,  is  slowly 
but  constantly  bringing  new  regions,  languages  and  nations  within 
the  reach  of  western  civilization. 

Among  the  first  things  which  the  Germans  thought  it  necessary 
to  do,  in  order  to  be  one  people,  was  to  have  the  same  laws.  The 
criminal  code  was  first  enacted  and  went  into  operation  throughout 
the  empire  in  1871.  The  preparation  of  the  general  civil  code  has 
presented  more  difficulties ;  and,  although  an  immense  amount  of 
work  has  been  expended  on  it,  it  is  not  yet,  but  is  soon  expected  to 
be,  enacted.  Saxony  alone  of  the  German  States  possesses  a  civil 
code  of  law,  which  was  independently  adopted  in  1863-1865, 
before  her  absorption  into  the  empire. 

A  little  book  which  can  be  had  for  twenty-five  cents  contains  the 
whole  criminal  law  of  Germany.  It  is  expressed,  and,  when 
necessary,  definitions  are  made  in  plain,  intelligible  language,  and 
conveniently  arranged.  The  proceedings,  even  in  newspaper  reports, 
refer  to  the  chapter  and  paragraph  under  which  they  are  instituted. 
It  is  not  to  be  supposed  that  the  technical  phrases  convey  the  same 
meaning  to  all  minds,  or  make  the  peasant  comprehend  the  laws 
tinder  which  he  lives  as  well  as  a  judga  But  it  is  a  great  deal 
nearer  to  it  than  where  the  law  has  to  be  hunted  out  of  the  whole 

^  The  following  article  is  the  resnlt  of  some  months'  attendance,  off  and  on,  npon 
tbe  aiminal  courts  of  Dresden,  Saxony,  partly  to  observe  the  proceedings  and  partly 
^,  Icttn  the  Unffaage.  The  writer's  attention  was  directed  not  so  much  towards  a 
^l^tific  appreciation  of  the  ]aw  as  to  the  practice,  with  the  view  of  noting  such 
voits  u  mignt  be  of  value  in  our  own  practice,  or  furnish  valuable  suggestions. 
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statute-book  and  a  thousand  volumes  of  reports.  The  general 
intelligibility  and  expedition  of  the  proceedings^  where  reference  is 
made  to  the  state  of  the  law,  are  in  strong  contrast  to  the  frequent 
cumbrousness  of  our  own,  and  let  a  stronger  light  into  these  sacred 
mysteries. 

Offences  are  submitted,  according  to  magnitude,  to,  Ist,  the 
police, — public  not  admitted  ;  2d,  to  a  court,  without  jury,  of  seven 
members,  three  of  whom  are  lawyers,  with  permanent  appointments, 
and  four  laymen,  who  serve  for  one  year,  and  are  appointed  by  the 
presiding  judge  of  the  court  above ;  3d,  to  a  court  of  three  members, 
sitting  with  a  jury.  Cases  of  much  importance  come  before  this 
court.  In  the  country  small  offences  are  brought  before  a  single 
judge. 

Provision  is  made  for  appeals  in  law  questions  to  the  highest 
court  of  cassation,  but  not  for  trial  by  jury  in  all  cases.  The  right 
is  freely  exercised,  as  it  ought  to  be  in  cases  of  scandalous  or 
immoral  character,  of  excluding  the  general  public.  The  prosecu- 
tion is  represented  rather  than  conducted  by  a  state's-attorney, 
usually  in  the  course  of  promotion  to  a  judgeship.  Counsel  is 
allowed  the  defendant,  and  is  even  assigned  and  paid  for ;  but,  as 
the  defendant  is  confined  in  the  dock,  there  is  little  opportimity  for 
conference  during  the  trial 

Witnesses  are  sworn  with  great  formality;  the  oath  being  re- 
cited by  the  judge,  and  repeated  clause  by  clause  by  each  witness. 
The  prosecutions  for  pequry  are,  notwithstanding,  out  of  all  pro- 
portion more  numerous  than  with  us;  proceeding,  however,  it  is 
fair  to  say,  mostly  from  money  questions  in  civil  cases.  Witnesses 
are  kept  apart  until  called  in  to  give  evidence.  The  testimony  is 
taken  down  and  read  out  by  the  clerk,  and  these  notes  are  officially 
part  of  the  case. 

The  jury  of  twelve  are  drawn  out  of  a  summoned  panel  of 
thirty-six,  of  whom  twenty-four  must  be  present.  The  jury 
list  is  the  whole  body  of  tax-paying  citizens,  less  the  somewhat 
numerous  but  legally  determined  exceptions,  and  is  prepared  by 
the  district  judge  with  the  help  of  municipal  officials,  and  also 
exhibited  for  public  examination. 

The  trial  jury  is  made  up  out  of  the  panel,  and  the  government 
and  defendant  have  an  equal  right  of  challenge  out  of  the  surplus 
over  twelve ;  for  instance,  if  thirty  answer  to  their  names,  each 
would  have  nine  challenges.  A  juror  may  be  rejected  for  c^use, — 
relationship  or  manifest  interest ;  but  there  is  no  examination  into 
opinions  nor  provision  for  further  summons  after  the  panel  is  ex- 
hausted. In  long  trials  it  is  the  practice  to  seat,  say,  two  by-jurors, 
who  assist  in  making  up  the  verdict,  in  case  any  of  the  twelve 
become  unable  to  do  so.  The  juries  are  respectable  and  trust- 
worthy in  appearance,  evidently  drawn  from  the  upper  and  middle 
classes.  The  name,  rank,  residence,  and  business  of  each  are  care- 
fully read  out  In  general,  their  duties  are  well  and  carefully 
performed,  ynth  perhaps  a  leaning  towards  mercy. 
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The  court  being  thus  constituted,  the  accusation  piece  is  read 
This  must  include  a  statement  of  the  offence  in  the  language  of  the 
statute;  but  it  is  a  very  different  thing  from  an  indictment,  and 
represents  at  the  outset  a  different  idea  of  criminal  procedure.  The 
prosecution  is  an  act  of  authority  and  of  responsible  ofHcial  duty ; 
it  is  therefore  made  by  law  to  depend  upon  an  examination  of  the 
whole  case  upon  both  sides.  It  presents  the  government  theory  of 
the  ease  in  ordinary  language  and  including  any  facts  in  the  life  of 
the  accused  which  may  be  thought  to  explain  h^  acts.  Besides  the 
statement  of  the  matter  to  be  tried,  it  includes  many  others,  and  is 
thus  the  occasion  of  a  still  wider  deviation,  in  the  next  step,  from 
that  common-law  practice  which  is  the  symbol  at  least  of  prin- 
ciples which  centuries  have  instilled  into  the  blood  and  brain  of 
English-speaking  people,  so  as  to  constitute  their  idea  of  the  only 
social  and  political  relations  which  they  recognise  as  just:  ths 
defendant  does  not  plead.  The  plea  is  no  doubt,  in  nine  cases  out 
of  ten,  a  favour  of  which  the  prisoner  at  the  bar  does  not  know  the 
meaning,  or  derive  any  great  satisfaction  from ;  and  yet  its  absence 
seems  to  call  up  at  once  the  conception  of  a  different  government 
and  society. 

Not  even  the  apparent  consent  or  adherence  of  the  accused  is 
asked  to  the  proceedings  of  which  he  is  the  object ;  a  pleasing  anti- 
quated fiction  that  he  puts  himself  upon  the  country,  "which 
country  you  are,"  embraces  him.  From  the  moment  he  stands 
charged  with  crime,  he  is  visibly  cut  off  from  the  social  organisa- 
tion, with  no  relation  but  that  of  force  left  between  them.  The 
trial  thus  proceeds  without  any  issue  in.  the  common-law  sense 
being  made  up,  and  commonly  at  first  with  the  examination  of  the 
defendant  He  is  not  sworn,  but  is  cautioned  to  tell  the  truth, 
and  may  be  compelled  to  answer  questions.  The  examination  is 
conducted  by  the  presiding  judge  from  notes  of  preliminary  exa- 
minations ;  and  however  courteously  and  fairly,  and,  in  fact,  because 
in  the  interest  of  public  justice  it  is  fairly  conducted,  it  is  apt  in  its 
progress  to  present  the  spectacle  of  the  unequal  struggle  of  an 
ignorant  and  untrained  mind  against  one  sharpened  by  habits  of 
investigation,  and  so  unavoidably  comes  into  coi&ict,  not  only  with 
what  we  are  in  the  habit  of  seeing,  but  also  with  those  ideas  of  im- 
partiality which  we  attach  to  the  judicial  office,  when  its  rigorous 
observance  is  the  last  refuge  of  the  unfortunata  The  active  part 
here  taken  by  the  bench  looks  too  much,  in  our  eyes,  as  if  that  very 
instice,  which  sits  to  hold  the  balance,  were  taking  sides  against  the 
weaker  party,  which  is  thus  attacked  in  the  only  quarter  where  it 
can  look  for  protection. 

The  appearance  of  the  defendant  on  the  stand  is  no  longer  a 
novelty  with  us.  As  he  is  not  here  sworn,  and  does  not  testify 
under  the  penalties  of  perjury,  his  position  is  easier.  The  right  of 
compulsory  examination  does  not  therefore  seem  to  carry  with  it 
the  right  of  obliging  him  to  tell  the  truth  and  to  criminate  himself. 
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In  principle  it  only  claims  the  right  of  ascertaining  what  colour  can 
be  put  on  inculpating  circumstances.  There  is,  however,  a  branch 
of  inquiry  which  both  in  law,  in  the  words  of  the  statute,  and  in 
practice,  is  pursued  further  than  with  us, — ^the  question  of  intention. 
This  question  the  common  law  settles  at  the  outset  in  the  manner 
most  unfavourable  for  the  defendant,  in  the  principle  that  he  shall 
be  held  to  intend  the  consequences  of  his  acts.  With  his  appear- 
ance as  a  witness  it  has  become  the  subject  of  direct  inquiry  to 
himself  alone ;  but  the  field  thus  opened  has  not  obtained  much 
recognition  in  the  law.  But  intent  having  been  here  from  time 
immemorial  matter  of  investigation,  it  plays  a  larger  part  in  legisla- 
tion, and  is  more  specifically  inquired  into,  and  distinctly  submitted  to 
the  jury.  Subdivision  of  offences  on  tWs  ground  is  carried  farther 
than  in  common-law  countries,  and  it  also  probably  furnishes  the 
occasion  for  the  **  mitigating  circumstances,"  which  appear  so  fre- 
quently, and  to  us  so  incomprehensibly  in  foreign  verdicts.  The 
examination  of  witnesses  is  likewise  by  the  court.  As  they  are,  in 
its  opinion,  exhausted,  counsel  on  either  side  put  questions  as  they 
think  proper,  but  not  so  as  to  take  the  lead  in  the  examination.  In 
fact,  they  take  on  the  same  air  of  deference  as  may  be  seen  with 
intolligent  counsel  in  our  own  courts,  where  judge  or  juryman  puts 
in  a  question.  Witnesses  for  the  defence  belong  also  to  the  case 
in  a  sense  unknown  to  our  procedure,  and  are  paid  by  the  govern- 
ment  under  conditions.  The  order  of  the  testimony  is  arranged, 
the  witnesses  called,  and  the  case  put  in,  as  we  say,  by  the  court 

In  such  an  examination  there  is  no  question  about  the  admissi- 
bility of  evidence.  When  the  court  asks  a  question,  it  has  decided 
that  it  is  a  proper  one  to  ask.  But  there  appears  to  be  in  no 
quarter  any  thought  of  those  limitations  which  give  us  so  much 
trouble.  Anything  in  the  way  of  evidence  that  to  the  natural 
mind  seems  to  be  connected  with  the  case  is  put  in  without  objec- 
tion ;  and,  although  it  goes  here  and  there  beyond  what  is  allowed 
by  our  rules,  it  takes  less  rather  than  more  time.  But  then  the 
judge  is  likely  to  be  a  person  of  superior  intelligence  and  capacity 
for  business,  without  any  interest  in  prolonging  it  In  the  hands  of 
opposing  counsel  the  case  might  readily  be  very  different 

When  the  evidence  is  in,  the  issue  is  made  up  by  giving  to  the 
jury  one  or  more  questions,  following  the  words  of  the  section  or 
sections  under  which  the  defendant  is  complained  of,  and  the  com- 
plaint They  are  prepared  by  the  court,  with  the  help  of  such 
suggestions  as  may  be  made  by  counseL  The  law  question,  if 
there  is  one,  may  be  carried  up.  They  are  accompanied  by  such 
definitions  of  the  statute  and  of  the  offence  as  appear  proper,  but 
without  any  formal  charge,  and  especially  without  expression  of 
opinion  on  the  part  of  the  court. 

The  questions  will  read,  for  instance,  as  follows : — Is  the  defen- 
dant guilty  of  murder,  in  that,  at  such  a  time  and  place,  with  the 
purpose  of  causing  his  death,  and  with  malice  aforethought,  he 
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strack  A.  with  a  knife,  of  which  blow  A.  died  ?  Is  the  defendant 
gmlty  of  manslaughter,  in  that  he  struck  A.  so  that  he  died  ?  Is 
the  defendant  guilty  of  assault  with  intent,  &c.,  in  that,  &c.  ? 

The  arguments  of  counsel  are  addressed  to  the  points  thus  pre- 
sented. It  is  possible  that  the  definiteness  with  which  they  are 
made  may  have  a  corresponding  influence  on  the  deliberations  of  the 
jury ;  it  certainly  seems  to  have  on  the  efforts  of  counsel,  which 
are  very  far  from  reaching  the  heights  of  oratory  sometimes  attained 
in  our  criminal  courts. 

The  answer  of  the  jury  to  the  questions  submitted  is  "  Yes,"  or 
**No,"  by  more  than  seven  votes.  Unanimity  is  not  required,  and 
as  it  generally  happens  that  the  majority  of  a  jury  are  of  one  way 
of  thmking  on  the  first  ballot,  it  is  to  be  presumed  that  the  authors 
of  this  system  were  of  the  opinion  of  Talleyrand,  that  first  impres- 
sions are  honest. 

Sentences  are  in  general,  I  should  say,  lighter  than  with  us; 
mostly  to  hard  labour,  with  loss  of  civil  rights  for  a  longer  or  shorter 
period.  This  entails  supervision  by  the  police.  Capital  punish- 
ment is  practically  abolished,  though  still  on  the  statute-book  for 
murder  and  high  treason. 

There  are  few  things  in  this  procedure  which  lawyers  of  the 
common-law  school  would  often  care  to  adopt.    The  two  systems 
are  so  radically  distinct,  they  start  from  such  different  principles, 
and  in  the  course  of  time  have  been  thought  out  so  consistently  to 
the  last  detail,  that,  in  its  proper  place,  every,  part  possesses  a  value 
which  would  be  wanting  anywhere  else.    But  of  the  two  this  one  . 
has  been  in  operation  longest,  over  a  far  greater  variety  of  people 
in  different  stages  of  cultivation,  to  all  of  which  it  has  proved  its 
adaptation.    Even  if  there  is  nothing  to  adopt,  it  does  not  prove 
that  all  the  advantages  are  on  our  side.    A  comparison  of  the  two, 
showing  how  similar  results  are  obtained  in  different  ways,  and  a 
gain  in  one  direction  makes  up  for  a  loss  in  another,  ought  to  expand 
one's  legal  horizon  and  help  towards  a  really  better  comprehension 
of  both    The  extension  of  the  power  and  functions  of  the  court 
brings  with  it  a  corresponding  diminution  of  those  of  counsel,  whose 
character  and  office  is  by  no  means  the  least  important  part  of 
judicial  procedure.    The  inferior  opportunity  to  shine  in  the  public 
view  has  its  effect  on  the  position  of  the  whole  legal  profession, 
makes  of  it  a  soberer  and  more  retired  pursuit,  on  the  level  with 
other  callings,  and  no  more  than  they  the  stepping-stone  of  ambi- 
tion.   The  conduct  of  the  case  throws  it  less  into  the  power  of 
counsel  to  serve  their  clients,  and  also  far  less  to  serve  themselves. 
That  promptness  and  adroitness  wliich  are  only  attained  by  long 
practice  in  public,  the  knowledge  of  human  nature,  both  in  its 
ordinary  and  intricate  workings,  which  is  not  to  be  learned  from 
books,  and  least  of  all  from  law-books,  but  which  is  the  best  part  of 
his  professional  acquirements,  for  a  lawyer  practising  in  a  common- 
law  court  have  le»s  field  for  their  exercise,  and  are  less  re^rarded 


294  THE  CBIMINAL  PRACTICE  OF  SAXONY. 

and  developed.  The  profession  is  a  studious  one,  learned  out  of 
and  pursued  according  to  the  books.  No  bullying  of  witnesses,  no 
tyrannizing  over  the  court,  and  above  all  no  cross-examinatioD. 

Cross-examination  is  undoubtedly  the  most  tremendous  instru- 
ment ever  invented  for  extracting  the  truth  in  difficult  cases ;  it 
suits  our  independent  and  combative  disposition  so  well,  and  has  been 
80  long  in  use,  that  nothing  else  could  take  its  place.  But  the  fact 
that  it  has  not  extended  more  widely  indicates  an  artificial  sida 
In  hearing  an  examination  as  here  conducted,  it  appeared  to  me 
that  the  jury  got  as  fair  an  idea  of  the  course  of  events  as  in  our 
own  courts.  It  was  against  all  our  rules,  with  abundant  use  of 
leading  questions  and  expression  of  opinion;  but  it  finished  up 
every  branch  of  the  subject  as  it  went  along,  so  as  to  leave  a  dis- 
tinct and  complete  impression. 

There  is  no  question  but  that  the  public  interest  is  sufficiently 
protected.  But  even  on  the  part  of  the  defendant  it  is  not  so 
poorly  off  as  we  are  apt  to  suppose,  or  as  it  would  be  with  the 
part  assigned  to  the  judge  in  our  own  courts.  If  he  cannot,  on  the 
one  hand,  when  he  knows  he  has  got  the  right  counsel,  enjoy  the 
perfect  confidence  that  he  is  going  to  be  pulled  through,  "  althougli 
they  found  the  money  in  his  boots ;"  on  the  other  hand,  he  is  not 
such  a  victim  when  he  has  taken  the  wrong  one.  As  things  go,  is 
not  this  quite  as  well  ?  It  is  a  perversion  of  justice,  and  a  blot  on 
its  administration,  when  the  issue  of  a  case  can  be  made  to  depend 
upon  the  strength  of  counsel 

That  this  is  notoriously  the  fact  with  us  need  not  be  urged  In 
this  procedure  the  court  sits  to  investigate  the  whole  case ;  and  the 
defendant  may  rely  with  reasonable  confidence  on  the  action  of  a 
court  from  which  this  is  expected,  and  whose  reputation  is  interested 
in  its  performance.  As  a  matter  of  fact,  the  administration  of  jus- 
tice stands  in  the  very  highest  repute. 

A  word  on  the  character  of  crimes.  Juvenile  offences  have  in- 
creased with  the  concentration  of  population  in  cities,  and  crimes 
of  violence  for  a  period  after  the  wai\  Most  noticeable  is  the  small 
proportion  of  the  latter.  Even  murders  and  burglaries  have  a  secret 
and  underhand  character  about  them,  often  connected  with  adultery 
or  some  social  derangement  Taken  together,  they  indicate  a  less 
vigorous  and  sturdy  Ufe  than  is  led  in  America.  As  an  example  : 
By  the  returns  of  police  arrests  in  Dresden— 190,000  inhabitants— 
for  September  1874,  the  whole  number  is  1369,  among  which  a 
great  part  are  for  violations  of  city  ordinances  and  minor  offences, 
which  would  not  come  before  the  higher  courts.  Of  the  crimes  of 
violence  the  figures  are  as  follows :  burglary,  23 ;  simple  larceny, 
261 ;  simple  assault  and  battery,  2 ;  drunkenness,  20 ;  and  no  others. 
There  were  in  the  same  time  five  suicides. 
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The  late  Lord  Chancellor  Campbell  wrote  a  book  to  prove  that 
Shakespeare  was  a  lawyer.  We  think  he  failed  to  make  out  his 
case,  and  that,  on  his  own  showing,  a  Scotch  verdict  of  "  not  pro- 
ven "  must  be  given  against  him.  However  it  may  be  as  regards 
Shakespeare,  there  can  be  no  doubt  that  there  has  existed  in  all 
ages  a  sort  of  occult  freemasonry  of  friendship  between  law  and 
Uteraiura  The  stem  disciples  of  Themis  and  the  volatile  votaries 
of  the  Muses  have  always  lived  on  the  best  of  t-erms,  and  the 
happiest  results  have  followed  to  both  from  the  blending  of  the 
most  opposite  qualities.  Law  is  not  so  dry  a  study  as  the  unini- 
tiated suppose ;  for  it  has  within  its  sphere  both  the  tragic  and 
comic  drama,  and  oftentimes  the  elements  of  the  strangest 
romance.  Aristotle  was  perhaps  the  highest  type  of  what  the 
profession  calls  a  "legal  mind;"  yet  D'Alembert  has  said  that 
Aristotle  had  as  great  an  imagination  as  Homer,  and  that  had  he 
bent  his  genius  to  poetry,  he  might  have  equalled,  if  not  excelled, 
the  niad.  Be  that  as  it  may,  it  is  evident  the  legal  and  logical 
mind  of  Aristotle  was  enlivened  and  enlarged  by  an  exhaustive 
study  of  Homer's  works.  The  greatest  orators  and  lawyers  of 
Greece  and  Bome  are  loud  in  their  expressions  of  gratitude  to 
Homer  and  the  other  Greek  poets.  "  They  read  them  tfy  day,  and 
studied  them  by  night,"  and  drew  from  them  grace,  inspiration, 
and  wisdom.  But  the  converse  of  the  proposition  is  not  quite  so 
obvious,  that  some  of  the  greatest  poets  and  prose  writers  of 
ancient  and  modem  times  have  had  their  wits  sharpened,  and 
their  fitful  fancies  tamed  down  and  restrained  within  the  bounds 
of  propriety  and  common  sense,  by  an  early  corrective  course  of 
l^al  study.  Such  however' is  the  fact,  and,  so  far  as  our  limited 
space  will  permit,  we  intend  to  adduce  some  illustrious  examples 
in  support  of  this  proposition.  Let  us  select  one  from  among  the 
Boman  poets.  On  entering  the  forum,  who  attracts  our  gaze  ?  The 
gay,  graceful,  eloquent  and  witty  poet,  Ovid,  dressed  in  a  flowing 
Tobe,  busily  engaged  pleading  causes  before  the  PraBtor  with  •  all 
the  acuteness  of  a  practised  lawyer.  A  crowd  of  clients  are  stand- 
ing around  him,  and  in  front  one  sees  his  old  greyheaded  father 
listening  with  all  a  parent's  pride  to  his  son's  youthful  eloquence, 
and  predicting  that  he  will  rise  to  the  highest  judicial  offices  of  the 
state.  For  a  while  Ovid  devoted  himself  assiduously  to  the  law, 
and  humoured  his  father's  wishes.  He  got,  and  filled  with  credit, 
several  judicial  offices,  but  the  Muses  who  had  rocked  his 
cradle  were  determined  that  the  child  of  their  choice  should  not 
be  altogether  lost  to  the  world.  So  they  threw  the  young  lawyer 
in  the  way  of  Propertius,  Macer,  Ponticus,  and  other  eminent 
poets  and  wits  of  that  day,  and  weaned  him  away  from  the 
company  of  lawyers.    Still  clients  came  to  him,  and  a  stmggle 
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went  on  between  his  ambition  and  his  pleasure — ^between  duty  to 
his  father  and  the  duty  which  he  owed  to  himself,  to  the  genius 
within  him  which  was  vainly  struggling  for  utterance.  As  a  last 
resource,  the  Muses  plunged  Ovid  in  love,  and  their  conquest  was 
then  complete.  Themis  and  his  old  father  withdrew  from  the  forum 
crestfallen  and  disconsolate.  Young  Ovid  will  never  adorn  the 
judicial  bench ;  but  do  not  weep,  old  man,  thy  son  will  have  a 
poet's,  if  not  a  prophet's,  mantle  of  glory  thrown  around  him  for 
all  time !  But  what  shall  one  say  of  Ovid's  predecessor,  the  great 
Cicero  ?  One  might  write  a  volume  to  show  how  much  he  was 
indebted  to  the  law,  and  how  much  the  law  was  indebted  to  him. 
He  united  the  two  professions  of  law  and  literature  in  a  loving 
and  lasting  union,  of  which  his  works  are  the  fruit.  Cicero  rose  to 
the  consular  dignity,  and  saved  his  country  from  a  great  danger ; 
but  we  believe  his  life  would  have  been  happier  and  his  fame 
greater  if  he  had  quitted  the  law  and  politics,  as  Ovid  did,  and 
devoted  himself  exclusively  to  letters.  No  man  can  well  serve 
two  masters,  and  though  Cicero  tried  to  do  this,  and  won  honour 
in  both  law  and  letters,  yet  his  strength,  and,  we  think,  his  mental 
treasure  as  well  as  pleasure  lay  in  literature.  He  was  a  great 
prose  poet,  and  his  popularity  as  an  author  is  owing  to  the  know- 
ledge of  the  world  and  the  human  heart  which  as  a  lawyer  he 
acquirecL  The  Bomans  were  a  more  common-sense,  legal,  and  less 
imaginative  people  than  the  Greeks ;  more  a  stern  race  of  warriors 
and  jurists  than  poets  and  phOosophers.  Hence,  with  the  excep- 
tion of  Virgil,  one  finds  the  works  of  most  of  their  authors  and 
poets  leveUed  and  regulated  down,  so  to  speak,  to  the  consis- 
tence and  tone  of  a  code  of  laws.  Genius  and  enthusiasm  are 
there,  but  "cabined,  cribbed,  and  confined,"  and  held  under 
restraint  by  a  despotic  wUl.  The  only  way  one  can  account  for 
this  is  by  supposing  that  the  divine  afflatus  of  the  poet  was  some- 
what dried  up  by  the  course  of  legal  study  which  every  Eoman 
had  to  undergo. 

Shining  through  the  darkness  of  the  middle  ages,  one  lights  upon 
the  lonely,  loving,  and  somewhat  melancholy  poet,  Petrarch,  as  he 
sits  studying  the  Pandects  at  the  University  of  Bologna,  whither  he 
had  been  sent  to  acquire  a  knowledge  of  the  law,  to  enable  him  to 
carry  on  the  lucrative  business  of  his  father,  who  was  a  Florentine 
notary.  The  professional  knowledge  which  Petrarch  gained  was 
useful  to  him  in  after  life.  It  made  him  an  apt  man  of  business, 
and  fitted  him  to  carry  through  many  negotiations  important  to  his 
country.  Besides,  Petrarch's  apprenticeship  to  antiquarian  and 
legal  lore  may  have  led  him  to  collect  and  collate,  as  he  did,  some 
of  the  most  valuable  manuscripts  of  the  ancient  classics.  His  great 
contemporary,  Dante,  was  not  bred  to  the  law,  but  as  he  acted  for 
some  years  as  one  of  the  chief  magistrates  of  Florence,  it  is  not  un- 
reasonable to  suppose  that  he  was  weU-versed  in  the  laws  and 
customs  of  his  country.    His  countryman  and  successor  in  the 
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laurel,  Ariosto,  attended  the  University  of  Padna,  and  devoted  five 
years  of  his  life  to  the  study  of  the  law.  Disliking  the  profession, 
he  ultimately  abandoned  it,  and  his  father  unwillingly  consented  to 
his  doing  so ;  but  the  knowledge  he  had  got  became  ingrained  in 
his  nature,  and  was  not  without  its  use  in  after  life.  It  enabled 
him,  like  Petrarch  and  Dante,  to  take  part  in  public  business,  and 
condnct  many  negotiations. 

Leaving  Italy  and  entering  France,  we  find  that  "  old  Montaigne  ^' 
studied  law  for  some  years,  and  was  afterwards  a  counsellor  in  the 
Parliament  of  Bordeaux.  The  ease  and  quiet  of  a  country  life  had» 
however,  greater  charms  for  him  than  the  turmoil  of  the  wordy  bar, 
and  80  he  retired  to  his  paternal  property,  and  gave  the  world  the 
fruit  of  his  meditations  in  his  celebrated  "  Essays.''  The  "  great 
Comeille/'  father  of  the  French  drama,  was  the  son  of  a  lawyer  who 
practised  at  Bouen.  Comeille  tried  the  law  for  a  short  time,  but 
gave  it  up  in  his  twenty-third  year,  and  devoted  himself  to  the  drama, 
vith  what  success  the  *'  Cid  "  and  all  France  can  testify.  Boileau 
belonged  by  descent  and  connections  to  a  family  of  lawyers.  The 
gOod*natured  boy,  who  would  never  speak  iU  of  any  one,  passed  as 
an  advocate  at  the  age  of  twenty-one,  and  tried  but  Cedled  to  get 
into  practice.  What  a  blessing  to  the  world  that  he  did  not  succe^  ! 
Had  he  done  so,  French  law  would  not  have  been  much  enriched, 
and  its  literature  would  have  lacked  some  sparkling  satires, — 
especially  the  ninth  one,  wherein  he  shows  his  legal  learning  and 
knowledge  of  the  lawyers  of  his  age. 

The  greatest  literary  name  in  France  is  that  of  Voltaire.  Yet  he, 
too,  was  a  lawyer,  the  son  of  a  notary  of  good  repute,  named 
Arouet,  who  had  an  extensive  practice  as  a  conveyancer.  The 
ambition  of  the  father  was  to  see  his  son  follow  in  his  footateps. 
For  this  purpose  he  put  him  for  some  time  into  a  lawyer's  office^ 
and  then  sent  him  to  the  Hague  to  study  Theodosius.  Fate,  how* 
ever,  had  other  work  for  tl^  young  Voltaire  than  to  pore  over 
musty  parchments.  Ue  passed  at  the  bar,  but  not  liking  the 
employment,  speedily  deserted  it,  and  soon  after,  for  want  of  a 
safficient  knowledge  of  the  law  of  libel,  got  himself  shut  up  in  the 
Bastille,  where  he  was  confined  for  a  year.  He  had  a  somewhat  low 
opinion  of  lawyers,  and  he  defines  "  un  avocat" — says  Mr.  Morley, 
in  his  recent  life  of  Voltaire — "  as  a  man  who,  not  having  money 
enough  to  buy  one  of  those  brilliant  offices  on  which  the  universe 
his  its  eyes  fixed,  studies  for  three  years  the  laws  of  Theodosius  and 
Justinian  so  as  to  know  the  custom  of  Paris,  and  who  at  length 
having  got  matriculated,  has  the  right  of  pleading  for  money  with  a 
loud  voice." 

The  two  greatest  poets  of  Germany,  Schiller  and  Goethe,  were 
both  students  of  law.  Schiller  was  compelled  to  study  it  for  two 
years,  and  then  left  it  for  medicine.  Goethe,  however,  seemed  to 
have  had  a  lingering  affection  towards  the  legal  profession,  as 
opening  to  him  a  new  intellectual  pursuit;  for  though  his  legal 
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studies  at  Leipzig  were  desultory,  and  broken  in  upon  by  youthful 
frolics,  be  afterwards  recurred  to  and  completed  them  at  Strasburg, 
by  taking  the  degree  of  doctor  of  laws.  Thus  far  we  have  shown, 
and  we  hope  satisfactorily  proved,  that  some  of  the  great  poets  of 
Borne,  Italy,  France  and  Germany,  were  more  or  less  tinctured  and 
imbued  with  the  study  and  practice  of  the  law.  Law  and  letters  go 
hand  in  hand,  and  the  intercourse  between  them  has  been  beneficent 
and  beneficial.  Our  remarks  hitherto  have  been  limited  to  foreign 
writers ;  let  us  trace  and  see  whether  English  literature  shows  any 
signs  of  this  happy  union  of  law  and  letters.  Going  to  the  well- 
spring  of  English  poetry,  what  do  we  find  ?  Tradition  says,  for 
there  is  no  certain  history,  that  the  father  of  English  poetry, 
Chaucer,  studied  law  at  the  Inns  of  Court.  His  life  and  works 
somewhat  confirm  the  truth  of  the  tradition ;  for  he  got  early  into 
public  employment,  and  the  author  of  the  "  Canterbury  Tales " 
must  have  been  a  many-sided  man;  with  more  than  a  lawyer's 
acuteness  of  observation,  knowledge  of  the  world,  and  business 
capacity.  In  his  "  Canterbury  Tales  "  he  defines  the  character  of  a 
"  Serjeant  at  Law  "  in  such  a  life-like  manner,  "  who  was  always 
busy,  yet  seemed  busier  than  he  was,"  that  we  cannot  but  think 
Chaucer  drew  it  from  his  own  experience  at  the  bar.  His  friend 
and  follower,  Gower,  was  a  student  of  law  at  the  Inns  of  Court, 
and,  it  is  said,  he  afterwards  reaped  the  reward  of  his  legal  labours 
by  reaching  the  dignity  (how  rarely  obtained  by  a  poet !)  of  becom- 
ing Chief  Justice  of  the  Common  Pleas.  It  is  to  be  hoped  the 
laurel  of  the  poet  brought  no  discredit  on  the  ermine  of  the  judge. 
The  most  poetical  of  poets,  the  gentle  Spenser,  who  seems 
to  have  been  of  imagination  all  compact,  cannot  have  had  anything 
in  common  with  harsh-grained  law,  or  legal  pursuits;  and  yet 
it  may  be  said  he  lost  Ms  own  and  his  child's  life,  and  what  was 
more  precious  to  him  and  the  world  than  even  life  itself — his  un- 
published manuscripts — ^in  faithfully  fulfilling  his  duty  as  a  lawyer 
and  a  magistrate.  One  is  puzzled  at  the  statement,  and  hesitates 
to  believe  that  the  author  of  the  "  Faerie  Queen "  was  a  lawyer. 
Yet  it  is  a  fact  that  Spenser  was  one  of  the  Clerks  of  the  Irish 
Court  of  Chancery,  and  afterwards,  in  1598,  made  Sheriff  of  Cork, 
and  it  was  while  endeavouring,  in  the  capacity  of  Sheriff,  to  quell 
the  rebellion  of  Tjrrone,  that  his  castle  of  Eilcolman  was  burned, 
and  his  child  perished  in  the  flames.  The  horrors  of  that  terrible 
night  preyed  on  his  sensitive,  affectionate  mind,  and  the  poet  died 
of  grief  in  London  the  year  after.  From  Spenser  one  naturally 
turns  to  Shakespeare,  to  know  if  he,  too,  was  a  lawyer  ?  The 
important,  bustling,  little  attorneys  of  Stratford,  who  enjoyed 
his  wit  and  shared  his  satire,  are  silent  on  the  subject,  and  have 
left  no  indenture  to  show  that  "  sweet  Will "  was  bound  their 
apprentice.  But  those  of  our  readers  who  wish  to  know  the 
arguments  in  favour  of  Shakespeare's  having  studied  law,  cannot  do 
better  than  read  Lord  Campbell's  book,  where  they  are  clearly  and 
ably  set  forth. 
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The  name  of  Bacon  is  dear  to  literature,  and  his  Novum  Organum 
marks  an  era  in  the  history  of  science ;  but  it  would  be  well  for 
his  character  and  fame  could  a  veil  be  drawn  over  his  conduct  as  a 
lawyer.  He  was  a  Barrister  of  Gray's  Inn,  and  rose  rapidly  in  his 
profession,  first  to  a  silk-gown,  then  to  be  Solicitor-General,  At- 
torney-General, and  ultimately  I/jrd  Chancellor.  Good  fortune 
seems  then  to  have  forsaken  him,  and  his  after  history  may  be 
summed  up  in  tlie  severe  but  graphic  words  of  the  poet : — 

"  The  greatest,  brightest,  meanest  of  mankind." 

In  his  evil  days  he  busied  himself  with  preparing  a  digest  of  the 
laws  of  England,  and  found  solace  and  comfort  from  those  literary 
studies  which  had  adorned  his  prosperous  fortune. 

The  poet  Drayton  was  not  a  lawyer,  but  he  was  so  much  a 
friend  of  the  great  lawyer  and  antiquary  Selden,  that  Selden  wrote 
all  the  notes  and  illustrations  to  Drayton's  "  Polyalbion,"  or  poetical 
history  of  England ;  and,  therefore,  when  one  thinks  of  the  poet 
Drayton,  it  is  meet  to  remember  the  lawyer  Selden,  whom 
Milton  speaks  of  as  ''the  chief  of  learned  men  reputed  in  this 
land" 

The  muse  of  Ben  Jonson  does  not  seem  to  have  been  sub- 
jected to  a  course  of  legal  study,  but  his  most  intimate  friends  and 
patrons  were  lawyers,  and  he  showed  his  esteem  for  the  profession 
by  dedicating  his  play  of  Every  Man  out  of  his  Humour  to  the  Inns 
of  Court,  *'the  noblest  nurseries  of  humanity  and  liberty  in  the 
kingdom."  In  this  dedication  he  says,  "  I  understand,  you,  gentle- 
nien,  not  your  houses :  and  a  worthy  succession  of  you,  to  all  time, 
as  being  born  the  judge  of  these  studies.  When  I  wrote  this  poem, 
I  had  friendship  with  divers  in  yotir  societies ;  who,  as  they  were 
great  names  in  learning,  so  they  were  no  less  examples  of  living  " — a 
noble  testimony  to  the  merits  of  the  barristers  of  that  age  from  one 
not  over  profuse  in  praise.  It  was  to  show  his  friendship  for  and 
to  visit  a  plaintive  Scottish  poet  and  advocate, — ^Drummond  of 
Hawthornden, — that  Jonson  made  his  memorable  journey  on  foot 
from  London  to  Edinburgh.  In  Drummond's  classic  shade  he  met 
and  conversed  with  the  ablest  and  best  of  the  Scotch  lawyers  of 
that  age,  and  carried  away  with  him  many  a  racy  anecdote  of  the 
rough  doings  of  the  Senators  of  the  College  of  Justice  for  the 
amusement  of  his  more  polished  friends  at  the  Inns  of  Court 

The  poet  Drummond  was  a  member  of  the  Scotch  bar,  and  Presi- 
dent Lockhart  is  stated  to  have  said  that  had  he  followed  the  legal 
profession  he  would  have  made  the  best  figure  of  any  lawyer  of  his 
time.  Unfortunately  for  his  success  in  law,  however,  Drummond 
feU  immoderately  in  love  with  a  young  lady,  who  returned  his  aflFec- 
tion,  but  died  before  her  time.  Inconsolable  for  her  loss,  he  went 
to  the  Continent,  and  tried  to  divert  his  grief  by  travelling  through 
^'nince,  Italy  and  Germany.  Eight  years  of  absence  from  atten- 
dance on  the  Court  destroyed  his  prospects  of  success  at  the  bar, 
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but  made  him  an  accomplished  scholar,  and  one  of  the  most  elegant 
of  Scottish  poets. 

The  names  of  Beaumont  and  Fletcher  are  redolent  of  law  and 
lawyers.  Francis  Beaumont  was  a  piember  of  the  Inner  Temple, 
and  came  of  a  race  of  lawyers  and  poets.  His  grandfather,  John 
Beaumont,  was  Master  of  the  Bolls,  and  his  father,  Francis  Beau- 
mont, one  of  the  Judges  of  the  Common  Pleas.  Honoured  and 
esteemed  in  their  profession  as  these  judges  were,  the  name  of 
Beaumont  would  have  long  since  perished  from  memory,  had  it 
not  been  for  the  merits  of  the  poet  and  dramatist,  who  has  given  it 
a  local  habitation  in  literature,  and  made  it  illustrious  for  cdl  time, 
Beaumont  made  no  great  figure  as  a  lawyer,  nor  is  it  to  be  wondered 
at,  when  we  consider  he  lived  only  thirty-three  years ;  and  yet  how 
in  that  short  space  of  time  he  managed  to  improve  and  enrich  our 
literature  with  fifty-three  plays,  some  of  them  the  finest  in  the 
language.  No  young  Thurlow  or  Erskine,  toiling  towards  the 
woolsack,  ever  worked  harder !  Nor  was  this  the  best  and  only 
outcome  of  this  noble-minded  man ;  for,  in  union  with  Fletcher,  he 
showed  the  world  that  friendship  was  something  more  than  a  name, 
and  that  literary  men  can  live  and  work  together  without  envy  or 
jealousy.  The  Made  of  the  Inner  Temple  and  Gra'ys  Inn  was  writ- 
ten by  Beaumont  at  the  request  of  these  societies,  and  performed 
before  King  James  and  his  Queen  at  Whitehall,  on  the  20th  Feb- 
ruary 1612.  It  is  dedicated  ''  to  the  worthy  Sir  Francis  Bacon, 
His  Majesty's  Solicitor-General,  and  the  grave  and  learned  bench  of 
the  anciently  allied  houses  of  Gray's  Inn  and  the  Inner  Temple" 
"  You  (he  says)  Uiat  spared  no  time  nor  travel,  in  the  setting  forth, 
ordering  and  furnishing  of  this  Masque  (being  the  first-fruits  of 
honour  of  this  kind  which  these  two  societies  have  offered  to  His 
Majesty),  will  not  think  much  to  look  back  now  upon  the  efforts  of 

your  own  care  and  work And  you.  Sir  Francis  Bacon, 

especially,  as  you  did  then  by  your  countenance  and  loving  affec- 
tion advance  it,  so  let  your  good  word  grace  it  and  defend  it,  which 
is  able  to  lend  value  to  the  greatest  and  least  matters." 

The  witty  poet  and  dramatist,  Congreve,  who  at  the  age  of 
twenty-three  had  risen  to  such  distinction  that  Voltaire  visited 
him  in  London,  was  entered  as  a  member  of  the  Middle  Temple, 
and  would  have  joined  the  bar  had  his  exuberant  wit  and  Irish 
spirits  not  led  him  to  literature.  The  great  success  of  his  comedy 
the  ''  Old  Bachelor,"  kept  him  from  ever  again  renewing  his  legal 
studies.  Among  other  dramatic  authors  who  were  or  intended  to  be 
lawyers,  we  find  that  Nicholas  Bowe,  the  author  of  "  Jane  Shore," 
and  the  translator  of  Lucan's  "  Pharsalia,"  was  a  barrister  and  the 
son  of  a  serjeant-at-law.  The  elder  Colman,  the  author  of  the 
*'  Jealous  Wife,"  was  also  a  member  of  the  same  profession ;  and  a 
greater  than  either,  Hichard  Brinsley  Sheridan,  author  of  the 
"  School  for  Scandal,"  entered  the  Middle  Temple,  and  might  have 
become  a  leamod  lawyer  had  he  not  run  away  with  and  impru- 
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denily  married  one  of  the  most  beautiful  and  accomplished  singers 
of  his  aga  This  changed  his  destiny,  and  made  him  an  unrivalled 
writer  of  plays,  a  delightful  dinner  companion,  and  one  of  the 
most  accomplished  and  eloquent  speakers  in  the  House  of  Com- 
mons. His  great  rival  and  contemporary,  Edmund  Burke,  the 
son  of  a  solicitor,  was  destined  for  the  bar,  and  entered  the  Middle 
Temple,  but  legal  studies  had  no  charm  for  him,  and  he  early 
forsook  them  for  more  congenial  pursuits.  His  contempt  for 
lawyers  is  only  too  well  known,  and  was  only  too  coarsely 
expressed  David  Hume,  the  historian,  seems  to  have  had  a 
similar  aversion  to  the  profession.  On  leaving  the  University  he 
was  sent  by  his  father  to  study  law ;  but,  to  quote  his  own  words, 
''he  formed  an  insurmountable  aversion  to  everything  but  the 
pnrsuit  of  philosophy  and  general  learning ;  and  while  his  family 
fancied  he  was  poring  over  the  works  of  lawyers  and  jurists,  Cicero 
and  Virgil  were  the  authors  he  was  secretly  devouring."  "The  good 
David "  devoted  himself  thoroughly  to  the  work  to  which  he  felt 
himself  inwardly  drawn,  and  he  had  and  has  his  reward.  In  1752 
the  Faculty  of  Advocates  made  him  their  Librarian,  and,  it  is  said, 
suggested  to  him  the  idea  of  writing  his  History  of  England. 
Whether  that  be  so  or  not,  the  materials  of  his  history  were  drawn 
from  their  libraiy,  and  his  connection  with  it  and  them  is  one  of 
their  proudest  recollections.  Long  may  it  continue  so !  and  dear 
to  every  member  of  the  Faculty  should  be  that  library  in  which 
Hame,  Bobertson,  Sir  Walter  Scott  and  Macaulay  in  the  past,  and 
Carlyle,  Laing,  and  Burton  in  the  present,  have  worked  and 
rendered  memorable  by  their  presence. 

There  is  no  body  of  lawyers  who  have  had  a  more  intimate  con- 
nection with  literature  than  tiiie  Soottish  Bar  has  had.  No  branch 
of  the  legal  profession  has  rendered  so  important  services  to 
literature;  and  the  most  brilliant  era  of  the  Scottish  Bar — the 
commencement  of  the  present  century — was  that  in  which  the 
connection  between  law  and  literature  was  most  intimate.  Every 
achoolboy — ^we  do  not  mean  Macaulay's  schoolboy,  who  knew  every- 
thing, who  was  Scaliger,  Casaubon,  Bentley,  and  Person  combined ; 
and  we  do  not  mean  the  common  specimen  of  to-day,  who  knows 
nothing  except  cricket  and  the  odds  for  the  Oaks — we  refer  to  the 
medium  type  that  existed  ten  years  ago,  and  of  which  there  are 
still  some  specimens  to  be  met  with, — every  schoolboy  knows  the 
eminent  names  of  the  Soottish  lawyers  who  brought  fiction  to  it3 
highest  pitch,  or  who  made  of  periodical  criticism  a  new  art 
Towering  high  over  all,  as  the  Castle  towers  over  the  turrets  and 
spires  of  his  own  marvellous  city,  stands  the  great  name  of  Walter 
Scott— the  greatest  name  which  law  has  given  to  literature.  The 
9on  of  a  Writer  to  the  Signet,  Scott  passed  as  advocate  in  1792, 
had  some  little  practice,  was  made  Sheriff  of  Selkirkshire,  and  also 
Pnndpal  Clerk  of  Sessioa  As  Clerk  he  sat  in  the  First  Division 
^  the  Court  of  Sessian,  and  conceived  and  icomposed  eome  of  bis 
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novels  there,  all  unconscious  of  the  debates  and  strife  of  the  bar 
and  bench.  The  connection  between  law  and  literature  in  his  case 
was  not  slight,  far-fetched,  or  accidental.  It  would  be  safe  to  say 
that  his  novels  would  not  be  what  they  are,  would  not  be  so  good 
as  they  are,  if  their  author  had  not  been  a  lawyer.  Litigants, 
lawyers  of  every  degree,  proceedings  in  courts  of  justice — all  these 
figure  in  his  pages.  The  imaginative  literature  of  the  world  would 
be  sensibly  poorer  if  it  wanted  the  character  of  Peter  Peebles,  and 
no  person  but  a  Scottish  lawyer  could  have  created  such  a  charac- 
ter. The  Miss  Flite  of  Dickens  is  weak  and  tame  when  compared 
with  the  Peter  Peebles  of  Scott.  Another  type  of  litigant  we 
have  in  Dandie  Dinmont,  who  did  not  make  a  passion  of  litigation 
as  Peter  did;  who  treated  it  as  a  luxury,  one  which  a  '^bein" 
man  like  him  could  afibrd.  Then  we  have  lawyers  of  all  sorts  and 
sizes,  from  Counsellor  Pleydell  down  to  Gilbert  Glossia  How  well 
he  tells  a  story  of  a  trial  Every  time  you  read  the  trial  in  the 
Heai-t  of  Mid-Lothian,  you  admire  the  truth,  the  fidelity  to  nature, 
the  grasp,  the  sagacity,  the  humanity  of  the  man.  To  come  to  the 
Dii  minares,  there  were  in  those  times  the  Ediiihurgh  Beview  men, 
Jeffrey,  Cockbum,  and  the  rest  of  those  now  somewhat  faded 
shades,  who  stalk  through  the  halls  of  the  Whig  Valhalla ;  Wilson, 
Lockhart,  and  others  of  the  mad  wits  and  truculent  Tories  of 
Blackwood.  Then  in  more  recent  times  you  have  Aytoun,  whose 
serious  rhymes  are  rather  of  the  brass  band  order,  but  whose  humor- 
ous pieces  are  delightful ;  and  a  certain  "  Old  Contributor,"  whose 
songs  and  verses  in  "  Maga  "  have  recently  come  to  a  fourth  edition. 

Not  a  few  poets  who  have  come  to  eminence  have  performed  the 
lower  functions  of  the  law ;  they  have  been  writers'  clerks,  or 
something-  of  that  kind.  It  may  not  be  generally  known  that  the 
poet  (Campbell)  wrote  his  "  Pleasures  of  Hope  "  in  Rose  Street, 
Edinburgh,  while  he  was  in  a  hopeless  and  desponding  condition, 
engaged  copying  law  papers  at  threepence  a  page  for  a  livelihood 
Some  years  before  the  Scottish  poet  Fergusson  had  undergone  the 
same  drudgery  in  a  sheriff-clerk's  office.  Butler,  the  author  of 
"Hudibras,"  was  clerk  to  a  Justice  of  the  Peace;  and  Chatterton 
passed  some  years  of  his  short  life  in  an  attorney's  office  in  Bristol 
Whether  he  was  a  ''  sleepless  soul "  in  the  office  we  do  not  know, 
but  he  must  have  differed  remarkably  from  other  lads  in  offices  if 
he  was. 

Tom  Moore  went  to  London  with  his  translation  of  "  Anacreon  " 
in  his  pocket,  and  with  very  little  else  in  his  pocket,  and  he 
entered  himself  as  a  member  of  the  Middle  Temple.  Southey 
became  a  student  of  Gray's  Inn,  where  he  worked  at  his  poem  of 
"Madoc,"  and  learned  enough  of  law  to  make  him  turn  away  from 
the  study  in  disgust 

But  it  would  be  tedious  to  recount  the  names  of  all  the  poets, 
historians  and  men  of  letters  who  have  been  lawyers,  or  who, 
at  least,  received  a  legal  training.     Among  other  names  which 
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occur  to  us  now  are  those  of,  in  Italy,  Goldini,  the  dramatist,  who 
was  in  his  early  career  a  practising  advocate  in  Venice ;  Metas- 
tasio,  an  earnest  law  student ;  in  Germany,  Heine,  who  studied 
law  at  Bonn,  and  Uhland,  a  practising  advocate,  who  also  held 
a  post  in  the  Ministry  of  Justice  at  Stuttgart ;  in  England,  the 
poet  Cowper,  who  passed  the  bar ;  and  to  come  to  more  recent 
times,  the  barrister,  Macaulay ;  the  judge,  Talfourd ;  the  convey- 
ancer, Barry  Cornwall;  and  the  chancellor  and  everything  else, 
Brougham. 

Thus  in  modern  as  in  ancient  times  has  a  happy  union  and 
interchange  of  mutual  benefits  between  law  and  letters  been 
maintained  and  kept  alive. 


^hje  Monlh. 


The  Vacant  Judgeship. — Who  is  to  be  appointed  to  the  Judge- 
sliip  vacant  by  the  lamented  death  of  Lord  Mackenzie,  is  a  ques- 
tion which  naturally  excites  attention,  not  only  in  the  Parliament 
House,  but  all  over  the  country.    We  know  as  much  about  this 
matter  as  anybody  at  present  does, — that  is  to  say,  we  know 
notliing.    It  is  rumoured,  and  the  rumour  is  not  at  all  improbable, 
that  towards  the  end  of  the  Summer  Session,  the  Lord  Advocate 
will  take  the  vacant  chair  himself.     If  his  Lordship  does  not  take 
the  office,  then  we  think  the  appointment  of  Mr.  Fraser,  the  Sheriff 
of  Renfrewshire,  would  be  the  best  and  most  popular  appointment 
that  could  be  made.    There  undoubtedly  is  no  other  member  of 
the  Scottish  bar  who  has  made  such  important  contributions  to  the 
legal  literature  of  Scotland  as  he  has  done.     His  great  book  on  the 
"Personal  and  Domestic  Relations"  has  secured  him  a  reputation 
which  is  more  than  European.    In  many  other  less  prominent  ways 
he  has  rendered  great  services  to  the  law  of  Scotland.     We  should 
like  to  know,  for  example,  how  many  Reports  of  Committees  of  the 
Faculty  of  Advocates  he  has  prepared  in  his  time.    No  doubt  Mr. 
Fraser  was  bom  on  the  wrong  side  of  the  present  political  blanket, 
bat  political  inclinations  we  have  never  thought  to  be  of  paramount 
importance  in  judicial  appointments.    There  are  precedents,  and 
not  a  few,  for  the  appointment  of  gentlemen  to  judicial  ofBces  who 
do  not  belong  to  the  same  political  camp  as  the  Government  of  the 
day.    More  than  one  of  the  most  eminent  Scottish  Tory  lawyers  of 
the  present  generation  have  owed  their  elevation  to  the  Bench  to 
the  impartial  judgment  of  a  Whig  Government,  and  in  England 
we  have  very  recently  seen  the  high  disregard  of  party  considera- 
tions which  Lord  Cairns  has  displayed  in  his  recent  appointments 
to  judicial  offices.     There  is  an  impression  among  many  Scottish 
lawyeis  that  Mr.  Eraser's  claims  have  been  somewhat  neglected  by 
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his  own  party.  For  the  Toiy  Government  to  appoint  him  to  the 
vacant  judgeship  would  be  a  decent  return  for  similar  favours  already 
received,  and  to  give  to  a  political  opponent  that  reward  of  a  life  of 
labour  which  he  has  not  obtained  from  his  own  side  would  be  the 
most  handsome,  most  useful,  the  newest  and  neatest  way  of  "  dish- 
ing the  Whigs." 

The  Law  Telegraph  in  New  York, — ^The  Law  Telegraph  Com- 
pany, which  has  been  recently  formed  in  New  York  city,  has 
its  executive  office  at  No.  261  Broadway,  and  its  central  office 
at  145  Fulton  Street  We  observe  by  its  circular  that  this  com- 
pany has  inaugurated  and  put  in  operation  a  novel,  ingenious 
and  valuable  service  intended  for  the  use  and  benefit  of  the 
members  of  the  bar.  It  consists  in  the  introduction  of  the  tel^^raph 
as  a  means  of  inter-communication  privately  between  themselves, 
and  also  between  the  various  courts  of  record,  the  public  offices 
and  their  own  offices. 

The  method  of  accomplishing  this  difficult  and  valuable  feature, 
now  for  the  first  time  applied  to  these  purposes,  is  simple, 
effective,  and  easily  comprehended.  It  is  the  result  of  laborious 
study  and  ingenious  inventions.  The  instruments  used  are  the 
dial  instruments,  so  improved  by  new  inventions  that  they  are  now 
the  only  rapid  and  reliable  instruments  suited  for  private  use,  in 
all  kinds  of  weather  and  under  aU  circumstances.  The  use  of  their 
printing  instruments,  first  contemplated,  was  abandoned  by  this 
company,  after  many  tests  and  experiments,  &s  being  wholly  in- 
capable of  being  employed  for  this  complex  service.  An  instru- 
ment is  placed  in  the  office  of  each  subscriber,  and  easily  operated 
even  by  an  office  boy.  A  similar  instrument  is  also  placed  in  the 
various  courts  and  public  offices,  such  as  the  offices  of  the  sheriff, 
register,  county  clerk,  etc.,  and  all  the  wires  converge  at  a  cen- 
tral office  of  the  company,  where  connections  are  made  between 
the  various  wires,  as  they  may  be  required,  by  means  of  signals 
made  by  the  party  wishing  to  transmit  a  message.  Each  sub- 
scriber or  point  connected  has  a  number  placed  on  a  card  near  the 
instrument,  and  is  called  by  striking  the  number  wanted  on  a  key, 
and  messages  are  then  sent  by  simply  spelling  or  abbreviating  them 
on  alphabetical  key& 

The  main  object  and  some  of  the  distinctive  features  of  this 
enterprise  we  are  told  are  the  following : 

1.  Lawyers  can  communicate  instantly  and  privaidy  with  each 
other,  and  to  and  with  the  courts  and  public  offices  at  all  times. 

2.  They  can  likewise  instantly  and  privately  communicate  with 
their  own  offices  from  all  the  courts  and  public  offices  at  all  times. 

3.  They  can  also  send  telegrams  from  their  own  offices,  or  from  the 
courts,  etc.,  to  any  part  of  the  country,  through  these  instruments, 
over  other  telegraph  lines,  at  the  usual  rates.  4.  Lawyers  can,  by 
special  arrangement,  be  put  into  private  telegraphic  communication 
with  important  clienta    5.  By  means  of  operators  and  reporters  in 
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and  abooi  the  eoints^  fimiisfaed  hj  the  company,  and  included  in 
the  price  of  subscription,  lawyers  can  receive  notice  of  their  cases 
as  they  appear  on  the  calendars^  the  instant  the  calendars  are  made 
up  each  day,  and  timely  notice  of  the  approach  of  their  cases  on 
the  day  calendars  for  tnal,  as  weU  as  all  other  facts  desired,,  and  thus 
save  the  hours  and  even  days  that  ore  frequently  wasted  in  the 
attendance  upon  the-  courts.  6.  Lawyers  can,  either  frdm  their  own 
ofiices,  the  courts,  or  public  ofSces,  communicate  with  referees  and 
others ;  send  for  persons,  papers  or  books ;  obtain  all  kinds  of  infor- 
mation, etc.,  and  in  short  accomplish  instantly  by  telegraph,  what 
has  heretofore  been  done  through  the  slow  and  uncertain  agency 
of  a  messenger,  not  always  at  hand,  thereby  saving  vexation  and 
delay,  frequently  expensive,  and  often  disastrous,  as  for  instance, 
when  such  services  are  required  perhaps  in  the  midst  of  the  trial 
of  a  cause.  7.  Seqiusitions  for  searches  or  information  in  any  of 
the  public  offices  can  be  made  by  telegraph,  and  eonveyancers  can 
sit  in  their  offices  and  continue  their  searches  down  to  the  very 
moment  of  passing  titla  8.  Among  the  subscribers  will  be  found 
various  officers  and  firms  with  whom  lawyers  have  necessary  busi- 
ness to  transact  at  all  times,,  such  as  the  printer,  the  stenographer, 
the  lithographer,  and  even  the  detective,  all  of  whom  are  in  instant 
communication.  9.  Messengers  can  be  called  at  once  to  go  any- 
where or  do  any  thing  required,  a  law  charge  being  made  only  for 
the  time  they  are  employed. 

The  plan  embraces  other  features,  benefits  and  advants^es,  many 
of  which  will  ripen  with  use  and  time.  Already,  over  seventy  of 
the  leading  lawyers  and  law  firms  in  the  city  of  New  York  have 
subscribed  for,  and  are  now  using,  these  instruments.  And  it  is 
said  that  nothing  but  commendation  has  come  from  them.  The 
extension  to  Brooklyn  and  its  courts  is  now  under  way.  The 
terms  are  two  hundred  and  fifty  dollars  per  annum. — Albany  Law 
Journal, 

Salaries  of  Cotinty  Court  Judges. — ^We  observe  that,  apropos  of  the 
I/)rd  Advocate's  Sheriff  Court  Bill,  there  is  a  movement  among  the 
SheriflT-Substitutes  to  have  their  salaries  increased.  To  be  sure 
there  always  is  a  movement  among  them  of  that  kind  and  in  that 
direction,  but  it  never  seems  to  come  to  anything.  The  movement 
is  always  told  by  the  Chancellor  of  the  Exchequer  to  **  move  on/* 
The  Sheriff-Substitutes  would  be  only  too  glad,  we  daresay,  to  have 
their  salaries  raised  to  the  level  of  the  English  County  Court 
Judges.  But  while  the  Scottish  County  Court  Judges  are  envying 
a  httle  the  luckier  position  of  their  English  brethren,  the  latter  we 
find  are  grumbling  too.  There  is  a  movement  amongst  them  also, 
^d,  as  in  the  case  of  their  Scottish  friends,  it  is  on  the  occasion  of 
some  proposed  addition  to  their  duties.  On  this  subject  the  English 
Solieitors  Journal  has  some  remarks  which  may  be  interesting  to 
8ome  of  our  readers.  By  the  way,  could  not  the  two  movements  be 
combined  ? — a  long  pull,  a  strong  pull,  and  a  pull  altogether. 
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**  There  has  been  a  good  deal  of  coiTespondence  with  reference  to 
the  salaries  of  county  court  judges.  The  ball  was  set  rolling  by 
Lord  Lyttelton,  who  ezpiessed  an  opinion  that  "^  these  learned 
persons  are  rather  hardly  used/'  and  sugfi[ested  that  the  additional 
duties  proposed  to  be  imposed  on  themby  the  Agricultural  Hold- 
ings Bill  and  the  Pollution  of  Siveis  BUI  would  give  them  a  daim 
on  Parliament  for. some  'improvement  in  their  position'  He  was 
followed  by '  a  County  Court  Judge/  who,  in  an  elaborate  letter, 
stated  the  extremely  miscellaneous  nature  of  the  jurisdiction  im- 
posed on  these  ofBicials,  and  suggested  that  their  salaries  should  be 
increased  and  their  statiis  improved.  This  writer,  however,  was 
hardly  quite  ingenuous  in  his  statement  The  fact  is^  that  when  in 
1865  the  salaries  of  the  judges  were  raised  to  £1500,  the  increase 
was  made  by  the  Act  conferring  the  equitable  jurisdiction,  and  in 
consideration  of  the  additional  work  supposed  to  be  entailed  upon 
them  by  that  new  jurisdiction.  That  jurisdiction  has,  as  a  matter 
of  £ftct,  not  materially  added  to  their  labours.  According  to  the 
latest  judicial  statistics  the  number  of  all  the  equity  proceedings  in 
all  the  county  conrts  was  only  750  in  1869,  and  this  numbw  had 
actually  diminished  in  1873  to  712.  At  the  latter  date  the  average 
number  of  equity^  proceedings,  even  including  payments  in  by 
trustees  and  petitions  or  notices  filed,  in  each  county  court  circuit, 
in  the  whole  year,  was  about  12.  No  doubt  the  bankruptcy  juris- 
diction has  added  to  the  labours  of  the  county  court  judges,  bat  it 
does  not  appear  from  the  same  statistics  that  even  the  busiest  judges 
were  oppressed  with  anything  like  incessant  work.  The  greatest 
number  of  days  of  sitting  for  a  single  judge  on  any  one  circuit  was 
174,  or  a  trifle  more  than  half  the  working  year,  and  the  smallest 
104.  Under  these  circimistances  we  fail  to  see  any  great  hardship 
in  the  case. 

"But  for  €1  wholly  different  reason  we  are  disposed,  quite  as 
strongly  as  Lord  Lyttelton,  to  advocate  a  substantial  increase  to  the 
salaries  of  County  Court  Judges.  It  is  the  opinion  of  many  very 
competent  observers  that  a  salary  of  even  X2,000  a  year  might 
enable  the  Chancellor  to  select  the  County  Court  Judges  from 
among  the  ablest  men  at  the  Bar.  There  are  many  motives  besides 
the  salary  which  might  tempt  such  men  to  accept  such  an  appoint- 
ment Promotion  would  come  earlier  than  in  the  case  of  the  Judge- 
ships of  the  Superior  Courts;  the  work  is  less  hara.saing  and 
anxious,  and  the  life  of  a  country  gentleman  has  fascinations.  At 
the  same  time  a  mere  increase  of  ssdary  would  not  be  sufficient  to 
effect  the  end  we  desire.  At  present  it  would  need  courage  to  set 
the  example  of  renouncing  the  position  of  leaders  at  the  Bar  to 
accept  Judgeships  which  have  recently  fallen  only  to  unknown 
men.  It  is  as  well  to  speak  plainly  on  this  matter,  and  we  must 
therefore  say  that  unless  something  can  be  done  to  raise  the  caltl*rr 
of  the  men  who  are' appointed  county  court  judges  there  is  danger 
of  the  offer  of  such  a  position  coming  to  be  regarded  as  somewhat 
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of  an  insult  by  men  of  high  standing.  What  would  be  said  if  to- 
morrow one  of  the  leadeis  of  the  bar  were  to  take  a  county  court 
judgeship  ?  Very  much  the  same,  probably,  is  if  he  had  married 
hifi  cook.  Yet  the  office  is  one  of  immense  importcuice,  since  the 
county  courts  are  the  only  civil  tribunals  of  which  half  the  people 
of  England  have  any  experience.'' 

The  law  of  England  before  the  Conqicest. — Dr.  Sebastian  Evans 
lectured  on  the  18th  ult.  to  the  members  of  the  Birmingham  Law 
Students'  Society,  on  **  The  law  of  England  before  the  Conquest." 

Dr.  Evans  opened  his  lecture  by  remarking  that — as  he  supposed 
he  need  scarcely  tell  them — the  law  of  this  country  was  divided 
into  two  branches,  the  statute  law  and  the  common  law.  The 
statute  law,  as  they  would  know,  consisted  of  the  Acts  of  the 
Enghsh  Parliament  for  a  great  number  of  years,  and  the  common 
law  was  that  traditional  law  which  had  been  handed  down  from 
our  ancestors  from  immemorial  date,  and  which  was  called  the  un- 
written law,  not  because  it  had  not  been  written  down  in  com- 
mentaries and  the  like,  but  because  its  origin  had  not  been  a 
statute  but  a  custom  of  inmiemorial  usaga  It  was  a  curious  fact 
in  our  history  that  there  never  had  been  any  great  revolution  in  our 
common  law,  however  far  back  we  went.  If  we  went -back  to  the 
Sevoluticm  of  1688,  we  found  the  common  law  remained  unaltered ; 
and  at  the  Beformation,  although  the  validity  of  the  common  law  in 
certain  respects  was  limited,  yet  it  remained  the  same.  Still 
further  back,  to  the  time  of  Edward  I.,  who  was  the  greatest  codifier 
of  our  kings ;  what  that  king  codified  was  simply  the  law  existing 
at  Ms  tima  Going  to  the  time  of  the  barons'  wars,  to  the  time  of 
John,  to  the  Conquest  itself,  it  would  be  found  that  the  common 
law  of  England  had' remained  in  all  its  main  features  unchanged. 
The  Conquest  was  generally  supposed  to  have  introduced  a  far 
laiger  change  in  our  jurisprudence  than  it  had  really  done.  One 
of  the  first  great  works  undertaken  by  William  the  Conqueror  was 
the  restoration  of  what  had  been  known  as  the  laws  of  Edward  the 
Confessor.  The  laws  of  Edward  the  Confessor  were  in  the  main 
the  same  as  the  laws  of  Alfired.  Going  back  to  the  latter,  it  would 
be  found  that  he  stated  that  he  had  collected  the  laws  of  the  various 
countries  which  at  the  time  formed  England.  Having  submitted 
the  best  of  those  laws  to  his  Parliament,  what  he  had  pro- 
mulgated were  the  dd  laws  which  had  been  settled  and  agreed 
upon  by  his  Parliament.  Even  at  the  date  of  King  Alfred — just  a 
thousand  years  ago — these  laws  were  of  immemorial  antiquity ;  so 
that  the  common  law  of  Scotland  a  thousand  years  ago  was  in  its 
main  features  pretty  much  as  it  was  at  the  present  time.  If  we 
went  back  to  the  very  early  period  of  the  Saxon  invasion  of 
England — and  in  respect  of  this  he  wished  them  to  understand 
that  the  term  "Saxon"  was  applied  to  the  people  of  any  country 
who  chose  to  settle,  that  it  meant  "  settlers,"  in  fact — it  would  be 
found  that  historians  suddenly  made  a  leap  of  some  centuries  to 
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the  days  of  Tacitus  first,  and  then  to  the  days  of  Julius  Caesar. 
Our  historians  represented  that  that  was  the  origin  of  English 
common  law,  but  were  right  only  to  a  very  small  extent.  Our 
common  law  undoubtedly  had  its  source  in  Germanic  customs,  the 
customs  of  those  tribes  which  inhabited  the  regions  of  the  Shine  and 
the  Elbe.  There  were  several  features  in  the  common  law  which 
were  possessed  by  our  continental  brethren.  One  of  them  was  the 
money  payment  according  to  the  rank  of  a  person  murdered ;  the 
murderer  had  to  pay  a  certain  amount,  and  was  executed  as  well 
Then  the  system  of  ordeal  was  common  to  us,  and  a  number  of 
other  people  tracing  themselves  to  Germanic  origin.  In  English 
common  law,  however,  there  was  a  department  which  was  not  to 
be  accounted  for  by  the  customs  of  our  Germanic  forefathers ;  the 
law  relating  to  land  and  the  tenure  of  land.  Looking  at  the  Anglo- 
Saxon  polity,  it  would  be  found  that  society  was  divided  into  two 
great  classes,  the  land-holders  and  the  land  cultivators,  the  earls 
and  the  churls.  The  estate  of  the  earl  appeared  to  have  been  of  a 
very  limited  character.  Except  by  leave  of  the  king,  the  thane  could 
not  sell  his  land  nor  will  it;  it  was  perfectly  clear,  therefore,  that  in 
legal  theory,  if  not  in  practice,  the  land  was  resumable  at  any  time 
by  the  Crown.  But,  sdthough  for  a  great  many  offences  against  the 
the  law  the  forfeit  was  lands,  there  were  in  certain  places  in  Eng- 
land, and  notably  in  Kent  and  East  Anglia — Norfolk,  Suffolk,  Essex, 
and  that  part  of  England — small  manors  and  holdings  which  were 
not  liable  to  be  forfeited.  These  were  so  free  that  no  penalty  would 
bring  them  within  the  power  of  the  king.  A  man  might  be 
attainted,  and  yet  such  hind  would  pass  to  his  successor  as  if  he 
had  not  been  attainted.  The  condition  of  the  churl,  compared  with 
the  condition  of  the  earl,  was  that  of  a  servus  terrce.  He  could  not 
go  away  from  the  land.  If  he  did  he  was  held  to  have  stolen  him- 
self, and  was  accordingly  foimd  guilty  of  felony.  On  the  other 
hand,  he  had  certain  privileges ;  his  loid  was  bound  to  defend  him 
if  any  one  attacked  him,  and  he  was  not  to  be  disturbed  in  liis 
holding.  He  could  even  will  his  cottage  to  his  children,  his  lord 
having  no  power  to  take  it  from  him.  The  land  itself  all  over 
England  was  divided  by  hedgerows  and  ditches,  so  that  when  an 
estate  was  bought,  the  parcels  of  it  could  be  laid  with  very  con- 
siderable certainty.  This  he  (the  speaker)  noted  especially,  because 
it  was  not  the  Germanic  custom,  nor  was  the  power  of  bequeatliing 
land.  Among  the  old  Germans,  land  went  by  a  certain  defined 
system  of  succession,  and  no  man  could  alter  it.  Our  early  fore- 
fathers had  not  the  power  to  will  away  the  whole  of  the  land?. 
The  widow  had  her  portion,  and  the  part  which  the  man  himself 
could  will  away  was  known  to  Saxon  lawyers  as  "  the  dead  man's 
part."  If  a  landholder  died  intestate,  his  land,  by  the  Anglo- 
Saxon  system,  did  not  go  to  his  eldest  son,  but  was  divided  equally 
among  his  children.  As  these  laws  were  not  Germanic,  the 
question  was,  where    did    they  come   from?      By  the    Eoman 
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law  the  position  of  the  landholder  and  churl  were  the  same — 
the  land  was  divided  by  hedgerows  and  ditches,  and  was  trans- 
mitted to  a  man's  posterity  nnder  the  same  conditions.     The 
Soman  ofBcer  had  not  absolute  property  in  the  land,  but  his  estate 
was  possessio — ^it  was  resumable  at  any  time  by  the  emperor.     Be- 
sides tiiis,  circumstances  remained  which  he  (the  speaker)  thought 
seemed  to  clinch  the  argument  he  was  advancing.    Land,  under  the 
Anglo-Saxon  system,  had  three  duties  laid  upon  it — "needs,"  as 
they  were  called.    Every  hide  of  land  had  to  contribute  towards 
three  special  things — the  "  burgh  bote,"  the  "  bridge  bote,"  and  the 
"  fyrd."    The  first  of  these  was  the  keeping  in  repair  of  the  fortifica- 
tions and  walls  of  the  principal  city,asIiOndon  in  Middlesex, and  War- 
wick in  Warwickshire ;  the  "  bridge  bote  "  was  the  maintaining  the 
bridges  and  highways  in  the  district ;  and  the  "  fyrd  "  was  a  sort  of 
conscription,  each  hide  of  land  having  to  find  so  many  soldiers  for 
the  king  whenever  warfare  required  their  services.     In  the  time 
of  Justinian  the  Soman  law  had  enacted  that  all  lands  should  be 
liable,  in  proportion  to  their  extent,  to  four  things :  (1)  The  keeping 
up  the  city  waUs ;  (2)  the  keeping  up  the  bridges ;  (3)  the  keeping 
up  the  highways ;  (4)  the  providmg  men  for  the  army.    So  that,  al- 
though the  Anglo-Saxon  law  reduced  the  four  things  to  three,  still  the 
three  **  needs  "  of  the  Anglo-Saxon  law  were  precisely  identical  with 
the  conditions  under  which  the  land  was  held  by  the  Boman  soldiers. 
And  he  (the  speaker)  thought  it  would  be  impossible  to  adduce  any 
stronger  argument  in  proof  of  the  fact  that  the  system  of  land- 
holding  under  the  Saxons  was,  in  fact,  the  Boman  law.    The  churl 
was  liable  to  be  found  guilty  of  felony  if  he  left  the  land,  under 
the  Boman  law,  as  with  the  Saxons.  The  power  of  willing  was  also 
a  Boman  and  not  a  Germanic  institution ;  and  under  the  Boman 
law  the  lands  of  an  intestate  were  inherited  by  all  the  children 
equally.    The  Saxons  had  come  to  England  about  the  year  450,  and 
English  historians  represented  that  in  the  course  of  considerably 
less  than  150  years  those  irrepressible  gentlemen,  from  having 
come  over  in  three  ships,  had  made  themselves  masters  of  England 
from  the  Isle  of  Wight  to  Edinburgh,  and  from  Norwich  in  the  east 
to  Shrewsbury  in  the  west    They  were  also  credited  with  having 
established  the  whole  of  their  institutions,  and  to  have  eliminated 
whatever  might  have  been  left  of  any  previous  civilisation  in  the 
kingdom.    His  own  idea  was  that  the  people  of  this  country  spoke 
English  before  Csesar  had  set  foot  in  England.     Caesar  himself  told 
him  that  when  he  came  to  Britain  he  found  the  whole  of  the 
southern  part  of  the  southern  country  occupied  by  Belgic  tribes ; 
and  he  (the  speaker)  thought  it  might  be  proved  distinctly  that  the 
language  those  tribes  had  spoken  was  our  own  language  at  the 
present  day.    The  people  who  had  come  over  in  the  fifth  century 
were  closely  allied  to  the  people  who  were  already  settled.    The 
former  had  stepped  into  the  position  vacated  by  the  Bomans,  and 
had  become  the  earls,  while  the  residents  had  remained  simply 
churls. 
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English  S.S,C.'s.-^TiLe  foUowiDg  amusing  letter  appears  in  the 
Law  Times  of  22nd  May : — 

In  a  very  abort  time  the  Supreme  Conrt  of  Judicature  will  be  an  established 
fact.  We  English  solicitors  will  be  entitled,  in  common  with  our  Scotch  breth- 
ren, to  write  ^ter  our  names  the  distin^piishing  marks  of  our  degree.  It  is  to 
be  hoped  that,  like  the  Edinbureh  solicitors  to  the  Supreme  Courts,  we  shall 
employ,  in  our  correspondence,  ana  on  our  dooiplates,  the  proper  initiab  "S.S.C* 
after  our  names.  Tney  are  to  us  what  the  letters  ^  M.R.C.O.''  are  to  a  surgeon, 
the  "  M.A«"  to  a  parson,  or  the  "  M.R.C.P."  to  a  gerund  grinder  for  small  dots. 
Our  status  is  at  length  to  some  extent  realised,  for  having  been  professionally 
trained,  and  finally  examined  by  the  heads  of  our  college,  the  Law  Institution, 
the  Legislature  has  at  last  allowed  us  to  assume  a  fixed  and  certain  decree. 
Would  it  not  be  as  well,  in  the  light  of  our  improved  social  status,  to  imitate 
our  Edinburgh  Mends,  and  to  elevate  our  Law  Institution  into  the  position  of 
a  ''  Faculty  of  Law,"  with  a  dean  of  the  faculty,  a  proper  president,  and  officers 
under  him  1  Would  it  not  be  wise  also  to  procure  some  definite  regulations  as 
to  the  use  of  the  gown  by  the  new  S.S.C.,  m  the  courts  in  which  he  will  have 
audience  7  For  my  part,  not  only  in  courts,  but  in  private  life,  I  should  be  glad 
to  see  a  hard  and  fast  line  adopted  as  to  dress,  such  as  obtains  with  the  clergy. 
If  we  are  members  of  a  leamea  profession  (and  there  can  be  little  doubt  that 
to  become  a  S.S.C.  requires  harder  work  than  to  obtain  by  a  judicious  system  of 
"  cram  '*  the  B.  A.  or  M.A.  of  our  universities),  we  should  revolt  against  the  prac- 
tice of  many  of  our  brethren  in  dressing  as  much  like  farmers,  or  mechanics  in 
their  Sunday  clothes,  or  turfjr  scamps,  with  tight  trousers  and  horsey  pins  in 
their  spotted  neckties ;  or  else  apemg  the  costume  of  fast  men  about  town, 
whose  brains  could  never  rise  to  the  consideration  of  **  the  rule  in  SheUey^s  case,'' 
or  to  the  definition  of  '*  estate  by  the  curtesy."  We  do  not,  I  assume,  wish  to 
be  considered  militarv  men  or  billiard  markers,  and  there  seems,  therefore,  no 
reastm  why  we  should  have  our  hair  cropped  after  "  regulation  pattern,"  or 
shave  our  chins  in  order  to  develop  the  moustache  into  campaicmng  propor- 
tions. A  modest  suit  of  a  certain  cut  for  the  streeto ;  a  sort  of  snorter  cassock 
say,  so  as  not  to  be  too  clerical,  for  the  office ;  a  gown  in  court,  and  a  hat  uf 
some  easv  but  well-known  shape,  would  be  far  better  attire  for  the  members  of 
a  learned  and  ancient  profession  than  the  motley  garb  in  which  they  now  array 
themselves.  It  only  needs  a  few  of  our  leaders  to  set  the  fashion  and  make  it 
the  *^  right  thing  to  do,"  and  a  question  of  "  good  taste,"  and  then  all  will  follow. 

Seaworthiness. — The  Court  of  Queen's  Bench  had  recently  to  con- 
sider (in  Dudgeon  v.  Pmbroke,  22  W.  R  914,  L.  B.  9,  Q.  B.  681), 
the  double  question  of  when  a  loss  can  be  properly  attributed 
to  perils  of  the  sea,  and  when  to  unseaworthiness.  There  the 
ship  perished  by  going  ashore,  after  labouring  for  some  days  in  a 
storm.  In  Anderson  v.  Mcmce  (23  W.  R  180,  L.  R  10,  C.  P.  58), 
the  question  arose  how  far  a  verdict  of  seaworthiness  and  loss  by 
the  perils  insured  against  could  be  sustained  on  behalf  of  a  ship 
which  sunk  in  smooth  water  from  an  undiscoverable  cause,  and 
soon  after  the  attaching  of  the  policy.  "  The  significance  of  such 
a  fact"  the  Court  say,  "cannot  be  displaced  by  mere  opinion 
founded  on  mere  conjecture.  We  think  that  the  true  significance 
of  such  evidence  is  to  be  termed  a  presumption,  and  a  shifting  of 
tlie  burden  of  proof ;  and  that  where  such  a  fact  is  the  only  fact  in 
evidence,  there  being  no  other  evidence  as  to  the  condition  of  the 
ship,  or  as  to  a  cause  of  loss,  it  is  evidence  on  which  a  jury  ought 
to  find,  and  should  therefore  be  directed  to  find,  if  they  believe 
the  evidence,  that  the  ship  was  unseaxrorthy  at  the  inception 
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of  the  risk.  But  where  there  is  other  evidence  of  the  condi- 
tion of  the  ship,  or  of  a  cause  of  the  loss,  then  the  fact  of 
the  ship  sinking  in  smooth  water  becomes  one  of  several  fEicts 
which  must  aU  be  left  to  the  jury.  If  from  other  facts — such  as  a 
large  amount  of  repairs  recent^  done,  careful  surveys  recently 
made,  excellent  conduct  of  the  ship  up  to  a  time  immediately  pre- 
ceding the  loss,  or. otherwise,  a  jury  conclude  that  the  ship  was 
seaworthy  at  the  inception  of  the  lisk,  th^ik  the  jury  may  further 
find  that  the  loss  was  occasioned  by  a  peril  insured  against,  though 
they  are  unable  to  ascertain  or  safely  conjecture  what  it  was  which 
caused  the  ship  to  sink."  Upon  evidence  of  this  kind  the  court 
allowed  the  verdict  to  stand,  although  the  judge  who  tried  the 
cause  would  have  arrived  at  an  opposite  conclusion,  but  was  of 
opinion  that  there  was  evidence  on  which  the  jury  might  not  un- 
reasonably have  given  their  verdict  in  favour  of  the  phuntiif. 

Having  regard  to  the  circumstances  of  the  case,  the  verdict  seen;s 
to  have  gone  to  the  extreme  length  in  favour  of  the  shipowners. 
The  Court  say  that  the  principles  th^  lay  down  are  not  incon- 
sistent with  the  ruling  of  Lush,  J.,  in  MercJiai/Ua'  Trading  Company 
v.  Universal  Marine  Insurance  Company^  upheld  by  the  Court  of 
Common  Pleas,  and  subsequently  approved  by  the  Court  of  Queen's 
Bench  in  Dvdgeon  v.  Pembroke.  But  some  exception  may  be  taken 
to  the  language  in  which  they  describe  the  effect  of  such  evidence 
as  that  the  ship  sank  in  smooth  water,  and  from  an  unknown  cause. 
It  may  be  questioned  whether  the  effect  is  accurately  represented 
by  saying  that  it  is  "a  shifting  of  the  burden  of  proof."  The 
burden  of  proof  is  on  the  assured  to  start  with ;  the  phrase  implies 
that  by  mere  proof  that  the  ship  went  down  the  burden  has 
been  akeady  shifted.  Bather,  however,  the  burden  has  never  been 
shifted;  adequate  proof  has  never  been  given  that  the. loss  was 
caused  by  a  peril  insured  against.  The  loss  was  not,  as  in  Dvdgeon 
v.  Pembroke,  a  loss  proximat^y  caused  by  the  violence  of  the 
winds  and  waves,  but  like  that  in  Merchants*  Trading  Company  v. 
Universal  Marine  Insurance  Company,  so  far  as  can  be  seen 
or  known,  a  loss  simply  caused  by  the  inability  of  the  vessel  to 
float  And  if  the  proof  is  thus  left  insufficient,  the  question 
may  be  put  whether  it  is  not  incumbent  on  the  assured  to  go 
farther,  and  to  show  by  some  probable  conjecture,  supported  by 
reasonable  evidence,  that  the  cause  was  such  a  cause  as  falls 
within  the  perils  insured  against.  In  fact,  in  using  the  phrase  one 
of  the  two  questions  raised  seems  to  be  lost  sight  of;  the  two 
questions  are.  Was  there  a  loss  by  perils  insured  against  ? 
and,  Was  the  ship  seaworthy?  With  regard  to  the  latter 
of  these  questions,  the  burden  is  on  the  underwriter,  and  the 
evidence  of  sinking  in  smooth  water  may  be  primd  facie  evidence 
for  him,  and  shift  the  burden  of  proof  on  to  the  plaintiff;  but 
with  regard  to  the  former  question,  where  the  burden  is  on  the 
plaintiff,  the  point  is,  whether  he  has  ever  satisfied  his  obligation 
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to  proof,  whether  the  fact  proved  is  any  evidence  for  him.  In 
Dudgeon  v.  Pembroke  the  Court  say,  mfening  to  the  ruling  of  Lush, 
J.,  in  Merchants*  Tradi/ng  Company  v.  Un%vm'9al  Marine  Company  : 
"  He  told  the  jury  that,  on  the  circumstances  proved  in  the  case 
before  them,  the  one  question  which  would  solve  it  all  was  4)his — 
Was  the  leak  from  which  the  vessel  foundered  attributable  to 
injury  and  violence  from  without,  or  to  weakness  from  within  ? 
For  if  it  was  not  attributable  to  perils  of  the  seas,  thcU  is,  as  h£ 
explavfied  it,  the  violent  action  of  the  elements  from  without,  or 
any  other  casualty  involved  in  perils  of  the  seas,  the  jury  -could 
come  to  no  other  conclusion  than  that  it  was  due  to  an 
inherent  infirmity  of  the  ship  itself.  On  this  direction  the  jury 
found  for  the  defendants.  The  verdict  was  entered  for  the  defen- 
dants, both  on  the  pUa  denying  seaivorthiness,  and  on  thaJt  denying 
thai  the  loss  was  by  perils  of  the  sea;  and  the  Court  of  Common 
Pleas  Tefused  a  rule  for  a  new  trial,  holding  the  direction  unexcep- 
tionable. And  we  quite  agree  that  the  direction  was  unexception- 
able." This  language  seems  hardly  consistent  with  that  now  used 
by  the  Court  of  Common  Pleas. — Solicitors'  Joumai, 


THE  PEEBLES  BELLS. 


[We  take  from  the  colamns  of  the  «S^0oteman  the  foUowing  squih  ok  the  notoriooi 
case  about  the  respectiye  rights  of  the  Minister  and  Kirk-Session  and  of  the  Town 
Gooncil  of  Peebles  oyer  the  bells,  which  case  after  a  lengthened  litigation  has  re- 
cently been  decided  by  the  House  of  Ijoids.] 

Oh  !  these  weary  Pe^les  Bells ! 
What  a  tale  of  litigation  their  tintinnabulation  teUsi 

Would  that  they  had  never  sounded, 

Would  to  goodness  they  were  droumded 
In  the  very  deepest  of  Artesian  wells. 

Ah  I  once  upon  a  time 

It  was  sweet  to  hear  their  chime 
On  a  pleasant  Sunday  morning  as  it  floated  o'er  the  fells. 

Now  their  tinkling 

In  a  twinkling 

Brings  a  sharp  and  sudden  inkling 

Of  a  thought  half  sad,  half  funny. 

That  a  regular  pot  of  money 
Has  been  wasted  on  this  business  of  the  bells. 

Even  the  solemn  funeral  knells 
Seem  commingled  with  the  yells 
Of  the  Bailies  and  such  swells, 
Who  appear  to  be  rehearsing 
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Curses  deep  and  loud  on  Cairns, 
And  the  other  devil's  balms, 
"Who  for  once  are  not  reversing. 
Only  varying — ^the  decision 
Of  the  Second, — ^nay,  good  gracious !  of  the  Premier  Division. 

And  the  steady  Peebles  people. 
Living  'neath  the  shadow  of  their  semi-sacred  steeple. 
When  the  bells  begin  their  swinging, 
Lo !  they  hasten  from  the  steeple, 
And  they  wander  from  the  church, 
And  thej  leave  them  in  the  lurch. 
Yes  J  they've  ceased  to  be  religious. 
And  prefer  the  riBg-a-tmging 

Of  hotels. 
To  the  pious  but  litigious 

Peebles  Bells. 

And  the  swells, 

Being  too  sick 

Of  their  rather  legal  music. 
Give  their  whole  attention  to  the  belles. 

To  the  pretty  little  Peebles  belles. 

C. 


JBitbittxk 


An  Introduction  to  the  History  of  the  Law  of  Real  Property.  By 
Kenelm  Edward  Digby,  M.A.,  of  Lincoln's  Inn,  Barrister-at- 
Law.    Oxford :  at  the  Clarendon  Press.     1875. 

This  is  one  of  the  handy  and  useful  Manuals  of  the  Clarendon  Press 
Series.  The  author's  object  in  writing  the  ivork  before  us  was,  he 
says, 

"  To  attempt  in  some  degree  to  supply. a  wajit  which  at  present  greatly 
impedes  the  study  of  English  law  at  the  Univeraities.  There  is  no  really 
elementary  work  on  the  EngUsh  law  of  real  property  adapted  for  students 
ivho  have  not,  and  may  never  have,  any  practical  experience  in  the  work- 
ing of  the  law.  Almo^  all  ^ementary  books  have  been  written  from  the 
professional  «ither  than  the-educational  point  of  view  \  excellent  as  many 
of  them  are  as  introductions  to  a  practical  knowledge  of  law,  they  are 
scarcely  available  for  purposes  of  legal  education  at  an  University. 
Black^ne's  treatise  stands  almost  alone  in  adequately  satisfying  both 
demands.  It  has  been  the  fashion  of  late  to  dwell  on  the  defects  rather 
than  on  the  merits  of  that  great  work,  and  there  are  obvious  reasons  why 
it  is  hardly  adapted  to  the  requirements  of  the  present  time.  Never- 
theless Blackstone  still  remains  unrivalled  as  an  expositor  of  the  law  of 
bis  day." 
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From  which  last  sentence,  it  will  be  observed,  that  Mr.  Digby  has 
a  different  opinion  of  Blackstone  from  that  of  the  late  Jeremy 
Bentham,  although  perhaps  his  estimate  is  not  quite  so  high  as  that 
of  the  American  lawyer  and  poet  who  says — 

"  Where  shall  we  look,  but  to  the  great  Creator, 
For  one  superior  to  our  Commentator  I " 

Mr.  Digby's  method  of  treating  his  subject  is  the  historical. 

**  In  considering  the  mode  in  which  the  elementary  principles  of  the 
important  branch  of  English  law,  which  is  the  subject  of  this  treatise,  can 
best  be  dealt  with,  there  can  be  little  question  that  it  is  necessary  to  begin 
by  sketching  the  history  and  development  of  rights  over  land.  Hardly 
one  of  the  main  classifications  of  these  rights  which  is  recognised  at  the 
present  day — the  distinction,  for  instance,  between  the  legal  and  the 
equitable  interest,  the  notion  of  an  eHate  in  lands  with  its  consequences, 
as  distinct  from  property  in  things  personal,  the  distinction  between  free- 
hold, leasehold,  and  copyhold  tenure— can  be  explained  without  tracing 
if  possible  the  origin,  at  all  events  the  development,  of  these  conceptions. 
It  seems  therefore  necessary  in  order  to  explain  this  branch  of  the  law  to 
start  from  the  earliest  elements  of  English  law,  and  to  trace  the  develop- 
ment by  the  action  of  the  tribunals  and  of  legislation  of  the  germs  which 
are  found  in  our  earliest  authorities,  till  we  are  at  last  enabled  to  give 
something  like  a  systematic  classification  of  the  congeries  of  ancient 
custom  and  mediaeval  and  modem  innovation  called  the  law  of  real 
property." 

The  author  has  divided  his  subject  into  ten  heads,  a  recital  of 
which  will  give  an  idea  of  the  nature  of  the  contents :  (1)  Elements 
of  the  Law  of  Land  before  the  reign  of  Henry  IT,;  (2)  Law 
relating  to  Land  in  that  reign ;  (3)  Law  relating  to  Land  till  the 
end  of  Henry  III.*s  reign ;  (4)  Legislation  of  Edward  L ;  (5)  Com- 
pletion of  the  Common  or  Earlier  Law;  (6)  Origin  and  Early 
History  of  Uses  or  Equitable  Interests  in  Land ;  (7)  Statute  of 
Uses  and  its  principal  effects  on  modem  Conveyancing ;  (8)  Law  of 
Wills  of  Land ;  (9)  Abolition  of  MiUtary  Tenures ;  (10)  Titles  or 
Modes  of  Acquisition  of  rights  over  things  real 

There  is  not  in  the  book,  and  from  its  object  there  could  hardly 
be,  any  pretence  at  original  research ;  but  the  student  is  put  on  the 
right  track,  and  is  directed  to  the  proper  kind  of  books  to  look 
into,  supposing  he  wishes  to  continue  his  historical  studies.  We 
extract  the  following  passage,  in  which  an  account,  founded  on  the 
works  of  Von  Mauser,  Nasse,  Maine  and  Stubbs,  is  given  of  those 
"  Village  Communities  "  of  which  so  much  has  been  written,  and 
the  existence  of  which  in  Great  Britain  may  be  said  to  have  been 
discovered  within  the  last  few  years : — 

"  Besides  the  opposition  of  folcland  and  bocland,  the  proprietary  rights 
over  each,  and  the  relation  of  the  king  or  other  chief  to  the  land,  there  is 
another  feature  of  Teutonic  custom  which  must  be  taken  into  account  in 
an  investigation  of  the  early  history  of  the  English  law  of  land.  There 
has  been  of  late  much  attention  bestowed  on  tibe  histoiy  of  the  '  Village 
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Ck)minuDitj  '  of  the  Tentonic  races.  It  appears  that  England  does  not,  as 
has  been  supposed,  present  an  exception  to  the  agrarian  customs  which  are 
found  prevailing  in  other  nations  of  Teutonic  origin.  We  may  reasonably 
conjecture  that  when  the  bodies  of  Teutonic  invaders  occupied  the  con- 
quered land,  they  broke  up  into  small  village  communities,  reproducing 
the  characteristics  which  undoubtedly  prevailed  in  the  land  from  which 
they  came. 

"  Each  community  occupied  a  territory  or  mark,  which  was  a  portion  of 
the  public  land.  This  tei^ritory  was  divided  into  three,  or  rather  four 
portions.  There  was,  first,  the  township,  in  which  the  houses  and  their 
surroundings  are  appropriated  and  held  by  the  heads  of  families  in 
individual  proprietorship.  These,  as  has  been  already  said,  must  from 
the  earliest  times  have  been  held  as  individual  rather  than  as  public  or 
commoQ  property. 

^  Secondly,  there  was  the  arable  portion,  or  the  district  of  cultivated 
land,  in  which  separate  plots  were  held,  for  a  time  at  all  events,  in 
severalty,  by  individual  members  of  the  community,  subject  to  certain 
customary  regulations  as  to  common  cultivation  and  enjoyment  The 
most  common  of  these  were  that  the  arable  land  should  be  divided  into 
three  fields  (campi),  one  of  which  should  lie  fallow  every  third  year,  and 
that  the  whole  community  should  have  rights  of  common  pasturage  on 
the  fallow  portion,  and  on  the  stubbles  of  the  cropped  fields  at  certain 
periods  between  harvest  and  seed-time.  It  appears  probable  that  these 
three  fields  were  not  always  on  the  same  spot ;  fresh  land  would  be  broken 
up,  and  land  which  had  been  cultivated  would  go  out  of  cultivation  and 
be  used  only  for  pasturage.  It  would  necessarily  follow  that  the  portions 
of  land  allotted  to  individuals  were  not  held  by  them  as  permanent  or 
separate  property;  they  were  beneficially  enjoyed  for  a  time,  and  then 
returned  to  the  common  stock,  the  proprietor  receiving  other  allotments 
in  their  place. 

^  The  meadow-land  was  dealt  with  in  a  similar  way.  It  was  open  for 
common  pasturage  during  the  interval  between  hay-harvest  and  the  new 
growth  of  the  grass.  It  was  then  fenced  off  in  separate  parcels,  which 
were  for  the  time  appropriated  to  the  various  heads  of  families. 

"Lastly,  there  was  the  common  land  or  wastes  not  appropriated  to 
individuals  at  all,  on  which  the  whole  community  had  rights  of  pasturage, 
wood-cutting,  or  the  like.  The  various  rights  over  this  territory  were 
regulated  by  the  village  assembly,  consisting  of  all  the  freemen.  It  is 
very  common  at  the  present  day  to  find  that  an  idea  still  prevails  that  the 
parishioners  assembled  in  vestry  have  the  power  of  regulating  rights  over 
the  waste  lands  within  the  parish.  Acts  of  control  are  frequently 
exercised  over  such  lands  by  parish  officers.  As  will  be  pointed  out  later, 
there  is  at  the  present  day,  except  under  special  circumstances,  no  legal 
justification  for  this  notion ;  it  doubtless  descends  from  a  time  before  the 
lawyers  had  precisely  defined  the  relative  rights  of  the  lord  of  the  manor 
and  of  commoners  having  common  appendant,  appurtenant,  or  in  gross. 
See  the  observations  of  Lord  Chancellor  Hatherley  in  Warrick  v.  Ctiieen*8 
CfjUege^  Oacford;  Law  Eeports,  6  Chancery  Appeals,  p.  723." 
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LORD  MACKENZIE. 

There  are  few  persons  connected  with  the  Supreme  Court  of 
Scotland  who  will  not  mourn  for  the  loss  of  the  kind,  honourable 
heart,  and  who  will  not  miss  the  handsome  face  and  figure — ^the 
presence  which  gave  the  world  assurance  of  a  man — of  him  who 
with  that  familiarity  which  does  not  breed  contempt  but  is  itself 
bred  of  liking,  was  even  after  his  elevation  to  the  Bench  universallj 
spoken  of  as  Donald  Mackenzie.    Lord  Mackenzie  died  at  Nor- 
wood, near  London,  on  the  19th  of  May,  at  the,  for  a  judge,  prema- 
ture age  of  fifty-seven.    Tall,  handsome,  alert,  with  a  vigorous  step, 
you  would  have  thought  twelve  months,  nay,  a  less  time  ago,  that 
many  years  of  usefulness  were  still  in  store  for  him.     But  "  comes 
the  blind  Fury  with  the  abhorred  shears  and  slits  the  thin-spun  life." 
Advocates  and  barristers  turn  doctors,  divines,  professors,  mem- 
bers of  Parliament,  and  many  other  curious  things ;  but  it  is  not 
often  that  a  doctor  turns  a  lawyer.    Lord  Mackenzie  was  an 
instance  of  this  unusual  professional    transmigration.    He  was 
educated  for  the  medical  profession,  and  we  beUeve  he  practised 
for  some  time  at  Lasswade,  a  village  near  Edinburgh.    Then  he 
turned  his  mind  to  the  law.    He  passed  as  advocate  in  1842,  was 
appointed  Advocate  Depute  by  the  "Whigs  in  1854,  Sheriff  of  Fife 
in  1861,  in  succession  to  Mr.  Earle  Monteith,  and  in  1870  a  Judge 
of  the  Court  of  Session  upon  the  death  of  Lord  Barcaple.     The 
late  learned  Judge  never  was  in  the  front  rank,  or  esteemed  to  be 
in  the  front  rank,  either  as  a  coimsel  or  a  judge,  and  his  abilities 
throughout  his  whole  career  met  with  a  reward  not  below  their 
due.    But  no  one  grudged  his  success.    There  was  indeed  no  one 
who  did  not  rejoice  in  it.    And  the  reasons  for  this  were  obvious. 
It  was  just  because  he  grudged  nobody  any  success  or  promotion ; 
it  was  just  because  he  was  an  unselfish,  honourable,  frank,  joyous, 
impulsive  gentleman.    Everybody  liked  him ;  he  was  worthy  of 
that  universal  liking ;  and  when  he  died  there  was  no  enemy  or 
detractor — there  was  no  one  who  had  not  a  kindly  thought  of  him 
who  will  long  be  remembered  as  Donald  Mackenzia 
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THE  LORD  ADVOCATE'S  SHERIFF  COURT  BILL, 

EPHRAIM  V.  JUDAH. 

2eth  May,  1875. 

Sir, — It  seems  to  me  matter  of  deep  regret  that  the  Lord  Advocate's 
Sheriff  Courts'  Bill  should  as  yet  have  been  only  the  plaything  of  con- 
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flicting  interests.  The  country  agents,  with  a  wonderftil  unanimity, 
support  it  The  "Edinburgh  lawyers,"  on  the  other  hand,  either 
altogether  oppose  it  or  endeavour  to  mutilate  and  weaken  it.  The  former 
see  in  it  only  the  harbinger  of  a  more  fruitful  practice.  The  latter 
regard  it  only  as  a  dangerous  intruder  on  their  preserved  grounds.  In 
one  sense,  however,  it  appears  to  be  a  truly  national  measure,  and  not  a 
party  one,  for  the  Lord  Advocate  has  found  no  more  severe  critics  than 
in  the  ranks  of  his  usually  faithful  followers.  This  is,  however,  as 
things  should  be,  for  politics  have  nothing,  and  ought  to  have  nothing, 
to  do  with  legal  reforms. 

Now,  it  is  because  I  regard  this  measure  as  only  the  first  of  a  series  of 
beneficial  and  much  called  for  legal  reforms,  that  I  view  it,  faulty  in 
some  respects  though  it  may  be,  without  that  hostility  which  some 
Edinburgh  lawyers  evince.  And  I  would  endeavour  to  show  in  a  few 
sentences  that  this  measure,  if  jgroperly  and  promptly  followed  up  by 
others^  which  I  shall  specify,  is  destined  to  inflict  injury  upon  neither 
Edinburgh  lawyers  nor  the  Court  of  Session ;  and  I  would  express  the 
hope  that  the  somewhat  selfish  policy  which  has  hitherto  swayed  both 
town  and  country  lawyers  with  regard  to  it,  may  give  place  to  a  broader 
view  of  legal  procedure,  and  thus  result  in  a  benefit  not  merely  to  both 
supreme  and  inferior  court  lawyers,  but,  what  is  of  greater  importance,  to 
the  country  at  large. 

Grant  that  this  measure  pass  into  law  on  the  distinct  understanding 
thai  it  is  only  the  first  of  a  series  of  legal  reforms^  and  we  shall  proceed 
at  once  to  take  them  up  in  their  order.  We  shall  almost  immediately 
afterwards  obtain  the  increase  of  judicial  salaries  both  in  the  supreme 
and  inferior  courts,  [which  in  a  national  point  of  view  is  of  course  the 
first  thing  to  be  looked  at. — Ed.  J,  qf  •/.]  We  shall  next  secure  the 
abolition  of  the  double  sheriflship  [which  means  the  abolition  of  the 
Sheriff-substitutes. — Ed.  J,  of  •/.]  We  shall  next,  I  hope,  have  civil 
causes  heard  on  circuit.  And  last,  but  not  least,  we  shall  secure  what  is 
clearly  for  the  benefit  of  both  the  people  and  lawyers  of  Scotland,  viz., 
the  taking  of  all  Scotch  parliamentary  evidence  in  Edinbuigh  before 
judges  of  the  Court  of  Session. 

This  series  of  legal  reforms  must  have  a  beginning,  and  such  I  deem 
the  Lord  Advocate's  bill  to  be.  It  is  supported,  as  I  have  said,  by  the 
whole  country  bars  of  Scotland.  It  is  supported  by  all  the  SherifiGs- 
Substitute  of  Scotland.  It  would  be  good  taste  in,  and  wise  policy  for, 
the  Edinburgh  lawyers  to  yield  to  the  wishes  of  these,  who  certainly  will 
meet  with  the  most  respectful  attention  from  Parliament.  Our  Edin- 
buigh friends  must  remember  that  they  must  "give''  as  well  as  ''take;" 
and  if  they  give  up  some  of  their  privileges  to  their  country  brethren, 
these  will  be  bound,  and  feel  themselves  bound,  to  aid  in  securing  the 
legal  reforms  to  which  I  have  aUuded. 

I  need  not  dwell  upon  the  benefits  which  will  certainly  accrue  to 
Edinbuigh  lawyers  and  to  the  Court  of  Session  were  the  series  of  legal 
reforms  which  I  have  mentioned  carried  out  in  its  entirety.  My  object 
in  Mrriting  is  to  hint  that,  if  they  desire  these  reforms  to  be  effected, 
they  must  go  hand  in  hand  with  the  provincial  bars.  That  they  will  be 
carried  out  I  have  little  doubt,  although  the  present  conflict  between 
Edinbuigh  and  country  interests  is  apt  not  merely  to  delay  this  happy 
result^  buty  if  insisted  in  by  the  Edinburgh  lawyers,  may,  by  sowing 
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dispeace  between  them  and  their  country  friends,  tend  to  disturb,  if  it 
does  not  destroy,  that  co-operation  without  which  the  legal  reforms  I 
have  advocated  cannot  be  introduced  coniabtently  with  doing  justice  to 
alL  In  a  word,  the  Edinbuigh  lawyers  may  eventually  find  themselves 
in  a  much  worse  position,  if  they  oppose  this  bill,  than  if  they  had  sup- 
ported it. — I  am,  &c.,  CoNOOBD. 


THE  LORD  ADVOCATE'S  SHERIFF  COURT  BILL. 

Two  Sheriff  Court  bills  have  been  introduced  in  the  present  session  of 
Parliament  It  is  not  necessary  to  say  anything  about  that  which  was 
first  introduced,  namely  Mr.  Anderson's.  A  bill  for  effecting  a  chcmge 
which,  be  it  for  better  or  for  worse,  is  certainly  important  ought  to  be  in- 
troduced by  a  responsible  government,  and  we  do  not  think  that  the  public 
of  Scotland  will  be  inclined  to  invest  much  of  their  legal  capital  in  a 
scheme  that  is  floated  by  the  late  chairman  of  the  Emma  Mining  Com- 
pany. The  bill  of  the  Lord  Advocate  deserves  a  little,  but  not  much  more, 
attention.  "  Can't  you  leave  it  alone  1 "  is  the  natural  exclamation  of 
every  sensible  lawyer.  Que  le  diaUe  aUait  U  fairs  dans  eet  gaUirs  f  Th« 
Court  of  Session  has  got  into  good  working  order,  and  I  do  not  believe 
that  there  is  any  Supreme  Court  in  the  world  in  which  oases  are  decided 
with  a  greater  amount  of  combined  deliberation  and  despatch.  This 
being  so,  what  was  the  use  of  the  Lord  Advocate  interfering  with  tlie 
jurisdiction  of  that  Court  t  Nobody  was  calling  for  an  extension  of  the 
jurisdiction  of  the  Sheriff  Court.  Nobody  was  complaining  of  the 
exclusive  jurisdiction  of  the  Court  of  Session  in  matters  relating  to  heritable 
rights,  and  with  all  deference  to  the  alarmist  writers  in  the  SSeoUman^  I 
doubt  very  much  if  the  proposed  extension  of  the  Sheriff  Court  jurisdic- 
tion to  cases  of  heritable  rights  would,  supposing  the  bill  is  carried,  be 
much  taken  advantage  of.  The  proper  thing  for  the  Lord  Advocate 
to  have  done  was  to  have  amended  the  procedure  of  the  Sheriff  Court  and 
to  have  assimilated  it  to  the  present  procedure  of  the  Court  of  Session. 
This  would  have  been  a  useful  reform,  and  it  would  have  afforded 
sufficient  work  for  one  session. 

One  of  the  proposals  of  the  bill  is  most  objectionable,  that  is  to  give 
jurisdiction  to  the  Sheriff  in  all  actions  of  reduction.  There  is  no 
machinery  for  working  this  provision.  Reductions  are  properly  matters 
for  jury  trial,  and  everybody,  except  perhaps  the  draughtsman  of  the  bill, 
knows  that  there  are  no  juries  in  civil  cases  in  the  Sheriff  Court  Such  a 
bill  as  this  ought  to  be  drawn  by  a  man  who  had  a  thorough  and  a 
practical  knowledge  of  the  procedure  both  in  the  Superior  and  in  the 
Inferior  Courts  ;  otherwise  a  great  many  hitches  must  occur  in  the  work- 
ing of  the  Act.  But  it  is  clear  that  it  has  not  been  drawn  by  such  a 
person.  Having  sometime  ago  read  a  novel  called  "  Man  and  Wife,"  and 
having  recently  perused  another  novel  from  the  same  eminent  hand  called 
'*  The  Law  and  the  Lady,"  in  both  of  which  there  is  a  good  deal  said 
about  Scotch  law,  I  am  firmly  persuaded  that  the  bill  must  have  been 
drawn  by  Wilkie  Collins. — I  am,  Sir,  F.  L. 
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PowsB  OP  Appointmbnt. — Of  life  inUrut  with  ^otoer  to  ammnt  hy  will — 
Remoten6$s.—A  power  of  appointment  in  favour  of  children  of  the  donee  is  well 
exercised  by  an  appointment  to  a  child,  bom  before  the  power  was  created,  of 
a  life  interest,  witn  a  power  to  appoint  the  corpus  by  wilL— Stori  v.  Dakyiis, 
44  L.  J.  Ch.  205. 
Power  of  Salb.— iZi^ffct  to  exercise — Cament  of  tenant  for  lif&^Prior  term  of 

years, Testator  by  his  will  devised  his  real  estates  to  trustees  for  1,000  years, 

and  subject  thereto  in  strict  settlement  The  trusts  of  the  t^m  were  to  pay 
testator's  wife  a  life  annuity  of  £200,  and,  subject  thereto,  for  the  persons  en- 
titled under  the  prior  limitations.  He  also  ^ve  the  trustees  a  power  to  sell 
the  property,  the  power  to  be  exercised  durmg  the  life  of  any  tenant  for  life, 
who  should  oe  for  the  time  being  entitled  to  the  possession,  or  to  the  receipt  of 
the  rents  of  the  estates,  with  his  consent.  The  sale  moneys  were  to  be  rein- 
vested in  land.  By  a  codicil  testator  directed  his  trustees  to  stand  possessed  of 
the  term,  and  of  the  like  term  to  arise  in  the  real  estates  which  might  be  pur- 
chased under  the  trusts  of  the  will,  on  trust  to  pa;r  the  surplus  of  the  rents  of 
all  the  said  estates  (after  paying  the  interest  on  nis  mortgage  and  other  debts^ 
to  his  wife,  during  her  widowhood  in  lieu  of  the  annuity.  In  case  she  should 
many  again,  the  trust  for  payment  of  the  annuity  was  to  take  the  place  of  the 
trust  for  payment  of  the  surplus  rents.  Testator's  debts  having  been  all  paid,— 
Held  that  tne  trustees  could  exercise  the  power  of  sale  with  me  consent  of  the 
tenant  for  life,  the  widow  also  consenting. — Robertson  v.  Walker,  44  L.  J. 
Ch.220. 

Tradb  Name. — Deception  ofthepubUc — Costs — Trade  secret — Disclosure  by  con- 
fidenitial  ageni.—A  suit  was  instituted  to  restrain  an  alleged  im^per  use  by 
defts.  of  pits.'  trade  name.  Both  pits,  land  defta.  were  encaged  in  the  manu- 
iactnie  of  a  compound  intended  for  sale  to  brewers,  and  to  oe  used  by  them  in 
the  n»^'"g  of  bear  in  the  place  of  hops.  Upon  the  merits  the  Court  decided 
that  pits,  had  failed  to  make  out  any  case  for  relief.  But  inasmuch  as  defts.  as 
well  as  pits,  were  engaged  in  the  manufacture  and  sale  of  an  article  which  was 
intendea  to  enable  brewers  to  deceive  the  public  : — Held,  that  the  bill  must  be 
dismissed  without  costs.  Semhle,  that  a  confidential  agent  is,  in  the  absence  of 
agreement  to  the  contrary,  at  liberty  to  disclose  a  trade  secret  of  his  employers.. 
iJter  the  termination  of  his  employment,  if  he  has  acquired  knowledge  of  the 
secret  through  an  independent  mvestigation  made  by  himselfl— -Erfcourt  v.  The 
Esteourt  Hop  Essence  do,  (jWm.),  44  L.  J.  Ch.  223. 

CjlSBXEBB,— Breach  of  contract  to  carry —Damages— Measure  of^PlaintifTs 
costs  of  de^ndimg  an  action  arieifng  out  of  acts  of  defendants.— The  pits,  having, 
as  carriers,  oontiacted  with  H.  for  the  caniage  of  certain  pictures  of  his  from 
London  to  Paris,  effected  a  separate  and  independent  contract  with  the  deft, 
railway  company  for  the  carriage  of  the  pictures  by  the  latter  as  far  as  Calais  ; 
and,  in  the  course  of  transit  from  London  to  Calais,  the  pictures  were,  by  the 
negligence  of  defts.'  servants,  dropped  into  the  sea  at  Dover  and  greatly  injured. 
To  recover  compensation  for  such  injury  H.  sued  the  pits.,  claiming  £IOUO 
danmges,  and  therefore  the  pits,  gave  notice  to  the  defts.,  and  called  on 
them  to  come  in  and  defend  the  action,  which  the  defts.,  rgiudiating  all 
liability  and  alleging  that  they  had  a  defence  under  the  Carriers'  Act, 
refused  to  do,  and  told  the  pits,  to  deal  with  the  action  as  they  thought  nroper. 
Accordingly  the  pits,  defended  the  action,  but  unsuccessfully;  and  in  a 
subsequent  action  by  them  against  the  defts.,  to  recover  not  only  ^650,  the 
amount  of  the  damage  found  by  the  jury  in  H.*s  action  to  have  been  done 
to  his  pictures,  but  sSbo  the  costs  paid  and  incurred  by  the  pits,  in  defending 
thotactiou,  the  defts.  paid  £650  into  court,  and  denied  any  further  liability  ;  and 
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it  was  held  hj  the  court  below  QBiamwell  and  Cleashy,  BBA  on  the  authority  of 
Mors  U  Blanch  and  cmothery,  WiUon  and  another  (28  L.  T.  Rep.  N.  S.  415  ; 
L.  Rep.  8  C.  P.  297  ;  42  L.  J.  70,  C.  B.),  that  the  plt8.  were  entitled  to  recover, 
as  damages  caused  by  the  default  of  the  railway  company,  such  costs  of  the 
former  action  as  were  reasonably  incurred,  and  that  such  reasonableness  was 
a  question  for  the  jury.  And  that,  in  consideration  of  the  defts.  having 
threatened  to  set  up  the  Carriers'  Act  against  the  pits.,  such  a  defence  was 
reasonably  set  up  by  the  pits,  against  them,  although  it  was  untenable  in  law  ; 
and  on  appeal  therefrom,  it  was  held  by  the  Exchequer  Chamber  (Lord 
Coleridge,  C.J.,  and  Keating,  Lush,  Quain,  and  Archibald,  JJ.),  reversing  the 
decision  of  the  court  below,  that  such  costs  were  not  recoverable,  on  the 
ground  that,  inasmuch  as  the  contract  between  the  pits,  and  H.,  and  the 
contract  between  the  pits,  and  the  defts.,  were  entirely  separate  and  independent 
contracts,  the  costs  in  question  were  not  the  natural  and  proximate  result  of 
defts.'  default,  and  were  not  incurred  by  the  pits,  at  tne  request,  by  the 
authority,  or  for  the  benefit  of  the  defta— Mor«  U  Blanch  v.  Wilson  {uhi  «up.) 
disapproved  and  overruled  (Lush,  J.,  who  distinguished  it,  dissentienU)  : 
{Baaemdale  and  others  v.  Ths  London^  Chatham^  and  Dover  Bailway  Company^ 
32  L.  T.  Rep.  N.  S.  330,  Ex.  Ch.) 

Sale. — Breach  of  Warranty, — This  action  was  brought  upon  a  promissoiy 
note,  which  was  given  in  payment  of  the  purchase-price  of  ten  tons  of  xx  pipe 
iron,  which  pit  contracted  to  sell  and  deliver  to  defts.,  pit.  agreeing  that  tne 
iron  should  be  of  a  quality  suitable  and  proper  for  use  in  defts.'  manu&c- 
turing  business.  It  appeared  that  pit  knew  what  defts.'  business  was,  and 
that  he  delivered  ten  tons  of  iron  apparently  of  the  kind  and  quality  specified, 
but,  in  fact,  of  a  quality  unfitted  and  worthless  for  use  in  defts.'  business.  The 
quality  of  the  iron  wasnot  discoverable  by  inspection  merely,  but  might  have  been 
ascertained  bv  breaking  it  with  a  sledge.  The  iron  was  received,  and  a  portion 
of  it  used,  by  defts.,  without  any  previous  test  to  ascertain  its  quality. 
HMj  that  plt.'s  agreement  as  to  quality  was  a  warranty ;  that  deft&  were 
not  bound  to  apply  a  test  upon  receiving  the  iron,  and  as  the  defect  was  not 
open  and  visible,  defts.  were  entitled  to  counter-claim  their  damages  on 
account  of  the  breach  of  warranty.  {Bounce  v.  Dow  et  al.) — Court  of  Appeals, 
N.  Y.-A.  L.  J. 

Compounding  Felony,— The  Supreme  Court  of  Illinois  have  recognized  the 
rule  that,  when  money  is  paid  to  compound  a  felony,  or  an  agreement  is  entered 
into  to  pay  money  for  sucn  a  purpose,  such  contract  is  immoral  and  illegal  A., 
the  son  oi  appellant,  was  employed  as  an  operator  by  a  telegraph  company  in 
Chattanooga,  in  the  State  of  Tennessee,  prior  to  the  year  1867.  The  officers  of 
the  company  instituted  a  criminal  prosecution  against  him  for  embezzling  $220, 
money  of  the  company.  Bv  the  laws  of  the  State  of  Tennessee,  embezzlement 
is  made  a  felony.  After  the  prosecution  was  commenced,  on  the  26th  day  of 
November  1867,  appellant  was,  to  stop  the  prosecution  against  her  son,  induced 
to  execute,  with  her  husband  and  another,  a  note  for  $980,  and  a  mortgage  on 
the  house  and  lot  in  which  she  and  her  husband  lived,  to  an  agent  of  the  com- 
pany, to  secure  the  pavment  of  the  note.  The  house  and  lot  was  her  sole  pro- 
perty, derived  from  other  sources  than  from  her  husband.  There  was  no  agree- 
ment that  the  son  should  be  dischai^s^ed  from  the  claim  of  $220.  It  wasneld 
that  the  note  and  mortgage  were  void. — Henderson  v.  Palmer ,  7  Chicago  Legal 
News,  293. 

Apportionment. — Of  rents — Specific  devise  of  real  estate. — The  Apportionment 
Act,  1870,  33  &  34  Vict  c.  35,  applies  to  a  specific  devise  of  Tvial  estate,  and 
generally  as  between  the  real  and  personal  representatives,  and  that  in  a  case 
where  a  will  has  been  made  before,  and  the  testator  has  died  after  the  passing 
of  the  AcU^Hasluck  v.  Pedley,  44  U  J.  Rep.,  Ch.  143. 

Stock. — Transfer  of  into  joint  names — Advancement — SurvivorMp, — W.  (a 
widow)  transferred  stock  (previously  standing  in  her  name  and  that  of  her 
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deeeaaed  husband)  into  tbe  names  of  herself,  her  daughter  and  danghtef** 
hiuband.  W.  received  the  dividends  on  the  stock  during  her  life.  TIm 
dAtiffhter  predeceased  W..  who  died,  leaving  her  daughter's  husband  snrvivinf^ : 
— M$H  that  he  was  entitled  to  the  stock  aMolutely. — BaUione  v.  SalUr,  44  L.  J. 

Fabrication  of  Voting  Paper. — AhieTice  of  unlawful  intention — Husband 
and  wife. — At  an  election  of  a  member  of  a  local  board  of  health,  the  respt.  was 
canvassing  for  one  of  the  candidates.  The  wife  of  a  voter,  in  the  absence  of  her 
husband,  promised  his  vote,  and  not  being  able  to  write  placed  a  mark  on  tl^e 
voting  paper,  which  was  in  the  form  prescribed  by  Schedule  A  of  the  Locfd 
Qovemment  Act,  1848,  which  requires  that  in  the  case  of  a  voter  who  canno^ 
write  a  witness  shall  attest  the  voter's  mark  and  place  the  voter's  initials  againa| 
the  name  of  the  persons  for  whom  the  voter  intends  to  vote.  The  respt, 
believing  that  the  wife  was  authorised  to  fill  up  the  voting  paper,  and  that  he 
was  not  acting  contrary  to  the  Act,  attested  the  mark  made  by  her,  describing 
it  as  the  mark  of  the  voter,  and  placed  the  voter's  initials  against  the  name  <3 
the  candidate.  On  an  information  under  the  Local  Qovemment  Act,  1858, 
aection  13,  sub-section  6,  for  fabricating  a  voting  paper  : — Held,  that  in .  the 
absence  of  an  unlawful  intention  on  the  part  of  the  respt  he  had  not  fabricated 
a  voting  paper  within  the  meaning  of  the  Act — Aherdare  Local  Board  of  Health 
▼.  Hammett,  44  L.  J.  (M,  C.)  49. 

Statdtort  Powers. — Oondiiiom  of  their  exereiee — Local  Board — Nuitance — 
PMic  Health  Act,  IS4S— Local  Gowemment  Amendment  Act,  1861.— When  the 
Legislature  imposes  certain  conditions  on  a  public  body  for  the  protection  of  the 
public,  that  body  cannot  break  the  conditions  and  plead  in  excuse  that  they  att 
unnecessary  for  the  protection  of  the  public  The  Local  Qovemment  Amend- 
ment Act,  1861,  gives  power  to  a  local  board  to  make  an  outfall  of  drains 
b^ond  their  district,  with  a  proviso  that  nothing  therein  contained  shall 
authorise  them  to  pour  any  noxious  matter  into  any  stream.  On  an  informa- 
tion to  restrain  a  local  board  from  pouring  noxious  matter  into  a  stream 
throuj^h  an  outfall  beyond  their  district,  the  local  board  tendered  evidence  to 
show  that  no  damage  was  caused  to  any  one  thereby  : — Held,  that  this  was  im- 
material and  an  injunction  a  matter  of  course. —  IVorhington  Local  Board  v. 
Cockermouth  Local  Board;  and  Attomey^General  v.  Cockermouth  Local  Board,  44 
L.  J.  Rep.  Ch.  118, 

Nuisance. — Coke  ovene — Smoke  and  deleterious  vapours — Nature  and  extent  of 
damage  necessary  to  sustain  suit, — A  pit.  seeking  to  interfere  on  the  ground  of 
nuisance  with  a  work  carried  on  in  a  normal  manner  must,  in  order  to  sustain 
his  suit,  show  that  he  has  incurred  actual  and  substantial  or  "  visible  "  damage. 
The  primary  evidence  of  such  damage  should  be  that  of  ordinary  w^itnessea. 
Scientific  evidence  should  be  resorted  to,  not  to  establish  the  fact  of  the  damage, 
but  only  to  explain  the  causes  of  it  The  Court  will  not  in  such  cases  send  an 
expert  to  report  where  such  course  would  in  fact  be  giving  a  new  trial  on  new 
evidence,  and  delegating  the  judgment  of  the  Court  to  that  of  the  expert,  nor 
will  it  direct  an  issue  where  the  state  of  things  may  have  been  materiallv 
altered  from  lapse  of  time  since  the  institution  of  the  suit — Salvin  v.  The  North 
Brancefreth  Coal  Co.,  44  L.  J.  Bep.  Ch.  149. 

Gahino. — ''  Place  "  within  Betting  Houses  Act — Permitting  cricket  ground  to 
he  **u$ed"  for  betting. — A  ground  lised  for  cricket,  foot-racing,  etc,  is  a  place 
wiUiin  the  meaning  of  the  16  &  17  Vict.  c.  119,  s.  1,  and  the  owner,  occupier  or 
keeper  may  be  convicted  under  the  Act  for  knowingly  pemutting  any  other 
penon  to  use  any  such  house,  office  or  place  for  the  purpoee  of  Mtting  with 
persons  resorting  to  it,  though  the  person  so  using  it  is  m  no  sense  the  occupier 
Or  keeper  of  the  premisea — Haigh  v.  Corporation  of  Sheffield^  44  L.  J.  Bep. 
(Mag.  Cases)  17. 

Will. — Power  given  to  advance  an  adult — Payment  of  his  debts. — Testator  be- 
foeathed  a  legacy  to  trustees  upon  trust  to  pay  theincome  to  A.  B.  for  his  lifeyAiid 
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w  after  liis  defttih  far  snch  tnuts  aa  he  should  bj  hk  will  appoint,  and  in  defiuilt 
.  of  api)ointnient  in  trust  for  his  children.  .Ajid  he  declared  that  hia  tmstees 
:  might,  at  any  time  during  the  life  of  A.  R,  apely  any  part  of  the  tnut-fund 
not  exceeding  a  moiety,  for  the  prefennent  or  aovanoenient  of  A.  R,  or  other- 
wise for  his  oenefit  A.  B.  was  thirty  years  of  aee  at  the  date  of  the  wilL 
After  the  testator's  death  he  borrowed  considecable  sums  of  money  on  the 
security  of  his  life  interest  in  the  fund,  and  being  unable  to  pay  off  these 
debts,  requested  the  trustees  to  pay  them  off  under  the  power  above  mentioned. 
On  a  bill  being  filed  to  restrain  the  trustees  from  so  doing, — Held^  that  the 
words  of  the  power  authorised  the  trustees  to  pay  off  the  debts. — Loudher  y. 
'BenHnck,  44  L.  J.  Ch.  197. 

Will. — BeaueU  of  raihoa/if  tham. — A  bequest  «f  the  testator's  ehares  in 
.  a  ndlway  will  carry  his  railway  stock.— Ooto  y.  Oaku  (9  Hare,  666)  overruled. 
Mortice  V.  AylmeTf  212. 

*  Undub  Influence. — Voidahle  transfieHon — Chmftnnaium — Ihlay. — ^An  act 
tannot  be  relied  on  as  a  confirmation  unless  the  voidable  nature  of  the  original 
transaction  was  known  to  the  confirming  perty.  A  girl,  imder  age,  gave 
»  promissory  note  as  surety  for  her  stepffttner.  Soon  after  coming  of  age  she 
executed,  under  his  influence,  and  witnout  receiving  anv  independent  advice 
*^  the  obligee  knew),  but  with  knowledge  of  the  inimlidity  of  the  promissory 
note,  a  bond  to  secure  payment  of  the  same  debt  six  years  after  date.  Shortly 
after  Uie  expiration  of  the  period  of  six  years,  and  at  the  age  of  twenty-nine,  she 
executed  another  bond  to  secure  the  same  debt,  under  threat  of  legal  proceed- 
ings. She  was  afterwards  sued  on  this  bond,  and  thereupon  filed  a  bill  to 
avoid  the  bonds,  and  to  restrain  the  action.  HMj  that  she  was  entitled  to  the 
relief  prayed.  The  bill  was  not  filed  till  nearly  seven  years  after  the  last  bond 
was  executed ;  but  in  the  interval  nothing  had  been  done  b^  the  creditor,  until 
immediately  before  the  bill  was  filed.  Held^  that  the  plaintiff  was  not  debarred 
by  delay. — Kempson  v.  A$kUe,  44  L.  J.  Ch.,  195. 

Mabriaqe. — Cohabitation, — On  a  question  of  marriage,  constancy  of  dwelling 
toffether  is  the  chief  element  of  cohabitation.  Cohabitation  is  not  a  sojourn, 
a  nabit  of  visiting,  nor  a  remaining  with  for  some  time.  Cohabitation  and 
reputation  are  not  marriage,  but  when  conjoined  they  are  evidence  firom  which 
a  presumption  of  marriage  arises.  Cohabitation  is  to  have  the  same  habitation, 
so  that  where  one  dwells  there  the  other  dwells  with  him.  Without  con- 
comitant facts  to  prove  marriage,  an  irregular  cohabitation  and  partial 
reputation  is  of  no  avail  in  the  proof  of  marriage. — YardUy^$  EsttUe,  75 
Pennsylvania  Reports,  207. 

Trust. — Un^certainty — Advancement  ofChristianreligvm. — A  testator  provided 
m  his  will  that  the  residue  of  his  estate,  which  consisted  of  personal  property, 
after  paying  legacies,  should  be  retained  by  his  executor  and  investea  by  him 
during  the  life  of  his  wife  for  her  use,  and  that  at  her  death  it  should  be 
appropriated  bv  the  executor  to  the  advancement  of  the  Christian  religion, 
and  be  applied,  in  such  manner  as,  in  his  judgment,  would  best  promote  the 
object  named.  The  executor  accepted  the  trust ;  and  during  nis  life  and 
that  of  the  widow,  the  heir  brought  suit  to  annul  the  will  for  uncertainty  as  to 
the  ol^ect  of  the  trust.  Held,  that  the  testator  had  conferred  ample  power 
.upon  the  executor  to  relieve  the  bequest  of  all  objections  arismg  from 
its  indefinite  character,  and  that  so  long  as  no  obstacle  exists  to  the  exeroise  of 
the  power  at  the  proper  time,  the  courts  of  this  State  will  not,  in  advance  of 
that  time,  interpose,  on  the  application  of  the  heir,  to  prevent  its  exeroise. 
.—Miller  v.  Teachout,  24  Ohio  St.  525. 

LiBEh.— Restraint  ofj^licatiov^-Jurisdiction.^The  Court  of  Chancery  ha* 
no  jurisdiction  to  restrain  the  publication  of  a  libel,  even  when  its  publication 
will  be  injurious  to  property  or  reputation. — Dicta  of  Malins,  V.C.,  m  Dixon  v. 
Molden  (Law  Bep.  7  Eq.  492)  disapproved.  The  Prudential  Aseur.  Co,  v.  KwU, 
M  L.  J.  (Ch.)  192. 
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Patbnt. — ^Poftteutorf  ofinfringMMnt, — ^Where  a  ounple  article,  alleged  to  be 
an  infringement,  was  made  an  exhibit,  the  Court  refused  to  order  further 
particulars  as  to  what  part  of  the  specification  was  infringed. — BaUky  y.  Kyiwch, 
44  L.  J.  (Ch.)  219. 

Pathnt. — Partieulan  ofhrtache$  and  of  prior  tuer, — ^The  practice  in  equity  in 
regard  to  patent  suits  must  conform,  as  fur  as  possible,  to  the  practice  at  law  as 
established  by  statute  (15  &  16  Vict  c.  83^  s.  41).  Therefore,  the  pit  in  a 
patent  suit  ought  to  dehver  to  the  deft,  particulars  of  the  breaches  whereon  he 
means  to  rely,  and  having  done  so,  is  entitled  to  discovery  from  a  deft,  setting 
the  defence  of  prior  user  of  particulars  of  such  prior  user. — Finnegan  y. 
185. 
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HuBBAKD  AND  WiWE.~-^Damaaetfor  libel— Right  of  wife  deeerted  to  nu  alone, — 
A  woman  who  has  been  deeertea  by  her  hnsbaiid,  and  has  obtained  an  order, 
under  20  &  21  Vict,  c  85,  s.  21,  for  the  protection  of  her  money  and  property 
from  her  husband  and  his  creditors,  may  maintain  an  action  for  a  libel  without 
joining  her  husband.— iicmufien  y.  Brearley,  44  L.  J.,  Q.  B.  46. 

Watbk  and  Watercoubsk. —  Artificial  etream — Overflow, —  The  defts., 
'  owners  of  a  canal,  being  threatened  by  an  overflow  of  flood  water  from  a 
neighbouring  river,  and  fearing  damage  to  their  premises  situated  on  the 
banks  of  the  canal,  placed  across  it,  at  a  point  above  their  premises,  planks 
reaching  from  the  bottom  of  the  canal  to  the  coping  stone,  which  was  some 
inches  higher  than  the  surface  of  the  canal  water.  The  flood  water  afterward 
broke  into  the  canal  at  a  point  above  the  bairicade  of  planks,  and  opposite  to 
the  pits.'  premises,  which  were  also  situated  on  the  bimks  of  the  canal  above 
the  premises  of  tne  defts.,  and,  being  penned  back  by  the  planks,  the  water 
rose  in  the  canal  until  it  flooded  the  pits.'  premises.  In  an  action  brought 
to  recover  damages  for  the  injury  so  caused ;  held,  that  the  defts.  were  not 
liable,  on  the  ground  that  the  water  which  did  the  mischief  was  not  brought 
there  by  them,  and  that  there  is  no  duty  on  the  owners  of  a  canal  analogous  to 
that  on  the  owners  of  a  natural  watercourse,  not  to  impede  the  flow  of  water 
down  it — Neild  v.  London  and  Nortk-IFettom  Batlway  Company ^  L.  R, 
10,  Ex.  4. 

SBAWORTHIKE8& — Marine  inewranoe — Deck  cargo. — ^The  warranty  of  sea- 
worthiness implied  in  a  contract  of  marine  insurance  is  a  warrant  that  the 
ship  is  seaworthy  for  the  purposes  of  the  particular  subject-matter  of  the 
insurance.  Therefore,  in  the  case  of  a  nolicy  of  insurance  on  deck  cargo,  it  is 
not  a  compliance  witn  the  warranty  of^  seaworthiness  that  the  ship  is  fit  to 
encounter  ordinary  rough  weather  with  safety  to  herself  because  the  deck 
cargo  is  such  as  may  be  readily  jettisoned  in  such  weather. — DanieU  v.  JJamf, 
L  R.  10,  C.  P.  1. 

TRESPAsa— ilntma/,  owner  liable  for  treepasf  of-^Nealigence, — ^The  defts.' 
horse  having  injured  the  pit's  mare  by  biting  and  kicking  her  through  the  fence 
separating  the  pit's  land  from  the  defts.' ;  Keld,  that  there  was  a  trespass  by  the 
set  of  the  deft&'  horse,  for  whidi  the  defts.  were  liable,  apart  from  any  question 
^of  negligence  on  the  part  of  the  defrs. — EUie  v.  The  Loftue  Iron  Company, 
t.  K  10,  C.  P.  10.  » 

Sale  of  Good^. — Contract  to  deliver  goods  by  monthly  inttaknente — Insolvency 
of  vendeeSecission  of  contract. — In  the  be^nning  of  February  1872,  pits, 
agreed  to  buy  and  the  defendants  agreed  to  sell  200  tons  of  iron,  to  be  for- 
warded in  quantities  of  twenty-five  tons  per  month,  the  first  delivery  to  be  in 
April  At  the  time  of  makins  the  contract  pits,  were  insolvent,  and  upon  the 
12th  of  March  they  determined  to  suspend  payment.  They  forthwith  informed 
defts.  of  their  insolvency.  Upon  the  5th  or  April  there  was  a  meeting  of  pits.' 
creditors ;  the  contract  with  defts.  was  not  mentioned  in  their  written  ^t^- 
ioent  of  affairs.  The  iron  was  not  forwarded  bv  defts.  in  April  or  the  eariv 
'jAH  of  Mky,  nor  did  pits,  require  it  to  be  delivered,  nor  did  they  offer  payment 
lor  it    Pits.'  creditors  ultimately  accepted  a  composition  of  58.  in  the  pound. 
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'  Pita,  took  new  partnen ;  and  on  the  13tb  of  Maj  thej  called  upon  defta. 
to  sapply  iron  according  to  tlie  contract  of  the  preceding  Febnxarj ;  defts. 
forthwith  repudiated  Imbility  to  fulfil  the  contract  Pits,  having  sned  for 
breach  of  the  contract : — UM,  that  there  was  evidence  upon  which  a  jvcrj 
might  find  that  the  contract  had  been  rescinded,  and  conld  not  be  enforced  upon 
the  13th  of  ^Aj,— Morgan  y.  Bain,  44  L.  J.  Rep.»  C.  P.  47. 

Theatbe. — Right  of  renter  to  Jree  admission — Usual  audience  part — SlaUs. — 
Stalls  are  part  of  "  the  usual  audience  part  of  the  theatre,''  and  any  renter  has  a 
right  of  free  admission  to  a  seat  in  such  stalls  which  is  unoccupied  and  not 
pre-engaged  when  he  arrives  there,  and  he  does  not  lose  such  right  because  he 
has  UMd  his  privilege  of  free  admission  by  going  in  the  first  instance  into 
>the  dress-circle,  and  consequently  he  has  a  right  to  change  from  the  dress-circle 
to  the  stalls  without  being  required  to  pay  the  difference  in  price  betweto 
a  seat  in  the  dress-circle  and  in  the  stalls,  and  which  is  paid  by  any  of 
the  public  on  so  changing  from  the  dress-circle  to  the  stalls.  Per  Lord  Cole- 
ridge, C.J.,  and  Brett,  J.,  the  right  of  such  renter  beinff  limited  to  the  time 
between  the  opening  of  the  doors  of  the  theatre  to  the  aamittance  of  the  pub- 
lic and  the  termination  of  the  performance,  and  being  also  subject  to  the  said 
regulations  for  the  management  of  the  theatre,  such  renter  cannot  go  into  any 
seat  which  has  been  pre-engaged,  although  it  may  not  be  occupied  when  1m 
arrives  ;  nor  can  he  go  into  any  private  box,  because  by  the  regulations  a  seat 
cannot  be  taken  in  a  private  box,  but  the  whole  box  must  be  taken. — Daiauf 
v.  ChatterUm,  44  L.  J.  Rep.,  C.  P.,  63. 
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Sheriff  Barclay. 
MeaWs  Executors  v.  Wedderspoon, 

Local  Assessments — Liahilities  of  outgoing  and  incoming  tenants. — In  this 
case  the  pursuers — the  executors  of  the  late  James  Meall — were  the  outgoing 
tenants  of  the  farm  of  Buttergask,  parish  of  CargiU,  and  the  defender, 
William  T.  Wedderspoon,  was  tlie  incoming  tenant  of  the  farm,  and  the 
question  in  dispute  was  as  to  their  respective  liabilities  for  poor-rates  and  other 
local  assessments  for  the  year  in  which  the  one  left  and  the  other  entered.  The 
following  note,  issued  by  his  Lordship,  explains  the  case  : — 

*'  This  is  a  claim  for  £6, 13s.  9d.  on  the  following  statement : — '  To  half  of 
the  following  rates,  paid  by  the  the  complainers  the  outgoing  tenants  at  Martin- 
mas  last  from  the  farm  of  Buttei^ask,  for  the  year  m>m  Whitsunday  1874 
to  Whitsunday  1875,  and  for  which  the  defr.  is  liable  as  the  incoming  tenant 
to  said  farm  at  the  said  term  of  Martinmas,  viz.  : — 

Poor-rates  on  a  rental  of  j£476,  at  4d.  per  £,  •  .        X7  18    4 

School  rate  on  a  rental  of  £475,  at  1^.  per  £,         .  .  2  19    44 

Registration  rate  on  a  rental  of  £475,  at  ^.  per  £,  .  0    9  10| 

j611    7    7 


Half  whereof  payable  by  defender,  •  •  .        £5  13    9 

The  pursuers  are  outgoing  tenants,  and  the  defr.  incoming  tenant,  of  the  hrm 
of  Buttergask.  The  deceased  James  Meall  had  for  a  very  long  series  of  yean 
been  the  tenant.    His  tenancy  commenced  before  the  enactment  of  the  new 
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Poor  Law  in  1854.  In  1855  he  renounced  an  existing  lease,  and  received  a 
new  one  for  nineteen  yean,  reckoning  from  Martinmas  1854.  The  rent  was 
made  payable  in  equal  moieties  at  Candlemas  and  Lammas  for  the  '  crop  and 
SfMir'  previous.  The  landlord  or  incoming  tenant  was  to  take  one-half  of  the 
gnhk  crop  and  the  whole  of  the  green  crop  at  valuation.  The  defr.  in  his  turn 
entered  on  a  nineteen  years'  lease  of  the  same  farm,  entering  at  Martinmas 

1874,  and  was  taken  bound,  in  accordance  with  the  previous  lease,  to  take  and 
pay  for  the  half  of  the  grain  crop  and  the  whole  of  turnip  crop  of  1874.  His 
rent  was  payable  in  equal  portions  at  Martinmas  and  Whitsunday  for  tKe  crop 
of  the  previous  year.  The  poor-rates  for  the  ^rish  of  Gargill  were  on  IStn 
October  1874  imposed  for  tne  year  from  Whitsunday  1874  to  Whitsunday 

1875.  The  pursuers  were  then  on  the  valuation  roll  as  tenants  and  occupants 
of  the  farm,  and  so  undoubtedly  were  in  the  fiist  instance  the  proper  parties  to 
be  assessed.    After  some  demur  thev  paid  for  the  whole  year,  and  now  sue  the 
defr.  for  relief  of  one-half,  applicable  to  the  half-year  after  Martinmas  1874, 
^rhen  the  pursues  ceased  to  occupy  and  the  defr.  succeeded  in  the  occupancy. 
The  question  is  whether  a  tenant  who,  like  the  pursuers,  is  assessed,  ana  who 
reaps  the    crop,   and   is   therefore    the    more    beneficial    occupant,    should 
XMty  the  whole,  or  whether  he  should  recover  one-half  from  an  incoming 
tenant,  like  the  defr.,  who  enters  after  the  reaping  of  the  crop  and  possesses 
only  during  the    least   remunerative    period  of    winter?     If  the  question 
were  to   be  solved   on   mere    considerations  of  expediency,  there  is  much 
which  can   be   said   on    both  sides.     Against  the  equal  division  by  time 
and   in  favour  of   the    outgoing   tenant   paying   the   whole   burdens    for 
the   year    there   is   the   argument   of    simplicity.       The   rent   being    *for 
crop  and  year,'  the  tenant  paying  the  whole  has  the  crop  as  the  chief  source  of 
revenue.    The  successive  tenants  are  thus  not  brought  into  contact,  though 
such  is  impossible  altogether  to  avoid  in  other  and  more  important  matters,  as 
in  this  case  the  taking  of  crop  on  valuation.    The  successive  rents  are  generally 
different  in  amount,  and  tne  extent  of  the  possession  is  not  unfrequently 
changed,  and,  as  in  this  very  case,  the  terms  of  payment  are  also  made  subject 
to  alteration,  so  that  the  equal  division  of  the  assessments  may  not  fall  equally 
on  the  rents.    On  the  other  hand,  where  a  tenant  entering  without  paying  for 
his  half,  he  has  his  equfvalent  burden  when  he  in  his  turn  leaves,  and  thus  an 
adjustment  is  eventually  made.    But  then  there  may  be  a  change  of  tenancy 
on  one  or  both  sides,  and,  as  ia  the  case  in  this  instance,  the  pursuers'  predeces- 
sor, having  entered  before  the  assessing  statute,  could  not  nave  received  the 
correspoumng  advantage  at  their  entry.    Then,  though  undoubtedly  the  crop 
is  reaped  by  the  outgoing  tenant,  yet  the  incoming  tenant  has  the  grass  and 
seed  Ded  for  the  winter  and  springy.    Now  that  pasturage  is  prevauin^  over 
cropping,  it  has  become  more  an  available  source  of^revenue.    Therefore,  m  the 
view  of  expediency  and  equity,  there  is  much  of  advantage  for  adjusting  the 
allocation  of  time  and  occupation  instead  of  the  principle  of  lucrative  possession. 

'''  The  S.-S.  was  at  first  of  opinion  that  b^  a  tmin  of  decisions  in  this  Court  he 
had  adopted  the  rule  of  beneficial  possession.  He  felt,  therefore,  reluctant  to 
introduce  a  new  rule  of  decision,  ne  has  inquired,  and  can  find  notes  only  of 
three  cases  where  he  was  called  on  to  determine  the  question.  In  a  case  in 
1849  it  was  statute  labour  assessment  which  was  at  issue.  That  assessment  was 
from  lit  July  to  same  date  in  each  asseastveyear,  and  the  S.-S.,  after  delibera- 
tion, held  that  the  tenant  who  entered  at  Wnitsunday  was  liable  for  the  whole 
assessment  for  that  year.  In  another  case  in  1858,  and  nearly  identical  with 
the  present,  the  S.-S.  advised  with  Sheriff  Crawford,  and  the  newspaper  report 
states  that  the  Sheriff  had  consulted  the  officials  of  the  Board  of  Supervision, 
and  that  their  opinion  was  that  the  reaping  of  the  crop  railed  the  liability. 
But  Uie  outgoing  tenant  stated  that  the  farm  was  chiefly  a  grazing  farm,  and  that 
the  incoming  tenant  had  the  beneficial  possession  to  that  extent  for  the  half-year 
for  which  relief  was  claimed ;  on  this  a  remit  was  made  to  a  practical  farmer,  and, 
on  hia  leport,  an  allocation  of  the  assessment  was  made  according  to  the  relative 
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benefits  received.    The  third  and  more  recent  case  was  in  Ao^ast  1870,  whicfaf  * 
arose  from  assessment  of  road  money  and  income-tax*    The  S.-S.  in  that  caae 
adopted  the  division  of  time,  and  not  bv  crop  (Journal  of  Jurisprudence,  voL  xiv^  - 
p.  580).    On  inquiiy  the  S.-S.  finds  that  the  practice  as  to  allocation  of  the 
assessment  is  different  in  different  parts  of  this  countrv.   In  a  late  case  in  Aber- 
deenshire the  same  question  arose.    Sheriff  Comrie  Thomson  (Journal  ofJvri^ 
prudence,  February  1875)  with  difficulty  decided  forplacing  the  whole  of  tke 
year's  assessment  on  the  tenant  who  entered  at  JVhitsunday,  though  the  out^ 
going  tenant  reaped  the  crop  of  that  year.    But  there  the  incoming  tenant . 
entered  at  WTiiteunday,  being  bound  to  take  the  whole  crop  at  a  valuation.    In  . 
the  present  case  the  term  of  removal  and  entry  is  Martinmas,  not  Whitsunday, 
and  the  incoming  tenant  was  bound  to  take  only  the  half  of  the  crop  at  valua- 
tion.   On  inquiry  at  Fife  the  S.-S.  learns  that  there  diversity  of  opinion  and  prac-  ^ 
tice  exists,  and  that  the  prevailmg  practice  is  for  a  division.     In  Forfarshire, 
again,  he  learns  that  though  there  also  is  a  diversitv  of  opinion,  the  practice  is 
for  the  outgoing  tenant  who  reaps  the  crop  bearing  tne  whole  assessment  for  that 
year.    The  S.-S.  has,  therefore,  considered  the  point  more  in  its  legal  than 
equitable  aspect.    In  the  first  place,  it  is  to  be  recollected  that  the  Apportion- 
ment Act  introduced  from  England  is  in  favour  of  a  decision  in  all  caaen 
according  to  exact  time,  rather  than  by  the  currency  of  fixed  terms  of  reaping 
crops.    Then  there  is  the  express  statute  on  the  point  (32  &  33  Vict.  c.  41, 
1809)  which  expressly  introduces  division  according  to  time  of  occupation  be- 
tween outgoing  and  incoming  tenants  as  to  the  allocation  of  pnoor  rates.    Thouffh 
the  statute  be  an  English  Act,  there  appears  no  reason  why  its  principle  should 
not  find  place  in  Scotland.     See  English  case  under  this  statute,  2nd  June 
1869,  Queen's  Bench  Magistrates  Cases,  72.    The  Court  held  'an  outgoing 
tenant  liable  de  die  in  diem  up  to  the  moment  of  the  new  tenant  coming  in.'   In 
the  Poor  Law  Magazine,  voL  ix.  p.  463,  there  is  given  a  decided  opinion  by  the 
Secretary  of  the  Board  of  Supervision,  which  may  be  taken  as  tne  opinion  of 
his  Board.    The  question  was  precisely  that  now  before  the  Court,  and  the 
official  answer  was  that  '  in  equity  the  burden  of  maintaining  the  poor  during 
any  year  or  half-year  naturally  falls  upon  those  who  are  owners  and  tenants 
in  the  parish  during  that  year  or  half-year.*    On  the  whole,  the  S.-3.  is  now  of 
opinion  as  a  general  rule,  and  where  there  exists  no  speciality  arising  from  con- 
tract or  practice,  that  equal  division  of  assessment  is  the  legal  and  ])roper  rule 
to  be  adopted,  and  therefore  that  the  pursuers  in  this  case  should  prevaiL  There- 
fore decerns,  but  without  costs.  HuoH  Babclat." 


SHERIFF  COURT  OF  LANARKSHIRE. 
Sheriffs  Dickbon  and  Galbraith. 

OBB,  EWINO,  AND  GO.  V,  BOARD  OF  POLICE  OF  GLASGOW. — July  21,  1874, 

March  15,  1875. 

Corporation — Reparation — Public  corporate  body  liable  in  damages  oceasianed 
to  a  private  person  by  negligence  of  their  servants — Smh  negligence  inferred 
from  the  facts  without  proof  of  the  specific  culpa,— Th»  facts  of  this  case  suffi- 
dentiy  appear  from  the  interlocutors  : — 

^*  Glasgow,  July  29,  1874. — Having  heard  parties'  procurators,  and  made 
avizandum  ;  Finds  that  this  action  is  raised  for  the  sum  of  £1000  as  loss 
sustained  by  pursuers  through  defenders'  negligence  in  failing  to  keep  the 
sewage  and  water  flowing  through  the  drain  in  West  Nile  Street,  adjoining 
the  pursuers'  warehouse,  m  proper  order,  and  that  the  liability  for  tne  said 
damage  is  sought  to  be  cast  upon  the  defrs.  because  of  their  property  in  said 
street,  and  dram,  and  of  its  defective  construction  :  Finds  it  proved  that^  on 
the  9th  and  10th  September  1872,  the  pursuers'  premises  were  flooiied  with 
filthy  sewage  from  the  said  drain  having  burst,  and  that  the  goods  in  their 
premises  were  thereby  destroyed  to  at  least  the  amount  of  £745,  7s.  4d.,  as  per 
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sfatement,  8-2  :  Finds  that  this  sewer  has  heen  in  charge  of  tlie  Police* 
Comnuaaionersy  the  defra  here,  or  their  predecessors,  since  Mfore  the  witness 
Ourick  was  appointed  citj  architect,  more  than  thirty  years  ago  :  Finds  that 
no  pbms  of  the  sewers  of  that  street  in  the  city,  except  such  as  are  shown  on 
the  Ordnance  map,  No.  8-4  of  process,  and  wmch  are  mere  surface  tracings  of  • 
the  line  of  the  sewer,  have  been  in  existence  at  any  time  within  the  thirty 
years,  if  they  were  ever  made  :  Finds  that  Mr.  Carrick  states  that  no  altera- 
tion was  made  upon  that  sewer  from  the  time  of  his  appointment,  although  a 
large  additional  sewage  was  tamed  into  it  from  the  upper  quarters  of  the 
town  :  Finds  that  about  twelve  or  fifteen  years  ago  an  adaitioual  channel  was 
provided  for  the  passage  of  sewage  to  the  aoutn  of  Qordon  Street :  Finds, 
from  the  evidence  of  Professor  Qrant^  that  at  the  time  the  sewer  burst  there 
was  an  extra  rainfall,  and  that  therefore  the  sewer  would  be  under  unusual 
pressure :  Finds  in  law,  and  under  reference  to  the  annexed  note,  that  the 
defra.  are  responsible  for  the  bursting  of  the  sewer  and  the  consequent  damage 
to  the  pursuers :  Therefore  decerns  against  the  defenders  for  the  sum  of 
jt746,  7a  4d.  sterling  }  Finds  the  deirs.  liable  in  expenses :  Allows  an 
tfcooont  thereof  to  be  given  in,  and  remits  the  same  when  lodged  to  the 
Auditor  of  Court  to  tax  and  report  James  Qalbbaith. 

'^  Note, — There  is  no  doubt  that  the  sewer  burst  opposite  the  pursuers'' 
premises  and  did  the  damage  for  which  reparation  is  now  sought,  and  the 
c^^uestions  in  law  raised  by  the  defra.  are  these  : — (1)  Did  the  Pouce  Commis- 
sioners warrant  the  safety  of  the  sewer  1  and  (2)  If  they  did,  have  they 
explained  from  any  extraordinary  occurrence  the  cause  of  the  bursting  ?  and 
again,  (3)  Have  the  pursuers  proved  that  the  bursting  of  the  sewer  arose  from 
defrs.'  nq^ect?  No  aoubt  the  pursuers  aver  negligence  on  the  part  of  the  defrs., 
waA  must  therefore  be  held  boimd  to  prove  it,  the  burden  being  on  them. 
The  Sheriff-substitute  thinks  that  the  pursuers  have  done  so.  For  more  than- 
thirty  years  a  small  sewer,  suitable  for  the  purposes  of  the  district  at  that  day. 
nn  down  West  Nile  Street,  on  the  proper^,  or  at  all  events  on  the  street  held 
in  trust  by  the  defrs.,  or  their  predecessors,  and  it  was  clearly  their  duty  to> 
see  that,  as  the  exigencies  of  the  town  mignt  re(}uire  greater  accommodation, 
that  sewer  as  well  as  others  should  be  kept  sufficiently  large.  But  it  appears 
from  Mr.  Carrick*s  own  statement  that  for  more  than  thirty  years  the  defrs. 
have  had  no  plans,  and  seem  to  have  known  nothing  specially  about  the  size  of 
the  sewer,  except  that  occasionally  a  servant  went  into  a  manhole  for  the  purpose 
of  cleaning  it ;  and  it  appears  also  from  Mr.  Carrick*s  evidence,  as  already  stated, 
that  a  considerable  area  of  extra  sewage  was  drafted  into  that  sewer.  As  to 
the  l^;al  liability  of  the  defrs.  there  is  no  doubt,  if  they  have  been  in  error. 
The  case  of  the  Mersey  Docks,  decided  in  the  House  of  Ix)rds  in  1868,  puts  an 
end  to  that  Question.  Public  companies  and  public  trusts  must  so  deal  with* 
lihe  subjects  neld  in  trust,  as  not  to  injure  their  neighbours,  and  the  very  hold- 
ing of  a  town  trust  implies  an  obligation  of  correct  supervision  and  careful  use. 
It  may  seem  hard  that  innocent  ratepayers  require  to  bear  the  costs  of  the 
Aegle<%  of  public  officials,  but  it  is  not  quite  so  hard,  as  to  find  that  an  equally 
innocent  adjoining  proprietor  should  have  goods  destroyed  to  such  an  extent 
as  in  this  case,  or  to  any  extent  whatever,  from  the  neglect  of  those  who  under- 
take public  duties.  J.  Q." 

This  judgment,  having  been  appealed,  was  adhered  to  by  the  Sheriff  Principal 
in  the  following  interlocutor  : — 

**  Oiasgow,  Ibth  March  1876. — Having  heard  parties'  procurators  on  the  defrs.* 
appeal  and  considered  the  record  and  proof :  Adheres  to  the  findings  in  fact  in 
the  interlocutor  appealed  against :  Finos  further  in  fact  that  the  sewer  in  ques- 
tion burst  from  having  b^n  either  defective  in  construction  or  out  of  repair : 
Finds  it  not  proved  tlmt  the  bursting  thereof  was  a  damnum  fcttcUe :  Theraore 
adheres  to  the  interlocutor  fuocui  ultra,  and  decerns.  W.  Q.  Dickson. 

**  Nate. — The  Sheriff  has  experienced  much  difficulty  and  doubt  in  this  case. 

«  As  ^e  defrs.  carry  on  their  operations,  not  for  their  personal  advantage,  but 
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in  the  exercise  of  statatoiy  powen,  and  in  the  interest  of  the  public,  they  are  not 
responsible  to  the  pursuers  for  the  damage  in  question^  unless  it  arose 
&om  culpa  OH  the  part  of  their  servantei  Thej  are  distinguished  in  thia 
reM)ect  fi^m  private  persons  carrying  on  similar  op^ations  in  their  own  interest 
ana  without  statutory  authority,  wno  are  liable  to  persons  injured  by  these 
operations,  although  negligence  be  not  proved  against  them.  See  the  caaee» 
Mersey  Dock  TrusUes  v.  GM,  1866, 1  Law  Repts.  H.  of  L.,  E^lish  and  Irish 
Appeals,  93  ;  Ptrie  v.  Magistrates  of  Aberdeen,  1871,  9  Macph.  412  ;  Blyth  ▼. 
Jhrmingham  Water  Works  Co,,  1856,  11  Welsley  and  Hurlet,  p.  781 ;  Madnu 
Railway  Co.  v.  Zemindar  of  Carvetinagarum,  Privy  Council,  limes  of  6th  July 
1874  ;  compared  with  RyUnds  v.  Fletcher,  3  Law  Repts.  H.  of  L.,  English  and 
Irish  Appeals,  330  ;  Kerr  v.  Earl  qf  Orkney,  1857,  20  U  298. 

^  Assuming,  then,  that  the  pursuers  must  prove  negligence  or  other  culpa  on 
the  part  of  the  defra'  servsnts,  it  does  not  follow  that  they  must  provs 
eaactly  the  cause  of  the  accident  and  the  kind  oi  ci^ps  which  occasioned  it. 
Upon  these  there  may  be  much  room  for  differenc-e  in  opinion  ;  while  it  may 
lie  clear  that  the  accident  could  not  have  happened  if  the  defrs.'  employes  had 
taken  reasonable  and  proper  care.  Accordingly,  while  the  pursuers  must  bear 
the  burden  of  proving  cvdpa  in  the  first  instance,  thev  will  diechai;ge  themselves 
of  that  burden,  and  shift  the  burden  of  proof  on  to  tne  defra,  if  they  prove  cir* 
cumstances  from  which  culva  may  reasonably  be  presumed. 

«  This  principle  is  well-illustrated  by  the  remarks  of  Lord  FullarCon  in  the 
case  of  ilrAtblay  v.  Buist,  1846,  9  D.  245,  which  was  an  action  of  damages  on 
account  of  injuries  sustained  through  badness  or  negligent  working  of  niachinerr 
at  a  coal-pit  His  Lordship  said  (p.  247^  '  I  cannot  adopt  the  principle  which 
was  evidently  assumed  in  the  able  aigument  on  the  part  of  the  defrs.,  viz.  that 
the  verdict  must  be  held  to  be  against  evidence,  unless  the  pursuer  proved  the 
specific  defect  of  the  machine  or  specific  n^lect  of  the  defrs.  which  occasioned 
the  accident ;  .  .  .'  (p.  248)  *  I  tnink  that  in  ever^r  analogous  case  the  iair  in- 
ference of  defect  in  tne  machine,  or  neglect,  must  arise  from  the  very  fact  of  the 
accident  itself.  There  is  an  operation,  viz.  going  down  a  coal-pit,  wbich  is  per- 
formed with  perfect  safety  by  thousands  of  persons  every  morning,  in  which 
accidents  of  tnis  kind  happen  in  general  entirely  from  the  defects  of  the 
machinery.  Is  not  a  jury  fairly  entitled  to  hold,  on  a  Question  of  fact,  that 
such  was  the  case  here  1  And  what  Ib  the  answer  of  the  aeirs.  1  That  it  may 
have  arisen  from  some  damnwn  fateUe,  some  unaccountable  failure  of  the 
machine,  against  which  no  human  foresight  could  guard.  This,  no  doubt,  is 
possible,  but  is  it  to  be  presumed  contrary  to  universal  experience  f  And  is  it 
not  the  business  of  the  party  who  offers  the  explanation  to  prove  it,  by  show- 
ing that  all  the  ordinary  precautions  were  taken  in  the  erection  or  construction 
of  the  machinery  ? ' 

*'  The  same  principle  is  brought  out  in  the  English  case  Kearmey  v.  London  S 
Brighton  Railxoay  Co.,  1870,  5  Law  Reports,  Q.  B.  411,  Afid.  6  L.  K  Ezch. 
Ch.  759,  which  was  an  action  against  a  railway  company  on  account  of  damage 
caused  by  a  brick  having  fallen  from  one  of  the  company's  bridges.  It  was 
there  held  that  the  falling  of  the  brick  was  prima  fac%e  evidence,  from  which 
the  jury  might  infer  negligence  in  the  defts.  Lord  Chief  Justice  Cockbum 
observed, '  The  company  were  bound  to  construct  the  bridge  in  a  proper  manner. 
I  think  the  brick  oeing  loose  affords  prima  facie  a  presumption  that  they  had 
not  used  reasonable  care  and  diligence.  .  .  .  Where  it  is  the  duty  of  persons  to 
do  their  best  to  keep  premises  or  a  structure,  of  whatever  kind  it  may  be,  in  a 
proper  condition,  and  we  find  it  out  of  condition,  and  an  accident  happens 
therefrom,  it  is  incumbent  upon  them  to  show  that  they  used  that  reasonable 
care  and  diligence,  which  they  were  bound  to  use,  and  the  absence  of  which,  it 
seems  to  me,  may  fairly  be  presumed  from  the  fact  that  there  was  the  defect 
from  which  the  accident  has  arisen.' 

"  On  appeal,  the  Lord  Chief  Baron  Kelly  adopted  the  Lord  Chief  Justice's 
opinion,  saying  his  Lordship  'in  his  judgment  in  the  Court  below  said 
res  ipsa  loquitur  ;  and  I  cannot  do  better  than  refer  to  that  judgment.* 
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**  It  may  be  bbserved  that,  in  the  case  of  Kearney  v.  London  and  Brighton 
Raiiway  Go,,  the  defts.  were  a  company  carrying  on  their  operations  nnder 
statntory  authority.  Accordingly,  the  action  (as  here)  was  laid  on  negligence 
of  their  servants. 

"  In  appl)ring  these  principles  to  the  facts  of  this  case,  the  first  thing  that . 
strikes  one  is  that  the  immediate  cause  of  the  bursting  of  the  sewer  has 
not  been  properly  ascertained.  •  The  witness  White  considers  that  it' 
arose  from  a  'manhole'  having  fallen  in  and  stopped  the  flow  of  water 
in  the  sewer,  and  he  'has  no  doubt'  that  it  was  the  heavy  rains  going 
throngh  the  sewer  that  brought  down  the  manhole.  It  also  appears  thaS 
the  bottom  of  the  sewer  had  given  way  (Carruther's  evidence)  ;  but  whether 
it  did  so  before  or  after  the  manhole  fell  in,  or  how  the  heavy  rains  operated 
on  either  of  them,  is  not  explained.  Mr.  White  is  of  opinion  that  the 
sewer  'was  laige  enough  to  discharge  twenty  times  as  mucn  water  as  flows 
through  it'  Sut  this  evidence  is  mconsistent  with  the  fact  that  it  burst 
daring  a  flow  of  water  which  (even  according  to  the  defrs.'  argument)  was 
onl^  about  five  times  the  usual  fi[uantity.  It  fdlows  that  if  White  is  right  in 
saymg  that  the  sewer  was  sufficient  in  point  of  capacity  for  such  an  extra  flow, 
it  must  have  been  deficient  either  in  construction  or  repair. 

"Farther,  as  the  S.-S.  observes,  since  the  sewer  was  constructed  there 
has  been  a  great  increase  in  the  population,  and  in  the  number  of  manu- 
fiictories  in  the  district  which  it  orains,  and  consequently  in  the  quantity 
of  water  running  through  it ;  ret  it  does  not  appear  to  have  been  examined 
with  reference  eithet  to  the  altered  state  of  things  or  to  its  state  of  repair. 
That  it  was  in  good  repair  is  a  mere  assumption,  without  any  foundation  in 
the  facts  proved  ;  the  natural  inference  from  which  is  that  it  was  not  so. 

"  There  is  no  endence  that  the  '  usual  precautions '  were  taken  to  secure  the 
fitDess  of  the  sewer  for  its  increased  work,  or  to  secure  its  good  condition^ 
(see  per  Lord  Fullarton,  supra)  ;  while  the  want  of  evidence  of  its  having  been 
inspected  is  a  material  circumstance  against  the  defrs.  (see  per  Lord  Chief 
Jumce  Cockbum  in  Kearney  v.  London  and  Briahton  Railway,  tupra):* 
In  such  a  state  of  matters  the  defrs.'  employes  must  be  held  to  have  run  the 
risk  of  the  structure  being  in  good  repair,  instead  of  ascertaining  that  it  was 
10.    Such  a  course  of  conduct  was  cidpable. 

^  The  defrs.'  attempt  to  account  for  the  accident  by  an  unusual  rainfall 
is  unsatisfactory.  Professor  Qrant's  evidence  shows,  no  doubt,  that  the 
TainMl  in  the  first  ten  days  of  September  was  nearly  five  times  greater 
than  the  average  throughout  the  year ;  but  it  does  not  show  that  as  great, 
or  even  greater  rainfalls  had  not  occiured  repeatedly  in  previous  years, — 
that  they  are  not  quite  common,  or  that  during  the  two  or  three  days  before 
the  acciaent  the  fall  had  been  so  extraordinary  as  to  have  caused  the  bursting 
of  well-made  sewers.  On  the  contrary,  while  the  rainfall  was  highest  on  the 
4th,  it  diminished  considerably  on  the  5th  and  6th,  rising  on  the  7th,  but  only 
to  less  than  half  what  it  had  been  on  the  4th,  and  diminishing  again  on  the 
8th,  9th  and  10th,  the  two  last  being  the  days  on  which  the  pursuer's  goods 
were  damaged.  The  sewer  was  thus  not  burst  during  the  greatest  flow  of 
water  in  it,  out  after  the  waters  had  greatly  subsided  ;  and  it  is  not  proved — 
nor  is  it  to  be  presumed — ^that  it  was  so  damaged  during  the  heaviest  flow, 
that  the  subsequent  slighter  flow  burst  it.  It  is  not  inconsistent  with  the  real 
evidence  to  hold  that  it  was  becoming  more  and  more  out  of  repair  for  % 
considerable  time  before  the  accident,  and  that  it  would  have  burst  nad  there 
heen  no  heavy  rains  at  the  time. 

"The  case  is  not  like  that  of  a  reservoir  where  the  water  accumulates  during 
"nccessive  days  of  heavy  rain  till  at  last  it  causes  a  burst  or  an  overflow ; 
for  sewers  should  be  sufficient  to  carry  off  the  rainfall  without  any, 
*ccamulation. 

"  The  defrs.'  argument  based  on  the  sewer  being  sufficient  for  the  ordinary 
ninfall  is  fallacious.    Sewers  must  be  fit  to  carrv  awav  far  more  than  mere 

ordinary  quantities  of  water.    Although  -  they  need  not  be  large  enough  for 
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such  rainfalls  as  may  be  counted  among  '  nature's  miracles '  (see  per  LoM 
Cockbum  in  Samuel  v.  Edinburgh  arid  Gloi^ow  EaUuHMf  Co.,  1850,  13  D.  312  ;' 
and  per  Lord  Benholme  in  Pvrie  v.  Magutrates  of  Aberdeeny  1871,  9  Macph. 
412),  they  should  suffice  for  *  such  floods  as  don't  nappen  above  once  or  twice 
in  a  century'  fper  Lord  Gifford  in  the  case  last  noticed),  because  an  extra- 
ordinary fall  of  rain  is  a  matter  which  in  our  climate  cannot  be  called  a 
^  damnum  fcUale '  ^per  Lord  Justice  Clerk  Hope  in  Kerr  v.  Earl  of  Orkney). 

"  The  rainfall  having  thus  not  been  so  excessive  as  in  itself  to  account  for 
the  accident,  or  so  great  that  the  sewer  can  be  held  good  and  sufficient,  although 
unable  to  carry  it  off ;  and  there  being  no  proof  mat  the  sewer  was  in  good 
condition  or  repair,  the  fair  inference  is  that  the  accident  arose  from  its  having 
been  insufficient  either  in  construction  or  in  repair,  for  a  rainfEdl  which  it  ought 
to  have  carried  off  safely.  That  is  to  be  presumed  from  the  known  facts  as  to  • 
the  accident,  upon  the  principle  res  ipsa  loquitur. 

**  The  case  oi  Blyth  v.  Birmingham  WaJUr  Works,  on  which  the  deirs.  found, 
does  not  throw  light  on  the  present  case ;  for  there  it  was  proved  that  the  acci- 
dent which  caused  dama^  to  the  pit.  by  water  from  tne  defts.'  pipes  had 
arisen  from  the  effect  Of  ice  on  a  fire-plug  at  one  of  the  pipes  during  '  one  of 
the  severest  frosts  on  record.'  The  county  court  judge,  before  whom  the  case 
had  been  tried,  left  it  to  the  jury  to  say  whether  the  defts.  ought  to  have 
removed  the  ice,  upon  which  a  verdict  was  returned  for  the  pit  It  was  held' 
on  appeal  that  there  had  not  been  sufficient,  evidence  to  go  to  the  juir. 
There,  it  will  be  seen,  the  cause  of  the  accident  had  been  clearly  ascertainea  ; 
and  the  question  was  whether  there  was  negligence  in  the  defts.  not  having 
provided  against  it  Baron  Alderson's  remarlu,  on  which  the  defra.  found, 
that '  a  reasonable  man  would  act  with  reference  to  the  average  circumstances 
of  the  temperature  in  ordinary  years,'  could  not  have  been  intended  to  mean 
that  it  is  enough  to  provide  for  such  average  cases ;  for  circumstances  above 
average  constantly  occur,  which  must  be  provided  for.  His  Lordship's  real 
meaning  appears  from  his  saying, '  such  a  state  of  circumstances  (viz.,  a  frost 
"  which  penetrated  deeper  than  any  which  ordinarily  occurs  south  of  the  polar 
regions")  constitutes  a  contingency  against  which  no  reasonable  man  can 
provide.' 

"  In  the  present  case  it  is  a  mere  assumption  that  the  accident  was  attribut- 
able to  the  quantity  of  water  in  the  diuin  ;  and  it  is  not  proved  that  there  was 
a  quantity  so  unusual  that '  no  reasonable  man '  could  have  been  expected  to 
provide  against  it 

'*  If  the  accident  is  to  be  attributed  to  the  insufficient  state  of  the  sewer,  which 
it  was  the  defra'  duty  to  have  had  in  a  sufficient  state,  it  will  not  do  for  them 
to  say  that  they  did  not  know  of  the  insufficiency.  As  they  had  the  meana  of 
knovring,  it  was  their  duty  to  have  known  of  it 

''  In  the  English  case  of  the  Mersey  Dock  Trs.  v.  Gihb,  supra,  where  the  claim 
was  on  account  of  damage  to  vessels  from  a  mud  bank,  the  Lord  Chief  Baron 
charged  the  jury  that  if  in  their  opinion  *  the  cause  of  the  misfortune  was  a 
bank  of  mud,  and  the  defts.,  by  their  servants,  had  the  means  of  knowing  the 
state  of  the  dock,  and  were  negligently  ignorant  of  it,  then,  in  his  opinion,  the 
defts.  were  liable ; '  and  this  was  sustained  on  exception  as  a  correct  ruling. 
If  the  law  were  otherwise,  it  would  encourage  negligence,  since  those  respon^ 
sible  for  keeping  the  sewers  (or  whatever  else  was  in  question)  in  good  condition 
would  escape  the  consequences  of  their  not  being  so,  by  pleading  ignorance  of 
their  state,  which  in  itself  infers  negligence. 

'*  Looking  to  the  Mersey  Dock  case  above  noticed,  there  is  no  doubt  (and  the 
deirs.'  procurator  did  not  dispute)  that  if.  neglect  is  established  against  the 
defrs.,  tncy  are  liable  in  their  corporate  capacity  for  the  consequences  by  way 
of  daimages. 

**  The  amount  of  damage  sustained  by  the  pursuers  on  the  occasion  is  suffi- 
ciently proved,  and  was  not  disputed  by  the  defrs.'  procurator.       W.  G.  D." 

The  defrs.  have  acquiesced  in  this  judgment 
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SHERIFF   COURT    OF    ARGYLESHIRK 
Sheriff  Sir  Gsoroe  Home  and  Irvine. 

AROILE  AND   BUTE  LUNACT  BOARD  V,  ANDREW  UAlR.—Octoher  17,   1874,       . 

March  23,  1876. 

TUU  to  purmu — CorporcUum, — William  Mair,  farm  manager  at  Femocli  to 
the  Aigjle  and  Bnte  District  Asylum,  Lochg^phead,  was  dismissed  by  the 
medicalBaperintendent,  and  this  action  of  removal  from  the  house  he  occupied 
on  the  farm  was  raised  against  him  at  the  instance  of  *  the  Argyle  District 
Board  of  Lunacy,  mnd  Archibald  MacEwan,  writer  and  banker,  Lochgilphead, 
secretary,  and  for  behoof  of  the  said  Argyle  District  Board  of  Lunacv  and 
the  Bute  District  Board  of  Lunacy,  and  John  Wilson,  town-clerk  of  Rothesay, ' 
aecretaiy,  and  for  behoof  of  the  said  Bute  District  Boud  of  Lunacy,  principal 
teiumts  of  the  subjects  after  specified,  with  consent  and  concurrence  of  James 
Rutherford,  M.D.,  residing  at  Tinalinn,  near  Lochgilphead,  now  or  recently 
medical  superintendent  of  the  said  District  Lunacy  Board,  for  any  right  or 
interest  he  has  in  the  premises.  The  following  interlocutors  of  the  S.-S. 
and  Sheriff  sufficiently  explain  the  defr.'s  preliminary  plea  of  'no  title  to 
pursQe '  which  was  sustained  by  the  Sheriff  : — 

** Inveraray f  October  17, 1874. — ^TheS.-S.  having  heard  parties^  procurators  and 
made  avizanaum  :  Finds  that  the  defr.  has  failed  instantly  to.  verify  a  defence 
excluding  the  action,  and  therefore  ordains  him  to  find  caution  for  violent 
profits  within  six  days,  imder  certification.  George  Home. 

"  Note. — The  first  preliminary  defence  is  that  the  Argyle  and  Bute  District 
Boards  of  Lunacy  are  not  corporations,  have  no  statutory  existence,  and  are  not' 
empowered  to  sue  or  authorise  their  secretaries  to  sue. 

'*  If  this  defence  is  to  be  sustained  it  would  at  once  exclude  the  action.  It 
does  not  however  appear  to  the  S.-S.  to  be  a  good  one.  It  is  not  disputed,  so  far 
as  he  understands,  that  both  of  these  Boards  are  public  bodies,  constituted,  if 
not  by,  at  least  under  the  Act  5K)  &  21  Vict  cap.  71,  and  as  neither  that  nor 
any  subsequent  Act  appoints  any  mode  by  which  they  may  sue  or  be  sued,  it 
would  appear  that  thev  are  entitled  to  sue  by  the  names  by  which  they 
are  distinguished  (MacQiashan,  s.  649.  Barclay's  edition). 

**  The  ^ea  that  the  Argyle  district  being  the  last  county  left  in  the  Stirling 
district  under  the  Act,  should  therefore  be  called  the  Stirling  districL  is  of  a. 
very  technical  nature,  and  the  S.-S.  is  not  disposed  to  give  it  any  weight  The 
Board  has  always  been  known  as  the  Argyle  District  Lunacy  Board,  and  it 
would  surely  be  absurd  to  require  a  separate  county  board  to  call  itself  by  the 
name  of  another  county,  whicn  for  anything  that  appears  may  have  a  bocurd  of 
its  own  under  preciseljr  the  same  name. 

"  The  second  preliminary  defence  seems  to  the  S.-S.  without  any  foundation, 
as  he  is  not  aware  of  any  reason  whatever  against  raising  a  summons  of  removal 
before  the  term. 

"  As  regards  the  defences  on  the  merits,  they  are  both  matters  of  proof,  and  as 
they  therefore  cannot  be  held  to  have  been  instantly  verified,  it  is  unnecessary 
to  conaider  them  further  at  present  Q.  H." 

The  case  was  appealed  to  the  Sheriff,  by  whom  the  following  interlocutor  was 
pronounced  : — 

^Edinburgh,  23rd  March  1876. — The  Sheriff  having  heard  parties'  procura- 
tors on  the  defr.'s  appeal  against  the  interlocutor  oi  17th  October  last,  and 
considered  the  record,  productions,  and  whole  process,  Recals  the  interlocutor 
Appealed  against  :  Sustains  the  first  plea  in  law  for  the  defr. :  Finds  the  action 
in^evant  as  laid,  and  therefore  dismisses  the  same  :  Finds  the  pursuers  liable 
in  expenses,  and  decerns.  Alex.  F.  Irvine. 

*^Mote, — In  terms  of  the  Lunacy  Act,  20  &21  Vict  c.  71,  district  boards 
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are  elected  out  of  the  commisaionera  of  sapply,  and  mafi^istrates  of  burghfl  br 
the  county  prison  boards,  which  in  turn  are  nominated  oy  the  commiasioners 
of  supply  and  ma^strates  of  certain  burahs,  as  directed  by  the  Prisons  (Scot- 
land) Administration  Act,  I860,  23  &  24  Vict  c.  105,8.  11. 

'*  In  no  statute  is  there  any  constitution  of  these  district  boards  as  corpora- 
tions. There  is  no  incorporating  clause,  nor  is  there  any  provision  authonsiiig 
these  bodies  to  sue  or  defend  in  their  agcregate  capacity,  or  giving  power  to  any 
of  their  officers  to  appear  on  their  behtut  Under  these  circumstances  it  seema 
clear,  under  a  long  series  of  decisions,  that  these  boards  are  not  entitled  to 
assume  a  privilege  conferred  only  by  King's  patent,  or  by  Act  of  Parliament, 
but  must  come  mto  court  in  the  ordinary  way.  Every  action  in  a  court  of 
justice  must  proceed  either  at  the  instance  of  individuals  who  can  Qualify  a 
proper  title  and  interest  to  carry  on  the  action,  or  at  the  instance  of  a  bodr 
corporate  which  has  a  name  known  and  recognised  in  law.  The  Argyle  ana 
Bute  District  Lunacy  Board  is  not  an  incorporation,  and  has  no  nomen  juru. 
It  has  indeed  no  more  title  to  sue  in  its  own  name  than  the  commissioner  of 
police  of  a  buigh,  the  kirk-session  of  a  parish,  or  an  ordinary  unincorporate 
company,  none  of  which  are  entitled  to  mis  privil^^e.  TanrMh  v.  Reia^  May 
24,  1829,  7S.607;  Kirk-Seinm  of  North  BenmckY.Syme,^  oy.  14,1839,2  D.  23  ; 
OtUcreugh  Cotton  Company  v.  Mathie  Nov.  27, 1822,  2  S.  47 ;  Decey  on  Parties 
to  an  Action,  148-162. 

''Nor  does  the  introduction  in  the  present  case  of  the  names  of  the  secretaries 
meet  the  objection.  Strictly  speaking,  there  is  no  mention  in  the  Act  of  any 
such  officer.  By  section  68  power  is  given  to  appoint  a  clerk,  but,  as  already 
said,  no  authority  is  eiven  to  him  to  represent  the  Board  or  to  raise  or  defend 
any  action  on  its  benalf.  This  being  so,  the  Board  must  itself  show  a  loeu9 
gtandi  before  its  officers  can  have  any  title.  If  the  leading  instance  is  bad,  the 
clerk  or  secretarv  has  no  pcnona  to  make  a  sufficient  instance,  his  existence 
being  merely  relative  to  that  of  his  constituent  Kerr  v.  Clyde  Shipping  Gom- 
pany,  June  8. 1839,  D,  901.    The  defence  must  therefore  be  sustaincni. 

"A.  F.  L" 


SHERIFF  COURT  OF  RENFREWSHIRK 
Sheriffs  Smith  and  Frabeb. 

1CR&  KLIZABETH  MUIR  OB  H'AULAT  V.  PXTBR  M'AULAT. — Jan,  30,  1875. 

HuAand  and  Wife — Aliment — Savitia. — The  law  and  the  facts  appear  from 
the  following  interlocutors.  The  very  important  question  here  raised  is  not 
settled  in  any  way  by  the  new  Sheriff  Court  BilL  We  are  informed  that  the 
Sheriff  of  Lanarkshire  and  his  Substitutes  have  many  of  these  cases  every  year, 
and  have  decided  them  differentlv  from  the  Sheriff  of  Renfrew. 

The  action  was  raised  in  the  Sneriff  Court  at  Greenock  by  a  wife  against  her 
husband,  concluding  for  interim  aliment  till  the  rights  of  psities  were  put  upon 
a  permanent  footing  by  decree  of  a  competent  court.  The  ground  of  action  was 
scevitia  which  compelled  her  to  leave  her  husband's  house.  The  defence  was  a 
denial  of  scevitia,  and  an  offer  to  receive  the  wife  back  to  her  home,  and  to  treat 
her  kindly,  as  he  (the  husband)  averred  he  had  always  done.  The  question 
started  at  the  outset  was  this,  whether  it  was  competent  to  allow  a  proof  of  the 
scevitia  in  order  to  award  interim  aliment.  The  Sheriff-Substitute  pronounced 
this  interlocutor : — 

'^  The  S.-S.  having  heard  parties*  procurators  :  Finds  the  defr.'s  offer  to  take 
the  pursuer  back  to  be  a  sufficient  offer.*' 

To  this  interlocutor  the  S.-S.  added  the  following 

*'  Note. — To  allow  a  proof  of  the  alleged  brutal  usage  of  the  wife  by  her  hus- 
band, in  the  face  of  the  husband's  offer  to  take  her  back,  would  be,  in  the  opin- 
ion of  the  S.-S.,  to  attempt  to  usurp  the  jurisdiction  of  the  Court  of  Session. 
If  the  pursuer's  statements  axe  true,  she  has  her  remedy  there." 
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On  appeal  the  Sheriff  adbered,  and  remitted  the  cause  to  the  S.-S.,  to  be 
farther  proceeded  with.  The  Sheriff  added  the  following  note,  explanatory  of 
hiB  judgment : — 

*^NoU, — It  was  decided  in  the  case  of  fi^t^  y.  Smithy  11th  June  1874, 1  Rettie, 
p.  1010,  that  a  wife  whose  husljand  had  deserted  her  was  entitled  to  raise  an 
action  in  the  Sheriff  Court  for  aliment,  to  be  paid  to  her  until  the  rights  of 
parties  were  permanently  settled  by  the  Supreme  Court  in  a  consistorial  action 
of  adherence  or  separation.  In  the  circumstances  of  that  case  the  wife  was 
mima  facie  in  the  right  The  conjugal  cohabitation  was  put  an  end  to  by  the 
AQsband,  and  it  was  his  duty  to  instruct  that  he  was  entitled  to. do  so  in  the 
proper  action  in  the  Supreme  Court.  Until  he  did  this,  the  wife  was  entitled 
to  be  supported  at  his  expense ;  and  the  Sheriff,  as  the  local  judge,  could  com- 
petently be  called  uix)n  to  give  her  interim  aliment 

''  But  when  the  cohabitation  as  husband  and  wife  is  broken  by  the  wife  her* 
•elf,  the  relative  position  of  parties  is  changed.  It  is  the  wife's  duty  in  these 
drcumstances  to  vindicate  her  conduct  by  bringing  an  action  of  separation. 
Prima  fade,  she  is  in  the  wrong.  She  avers  in  the  uresent  case  cruel  usage  on 
the  part  of  ner  husband,  which,  if  true,  would  entitle  her  to  decree  of  judicial 
separation  and  aliment.  The  alleged  cruelty  is  denied  by  the  husband,  and  he 
oners  to  take  her  back  and  cohabit  with  her  at  bed  and  board.  The  S.-S.  has 
held  this  offer  to  be  an  answer  to  the  action,  provided  it  be  made  in  good  faith, 
and  he  has  sisted  procedure,  in  accordance  with  precedent,  in  order  to  test  the 
sincerity  of  the  offer. 

*^  The  Sheriff  is  of  opinion  that  this  judgment  is  right  If  the  point  were  de- 
termined otherwise,  it  would  simply  come  to  this,  that  iudicial  separation  could 
be  obtained  in  Sheriff  Courts.  The  same  proof  of  ill-usage  which  would  be 
necessary  in  an  action  of  separation,  would  be  required  before  the  Sheriff  in  an 
action  fur  interim  aliment,  asked  for  upon  the  ground  that  the  wife  was  en- 
titled to  live  separate  because  of  the  husband's  ecevitia.  It  is  idle  to  call  this 
a  mere  interim  arrangement  In  nineteen  cases  out  of  twenty  it  would  amount 
to  judicial  separation,  though  not  called  by  that  name.  Very  few  of  the  hus- 
bands would  ever  seek  to  go  through  another  process  with  another  proof  in  the 
Supreme  Court  in  an  action  of  adherence,  and  the  result  in  many  cases  would 
be  desertion  by  the  husband  to  escape  the  weekly  arrestment  of  his  wages  under 
the  decree  for  interim  aliment 

*^  In  the  case  of  Patersan  v.  Patereoriy  14th  December  1861,  24  D.  p.  215,  there 
was  a  decision  which  throws  some  light  on  this  kind  of  case.  The  husband  and 
wife  quarrelled,  and  the  husband  dismissed  his  wite,  as  he  thought,  for  adequate 
cause  from  his  house.  The  adequate  cause  was  a  very  absurd  one.  In  answer 
to  the  wilVs  action  for  aliment,  he  pleaded  this  cause  as  a  good  defence,  ami  in 
the  Sheriff  Court  of  Lanarkshire  it  was  held  to  be  relevant,  but  not  proved  ; 
and  therefore  aliment  was  granted  *  until  the  rights  of  parties  should  be  ascer- 
tained and  determined  in  the  Supreme  Court'  On  appeal  to  the  (/ourt  of 
Session,  the  alleged  adequate  cause  of  dismissal  of  the  wife  from  cohabitation 
was  disregarded.  But  another  defence  by  the  husband  was  sustained,  to  the 
effect  that  be  was  willing  to  receive  his  wife  and  cohabit  with  her  at  bed  and 
board.  The  Lord  Justice-Clerk  (Inglis)  farther  expressed  himself  thus :  '  Even 
sappoflii^  the  state  of  the  fact  were  that  tlie  pursuer  had  been  thrust  out  of  doors 
and  subjected  to  that  kind  of  sttvUia  which  consists  in  depriving  her  of  the 
shelter  of  her  husband's  house,  even  there  the  offer  of  the  nuslmnd  to  put  an 
end  to  such  a  state  of  things,  and  now  to  take  his  wife  back,  puts  an  end  also 
to  the  claim  for  aliment'  In  this  case  the  Court  adopted  the  course  followed 
by  the  S.-S.  here,  of  superseding  the  cause  for  a  short  time  in  order  to  see 
whether  the  offer  of  adherence  by  the  defr.  was  sincerely  made." 

On  the  return  of  the  case  to  the  S.-S.,  it  was  disposed  of  by  the  following  in- 
terlocutors : — 

''The  S.*S.  having  heard  parties  on  the  motion  of  the  defr.  for  decree  of 
ahaoltitor,  and  on  the  motion  of  the  pursuer  for  consigsation  of  a  sum  to  meet  the 
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expenses,  and  in  respect  that  the  offer  made  by  the  defr.  to  take  bac^  the  pmsaer 
has  not  been  accepted,  Dismisses  the  action,  reserving,  right  to  the  pursaer  to 
bring  a  new  action  should  she  become  willing  to  return  to  live  in  family  wiUi 
the  dd^. :  Finds  no  expenses  due. 

**  NoU. — ^The  S.-S.  does  not  think  that  he  can  give  expenses  against  the  hus- 
band in  this  case.  Unless  the  S.-S.  misapprehend  the  import  of  the  note 
appended  to  the  Sheriff's  judgment  of  24th  February  last,  the  We  must  be 
held  to  have  been  legally  in  the  wrong  throughout  the  whole  proceedings.  She 
still  declines  to  return  to  the  shelter  of  her  husband's  roof,  and  there  is  not.  so 
far  as  the  S.-S.  is  able  to  see,  any  ground  for  holding  that  this  action  at  her 
instance  was  either  necessaiy  or  l>eneficial  to  her." 

This  interlocutor  having  been  appealed,  the  Sheriff  adhered,  with  the  obeer- 
vation  that — 

"  No  other  judgment  eould  be  pronounced  except  that  of  the  S.-S.  when  the 
pursuer  declined  to  go  back  to  her  husband.  As  regards  expenses,  tiie  poxaaer 
IS  not  entitled  to  them,  seeing  that  she  has  been  unsuccessral  in  an  action  in 
which  she  is  pursuer,  unsuccessful  on  the  ground  that  the  action  was  incom- 
petent" 

SHEEIFF  COURT  OF  PERTHSHIRE. 
Sheriff  Barclay. 

AUCHTEROAVSN     AND     BBDOORTON     SCHOOL     BOARDS    V.     lUNCLATBH  SCHOOL 

BOARD.— 13t^  March  1875. 

Compitency  of  offer  of  payment  under  proiest^A  question  as  to  the  liability 
for  the  support  of  a  side  school  having  arisen  between  two  School  Boards,  a 
demand  was  made  for  payment  of  a  certain  sum,  and  an  action  was  raised  to 
enforce  payment  After  mvestigation  the  School  Board  on  which  the  demand 
was  made  offered  payment  under  protest,  so  that  they  might  not  be  foreclosed 
from  disputinff  their  liability  when  future  demands  for  similar  payments  were 
made,  should  rarther  investisation  establish  their  non-liability.  The  Board  also 
offered  payment  of  costs  so  far  as  already  incurred.  The  claimants  refused  to 
take  payment  unless  made  eimplicUerf  and  without  protest  On  the  calling  of 
the  case  the  defrs.  repeated  their  offer  in  their  minute  of  defence,  and  the  record 
was  closed.    The  following  judgment  was  pronounced : — 

**  Having  heard  parties' .  procurators  ana  made  avizandum  with  the  process 
and  writs  produced  :  Finds  it  admitted,  and  by  the  writings  in  process  proved* 
that,  on  the  23rd  February  last,  the  defenders  offered  payment  of  the  sum  sued 
for,  with  interest  and  expenses  as  adjusted  to  the  'oate  of  offer,'  but  'under 


failing  a  defence  being  minuted  :  Finds  that  decree  being  insisted  on,  the 
de^/nave  judicially  repeated  their  tender  in  the  same  terms  previously  made 
and  refiised  :  Finds  in  law  that  such  tender  was  noways  irregular  or  such  as 
the  pursuers  could  justlv  refuse  :  Therefore  decerns  for  £21, 138.  4d.,  beiug  the 
sum  so  tendered  and  refused,  which  includes  interest  and  expenses  till  date  of 
the  extra-judicial  tender :  Finds  the  pursuers  liable  in  expenses  since  incurx^ 
in  consequence  of  their  refusal  to  accept  such  tender :  Remits  Uie  account 
thereof  to  the  Auditor  to  tax,  and  decerns.  Hugh  Barclat. 

^^NoU, — All  that  a  pursuer  is  entitled  to  demand  or  receive  is  what  he  asks 
in  his  smnmons.  All  that  a  defr.  is  bound  to  give  is  what  is  so  asked. 
Such  satisfies  the  action,  and  there  is  an  end  of  the  suit  There  is  no  illegality' 
in  either  party  paying  or  receiving  the  money  under  protest  so  as  on  either  side 
to  prevent  a  plea  of  acquiescence  and  bar  of  future  challenge.  Nothing  is  more 
common  for  such  protests  on  both  sides  than  in  the  administration  of  the 
poor  law,  where  tne  knowledge  of  new  facts  are  ever  and  anon  appearing 
to  disturb  previous  arrangements.  The  defrs.  did  not  ask  the  pursuers  to  give 
a  receipt  under  a  reservation,  or  to  recognize   the  protest,  but  simply  to 
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acknowledge  payment  of  the  money.  They  had  no  right  to  call  on  the  defn. 
to  admit  hahiuty  for  the  fatnre,  hut  simply  to  accept  payment  for  the  present 
The  pnraaerB  seem  to  look  on  this  action  as  one  declaratory  of  future  liability, 
which  it  is  not  It  would  have  been  absurd  and  inoompetent  for  the  defrs.*  to 
offer,  and  the  pursuers  to  accept,  the  sum  due  for  the  tune  past,  and  to  go  to 
inae,  and  have  a  declaratory  decision  as  to  the  defra.'  liability  to  pay  what 
offered  in  payment,  or  to  decide  future  liability  before  such  was  incurred. 

«  H.  B." 
The  pursuers  have  acquiesced  in  this  decision. 

AeL^Lmdiay, AU.—ffliyte. 
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Sheriff  Hallard. 

SMALL  V.  NORTH  BRITISH  RAILWAY  GO. — May  14,  1875. 

Carriin'  Act  (1  fFUL  IV.  cap.  68),  9ec,  1 — Sufficiency  rf  declartUion  of  value — 
The  circumstances  of  this  case  are  explained  in  the  following  judgment  of  the 
Sheriff:— 

''This  is  a  claim  for  jClO  against  a  common  carrier  for  a  box  of  glass 
intmsted  to  his  care.  Against  such  a  claim  the  carrier  has  no  defence  if  the 
▼ilue  be  no  more  than  the  sum  here  claimed.  But  the  railway  company  say 
that  the  box  exceeded  £10  in  yalue.  They  found  their  statement  on  th*e 
punuer^s  own  averment  in  the  account  libelleo,  and  plead  that,  the  article  being 
ghtts  exceeding  £10  in  value,  they  are  protected  by  the  Carriers*  Act,  unless  the 
panner  can  show  that  he  has  complied  with  the  statutory  conditions  of  liability. 
The  point  at  issue  is  whether  he  has  done  sa  The  box  was  taken  charge  of  liy 
the  defn,  on  the  following  written  reouest  by  the  pursuer : — '  Please  send  cart 
to  lift  large  box  with  stained  plate-^Iass  for  Alloa.  Use  great  care  with  it,  as 
the  value  of  goods  exceeds  j£10  sterling.'  The  Carriers*  Act  (1  WilL  IV.  cap. 
68,  Be&  1)  provides  that  no  common  carrier  by  land  shall  be  liable  for  loss  of, 
or  injury  to,  certain  enumerated  articles,  of  which  glass  is  one,  when  the  value 
thereof  shaU  exceed  the  sum  of  ;£10,  unless  at  the  time  of  delivery  to  the 
carrier  *  the  value  and  nature  of  such  article  or  articles  of  property  shall  have 
been  declared  by  the  person  sending  the  same,  and  such  mcreased  charge  as 
hereinafter  mentioned,  or  an  engacement  to  pay  the  same,  be  accepted  by  the 
person  receiving  such  parcel  or  pacxage.'  It  was  agreed,  after  some  discussion, 
that  the  letter  above  quoted  might  be  taken  as  a  declaration  made  by  the  sender 
to  the  carrier  when  the  box  was  placed  in  the  carrier's  hands.  Is  the  declara- 
tion sufficient  under  the  statute  i  I  aan  of  opinion  that  it  is  not  It  is  quite 
true  that  the  sender  need  not  declare  the  mU  value,  and  may  so  limit  his 
remedy  to  the  vidue  actually  declared.  It  is  also  true  that  the  carrier  caimoi 
evade  liability  by  merely  abstaining  from  making  the  increased  char^ 
authorised  by  the  statute.  But  here,  the  goods  being,  above  £10  in  value,  there 
is  no  declaration  of  value  which  the  statute  requires  when  that  value  exceeds 
£10.  If  it  be  above  £10,  the  carrier  must  be  told  what  it  is,  or  what,  as 
between  the  parties,  it  is  to  be  held  to  be.  It  is  no  sufficient  answer  to  say 
that  the  carrier  undertook  to  convey  the  box  without  asking  for  any  more 
specific  statement  of  value.  A  common  carrier  is  not  entitled  to  refuse  to  carr\'. 
It  was  for  the  pursuer  not  merely  to  disclose  that  he  had  materials  for  establish- 
ing liabilibr  acainst  the  carrier ;  he  was  bound  to  fix  specifically  the  value 
which  he  shomd  be  entitled  to  recover  incase  of  injury  in  transit,  because  this 
is  a  statafcoiy  condition  of  the  carrier's  liability.  He  did  not  comply  with  this 
condition.    He  cannot  therefore  recover." 

AcL-^Idanud,  SJS.C. AH.— Saunders,  S.L. 
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ABERDEEN  SMALL  DEBT  COURT. 
Sheriff  Do7B  Wilson. 

SMITB'B  TRU8TKB8  V.  HUNTER. — 17 th  May  1876. 

Stamp  Act$-^6uaranUe$  for  i2en(.— This  action  wfts  for  the  payment  of  the 
rent  (£12)  of  a  shop  for  the  year  ending  Whitsunday  1874,  oiought  by  the 
landlord  against  a  person  i^ho  had  become  cautioner  for  the  payment  of  the 
rent  by  the  tenant  under  a  letter  of  guarantee ;  and  the  question  for  deciflon 
was  whether  the  guarantee  not  being  stamped  was  legally  oinding. 

Sheriff  Wilson  said — "  This  case  raises  the  question  whether  a  cautioDaiy 
obligation  for  rent  requires  to  be  stamped.  The  fact  appeared  that  there  waf 
no  original  bond  for  the  rent,  the  obligation  for  it  being  verbal,  but  there  wa« 
a  written  cautionary  obligation.  Now,  upon  looking  over  all  the  clauses  in  the 
Stamp  Act  with  regard  to  *  bonds,'  I  find  it  is  quite  clear  that  it  does  not  come 
under  them  ;  none  of  the  heads  there  apply  to  such  a  writing.  But  then  then 
is  a  heading  in  the  Stamp  Act  for  'agreements'  which  is  in  the  fullowing 
terms  : — '  .A^^reement,  or  any  memorandum  of  an  agreement,  made  in  Eiighuid 
or  Ireland  under  hand  only,  or  made  in  Scotland  without  any  clause  of  regis- 
tration, and  not  otherwise  specificaUy  chained  with  any  duty,  whetlier  the 
same  be  only  evidence  of  a  contract,  or  obligatory  upon  the  parties  from  its 
being  a  written  instrument'    It  seems  to  me  that  under  the  wording  of  that 

*  agreement,'  it  is  very  clear  that  the'  document  founded  on  in  this  case  is  liaUe 
to  stamp  duty.    Clearlv  the  document  is  '  evidence  of  a  contract,'  and  clearly 
it  is  '  obligatory  upon  the  parties  from  its  being  a  written  instrument.'    It  is  a 
contract  binding  a  part;^  to  pay  rent  if  another  party  does  not — that  it  ia  a 
legal  obli^tion,  ana  it  is  pretty  clear  that  it  falls  under  the  clause  I  have 
quoted.    But  if  there  were  any  doubt  on  the  point,  it  is  cleared  up  by  a  ded- 
6ion  of  the  Court  of  Exchequer  in  England,  which  expressly  applies  the  clause 
to  an  obligation  of  the  same  kind.    Tne  decision  is  Olover  v.  Hacheii  (June  26; 
1857,  L.  J,y  vol.  26,  Excheq.,  p.  416).    The  agreement  in  that  case  was  almost 
identic^  with  the  one  here.    It  ran  thus  : — '  August  2d.    According  to  Mr 
Hackett's  request,  the  land  at  Blackfordby,  under  Mr  Elstead,  I  will  be  bound 
for  till  next  Lady-day ;  rent  £48.    (Signed)  J.  Qlover.'    Now,  with  the  excep- 
tion that  the  English  writing  is  evidence  that  education  has  not  got  so  far  m 
England  as  in  Scotland — for  it  is  rather  ungrammatical — it  is  word  for  word 
the  same  as  the  Scotch  one  we  have  in  this  case.     It  is  written  by  one  of  the 
parties,  although  it  was  an  agreement  between  two,  and  it  binds  the  writer  to 
pay  rent  in  the  event  of  the  lessee  not  paying  it.    There  was  a  full  discuwon 
of  the  case,  and  it  was  agreed  by  the  whole  Court  that  that  dociunent  fell  under 
the  clause  relating  to  'agreement'  in  the  Stamp  Act  of  1816.    Upon  looking 
to  the  clause  *  agreement '  in  that  Act,  I  find  that  it  is  verbatim  the  same^  so 
far  a<«  obligatory  writings  go,  as  the  present  clause.    The  only  difference  between 
the  two  is,  that  under  the  old  Stamp  Act  there  was  an  exception  where  the 
matter  of  the  agreement  was  of  a  value  of  less  than  £20,  and  the  duty  w«is  con- 
siderably higher.    But  with  these  two  exceptions,  the  words  of  the  one  heading 

*  agreemenf  and  the  other  heading  *  agreement '  are  identical  Having,  then, 
legard  to  the  words  of  the  statutes,  and  the  decision  of  the  Court  of  Exchequer, 
I  must — although  with  some  regret,  for  the  case  is  a  hard  one  for  the  pursuer-^ 
I  must  give  effect  to  the  plea  that  the  agreement  founded  on  requires  to  be 
stamped,  and  must  hold  that  in  its  present  shape  it  is  not  such  as  I  can  give 
decree  upon." 

The  case  was  then  continued  in  order  that  the  ponner  might  consider  aa  to 
now  getting  the  guarantee  stamped. 

AcL'-J.  PaulL AlL—R.  Lamk 
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Ik  a  recent  paper  we  drew  attention  to  one  source  of  jurisdic- 
tion over  foreigners  exercised  by  our  courts,  viz.,  reconvention,  and 
traced  its  history  and  progress  in  the  law  of  Scotland.  We 
propose  now  to  deal  in  a  similar  way  with  the  subject  of  jurisdic- 
tion founded  by  arrestments — a  matter  of  daily  occurrence,  it  is 
true,  and  not  involved  in  much  obscurity,  but  nevertheless  raising 
questions  of  some  interest  to  the  student  of  law. 

This  mode,  to  which  recourse  is  so  often  had,  of  establishing 
jurisdiction,  and  which  has  been  so  beneficial  to  our  country- 
men in  their  dealings  with  foreigners,  is  not  derived,  at  all  events, 
directly  from  the  civil  law,  and  in  this  respect  differs  from 
reconvention.  "  If  I  can  read  the  language  of  the  Roman  law, 
there  was  no  such  thing  as  arrestum  jurMidionis  furidandcR  eatisa" 
(p.  L.  J.-C.  Miller  in  Scruton  v.  Gray,  1  Hailes,  804).  But  it  is 
not  difficult  to  see  how  it  found  its  way  into  the  law  of  Scotland, 
which  borrowed  so  largely  from  the  modem  as  well  as  the 
ancient  jurisprudence  of  the  Continent  Those  learned  writers 
vho  filled  so  many  volumes  with  legal  disquisitions,  and  to  whom 
our  own  lawyers  went  for  authority  in  the  dreary  days  of  written 
pleadings  and  scanty  reports,  dwelt  largely  upon  the  subject  of 
arrestments.  Peckius  and  Msavius  have  written  special  treatises, 
and  Yoet  bestows  much  attention  upon  it. 

When  we  come  to  Scotch  institutional  writers,  we  find  arrest- 
ments J7i/risdidioni8  fundandcR  eausa  shortly  but  clearly  dealt  with 
by  Erskine,  who  quotes  as  his  authority  the  case  of  Yourig  v. 
Arnold  or  Amaud,  decided  in  1683  (M.  4833).  This  is  one  of 
the  earliest  reported  decisions  bearing  upon  the  subject,  and  pro- 
1)ably  gave  judicial  sanction  to  the  continental  doctrine  which  our 
lawyers  had  begun  to  advocate.  Stair,  who  wrote  prior  to  the 
decision  in  Young's  case,  has  no  observations  upon  the  doctrine ;  and 
it  is  obvious  from  the  report  in  Morison  that  it  was  at  that  time  a 

VOL.  m.  NO.  ccxxnL— JULY  1875.  2  b 
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novelty  in  our  courts.     It  cannot  indeed  be  said  that  the  decision 
as  reported  bears  out  the  statement  of  Erskine,  that  an  arrest- 
ment is  necessary  to  subject  a  foreigner  to  the  jurisdiction   of 
our  courts.     Young  had  raised  an  action  of  exhibition    against 
Arnaud,  a  Frenchman,  and  then,  upon  the  plea  that  the  defen- 
der was  removing  his    effects    out   of   Scotland,   petitioned  the 
Court  to  be  allowed  to  retain  any  of  them  in  his  own  hands  ^ 
till  the  event  of  the    exhibition,    and  to   arrest  such  as  were 
in  others'  hands  till  the  defender  found  caution  jtidido  sisti  d  ^ 
judiccUum  solvi.     The   Lords,   we  are  told,  decided  in  favour  of 
the  pursuer,  after  great  debate,  "  though  in  strict  law  cuAar  seguUur 
Jorum  reif  and  Young,  if  he  had  ought  to  crave  of  Amaud,  should 
pursue  him  in  France.     But  tviius  est  incumbere  rei  quam  personceJ' 
There  is  nothing  to  indicate  that  the  validity  of  the  action  of 
exhibition  depended  upon  the  success  of  this  petition  for  leave  to 
arrest  Lord  Karnes  indeed  points  out  that  the  terms  by  which  such 
arrestments  are  distinguished  is  incorrect.      "  The  arrestment,"  he 
says,  '*  so  far  from  founding  the  jurisdiction,  supposes  the  juris- 
diction antecedently  founded;   for  by  what  authority  could  the 
arrestment  be  used  if  the  goods  were  not  already  subjected  to 
the  jurisdiction?"    It  is  probable  that  the  theory  of  such  arrest- 
ments just  sprung  out  of  the  law  which  enabled  a  judge  in 
Scotland  to  lay  hold  of  the  person  of  a  foreigner  who  had  incurred 
debt  here,  and  was  in  meditatione  fugas.     If  the  foreigner  himself 
could  not  be  laid  hold  of,  the  Court  could  at  least  prevent  him 
from  removing  his   effects  out  of  its  jurisdiction  until  he  had 
satisfied  the  claims  made  against  him.     In  order  to  recover  the 
goods,  the  defender  would  on  his  part  be  compelled  to  enter 
appearance,  and  defend  the  action,  and  in  this  way  subject  himself 
to  the  jurisdiction  of  the  Court.     Hence  the  arrestments  might  be 
said  to  found  the  jurisdiction, — incorrectly  indeed,  for  the  reason 
stated  by  Lord  Karnes.    That  learned  author,  in  his  MtundcUions^ 
observes :  "  The  local  situation  of  the  effects  within  the  territory  of 
the  judge  founds  his  jurisdiction  over  the  effects,  though  not  over 
the  person  of  the  proprietor.     It  is  by  virtue  of  his  jurisdiction 
that  he  grants  warrant  for  the   arrestment,  and  the  arrestment 
is  of  no  other  use  but  to  detain  the  goods  within  the  territory." 
In  the  case  of  Strotlier  v.  Bead  and  oth^s  (July  1,  1803,  AL,  Forum 
Competens  Appendix,  1),  we  find  it  observed  from  the  bench,  that 
'*  it  is  a  rule  of  old  standing  in  Scotland  that  an  Englishman,  or 
foreigner,  having  moveable  effects  here,  or  having  personal  debts 
due  to  him  by  Scotch  debtors,  cannot  be  sued  here  ratione  rei  sUap 
without  a  previous  form  of  attaching  these  effects  jurisdictionis 
fundandce  causa,  which  is  not  necessary  in  the  case  of  lands." 
Such  a  remedy  as  is  afforded  by  this  power  of  arresting  was 

^  Kilkemh  (snpplement  to  Diet.  t.  295)  mentions  that  the  arrestment  of  effecti 
was  for  the  first  tune  known  in  Scotland  in  the  case  of  Captain  Hamilton  and  the 
East  India  Company.    He  gives,  howerer,  no  date. 
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likely  to  be  greatly  made  use  of,  especially  at  a  time  when  it  was 
not  so  easy  for  a  Scotchman  to  follow  his  English  debtor  to  his 
own  forum.  Every  facility  has  been  given  for  the  exercise  of  this 
remedy.  The  warrant  of  an  inferior  judge  is  sufficient  to  lay  on 
the  nexus,  and  the  arrestment  may  proceed  alike  at  the  instance  of 
a  native  or  a  foreigner :  so  that  an  Englishman  may  actually  sue 
his  fellow-countrymen,  in  our  courts  by  securing  his  effects  for 
debts  due  to  him  in  Scotland ;  it  being  decided  so  far  back  as  the 
case  of  Fcfrd  (1Y58,  M.  4835),  that  a  stranger  might  apply  for  the 
necessary  warrant.  But  although  the  Sheriff  can  grant  the 
warrant  to  arrest,  it  has  been  decided,  after  elaborate  argument,  that 
a  foreigner  cannot  be  by  such  means  subjected  to  the  jurisdiction  of 
any  inferior  court.  This  important  point  received  due  considera- 
tion in  the  case  of  Bums  v.  Purvis  (Dea  13,  1828).  In  that  case, 
Purvis  having  arrested  in  the  county  of  Boxburgh  a  sum  of 
moDey  due  to  Burns,  took  legal  proceedings  against  him  in  the 
Sheriff  Court.  Both  pursuer  and  defender  were  resident  in 
England  The  case  having  been  thrown  out  by  the  Sheriff  on 
the  ground  of  no  jurisdiction,  came  up  by  advocation  to  the  Court 
of  Session.  It  was  there  contended  for  the  pursuer  that  the  juris- 
diction must  belong  to  the  judge  in  whose  territory  the  fund  is 
arrested ;  but,  by  the  unanimous  opinion  of  the  whole  Court,  the 
action  was  held  to  be  incompetent.  "  If  a  stranger,"  says  the  Lord 
Ordinary  (Medwyn),  in  his  note,  "  is  to  be  made  liable  to  the  courts 
of  this  country,  who  perhaps  never  was  within  its  territory  in  his 
life,  and  this  merely  because  a  debt  due  to  him  has  been  arrested 
within  it,  it  seems  but  reasonable  that  he  should  be  compelled  to 
appear  only  before  the  Supreme  Court,  where  it  may  be  presumed 
justice  will  be  bist  administered,  and  should  not  be  forced  to  go 
before  those  subordinate  and  local  courts  which  have  been  estab- 
lished solely  for  the  sake  of  the  subjects  of  this  country  as  inhabi- 
tants of  its  local  districts,  and  to  which  they  are  sometimes 
compelled  to  resort  to  relieve  the  Supreme  Court  of  small  causes." 
Snch  was  Lord  Medwyn's  view  of  the  origin  and  uses  of  our 
Sheriff  Courts.  On  the  other  hand,  it  has  been  held  that  a  mari- 
time action  following  upon  arrestment  is  competent  in  the  Sheriff 
Court,  and  if  for  a  sum  under  £25,  cannot  be  brought  in  the 
Supreme  Court  (jBruAn  v.  Grtmwaldt,  Dec.  17, 1863, 2  Macph.  335). 
This  exception  arises  from  the  fact  that  the  Sheriff  Courts  have 
come  in  place  of  the  old  Admiralty  Courts,  and  exercise  their 
jurisdiction  in  all  maritime  cases.  The  case  of  Bruhn  was  decided 
hy  the  Lord  Ordinary,  and  apparently  not  brought  before  the  Inner 
House.  The  point,  it  humbly  appears  to  us,  is  not  free  from  diflS- 
culty.  By  section  21  of  1  &  2  Vict.  cap.  119,  it  is  enacted, 
that  the  powers  and  jurisdiction  formerly  competent  to  the  High 
Court  of  Admiralty  in  all  maritime  causes  and  proceedings,  shall  be 
competent  before  the  sheriffs,  "  provided  the  defender  shall,  upon 
^ny  legal  ffrcrund  of  jurisdiction,  he  ammabU  to  the  jurisdiction  of  the 
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sheriff  before  whom  such  cause  or  proceeding  may  be  raised.'^ 
Now,  arrestments  do  not,  as  we  have  seen,  render  a  foreigner 
amenable  to  the  Sheriffs  jurisdiction  in  the  ordinary  case. 
By  the  4th  section  of  the  Sheriff  Courts  Bill,  it  is  proposed  to 
extend  the  jurisdiction  of  these  courts  to  actions  against  foreigners 
whose  ships  have  been  arrested  within  the  sheriffdom. 

Tt  has  long  been  decided  that  jurisdiction  cannot  be  founded  by 
means  of  arrestments  in  every  kind  of  actioa    As  was  observed 
from  the  Bench  in  the  case  of  ScnUon  v.  Oray  (Dec.  1,  1772, 
M.  4822),  "  the  source  of  that  species  of  jurisdiction,  in  this  and 
other  commercial  countries,  was  utility  and  the  facilitating  the  re- 
covery of  debts.     It  is  properly  a  mercantile  jurisdiction,  not  an 
universal  one ;  and  being  an  exception  from  the  general  rule,  is  not 
to  be  extended  to  a  case  not  founded  in  the  intention  of  introducing 
that  sort  of  jurisdiction."    Maigaret  Scruton  had  raised  an  action  of 
declarator  of  marriage  before  the  Commissaries  against  Gray,  who 
had  been  a  student  in  Glasgow,  but  had  since  left  the  country,  and, 
"  in  order  the  more  effectu^ly  to  establish  a  jurisdiction,"  had  used 
arrestments.     A  defence  of  no  jurisdiction  was  set  up,  but  repelled 
by  the  Commissaries.     The  case  was  accordingly  advocated  to  the 
Court  of  Session.    The  pursuer  contended  that  there  was  ek/arum 
competens  both  ratume  contractus  and  (in  consequence  of  her  arrest- 
ments) ratiane  rei  sitce.    The  judgments,  which  are  fairly  reported 
by  Hailes  (i.  499),  show  that  the  Court  had  little  diflSculty  in 
repelling  the  first  ground  upon  which  a  jurisdiction  was,  claimed. 
The  mere  allegation  of  a  contract  would  not  found  jurisdiction. 
Here  the  very  question  in  agitation  was  whether  there  was  a  con- 
tract or  not.    The  real  difficulty  lay  in  the  effect  of  the  arrestments. 
The  opinions  of  some  of  the  judges  exhibit  a  certain  suspicion  and 
doubt  as  to  the  origin  and  precise  effects  of  arrestments  juris- 
didionis  fwndandce  cavsa.    The  quaint  Lord  Monboddo  says,  speak- 
ing of  the  term,  *'  Voet  says  it  is  a  barbarous  term ;  I  think  it  is  a 
barbarous  thing,  contrary  to  the  principles  of  law : "  and  Lord  Hailes 
observes,  **  The  infinite  minuteness  of  the  subjects  which  may  be 
arrested  jurisdidionis  fundandm  causa,  leads  me  to  doubt  of  the 
extensive  effects  which  the  pursuer  holds  to  be  consequent  on  such 
arrestment"    The  conclusion  to  which  the  majority  of  the  Bench 
came  to  was,  that  no  jurisdiction  could  be  founded  by  arrestments 
where  the  action  did  not  spring  out  of  commercial  desJings,  but  was 
brought,  as  in  the  case  before  them,  for  the  purpose  of  establishing 
personal  status.    The  doctrine  of  such  arrestments  was  treated  as  a 
legal  fiction,  introduced  for  the  benefit  of  merchants,  and  the 
promotion  of  their  dealings,  and  by  which  moveable  things  were 
treated  as  immoveable,  and  fixed  within  the  jurisdiction  of  the 
Court.    The  pursuer  of  an  ordinary  pecuniary  claim  might  satisfy 
himself  with  the  goods  thus  secured  to  him.    But  it  was  different 
when  the  object  was  to  affect  the  status  of  the  owner  of  such  goods. 
**  It  would  be  a  very  wide  stretch  of  this  fiction,"  said  Lord  Bailee* 
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^were  we  to  suppose  that  the  presence  of  an  old  hat  had  all  the 
effect  of  the  presence  of  the  living  proprietor.    In  this  case  Margaret 
Scruton  cannot,  in  my  apprehension,  attain  the  property  of  John 
Gray's  old  hat,  because  this  can  only  be  attained  by  her  proving  her 
property  in  his  person ;  '*  and  Lord  Alva  remarked,  "  The  principal 
object  is  to  affect  the  man,  not  his  goods."    The  view  of  Lord 
Goalston,  however,  was  that,  if  a  declarator  of  marriage  would  be 
competent  in  the  case  of  a  man  having  real  estate  in  the  country, 
when  goods  are  once  put  in  the  situation  of  a  landed  estate,  all  the 
rules  relating  to  a  land  estate  must  apply  to  them.    The  case  of 
Lindsay  v.   The  London  and  North-Western    Baiiway  Company 
(Nov.  20,  1855,  18  D.   62)  is  very  instructive,  as  showing  an 
illustration  of  the  kind  of  action  in  which  jurisdiction  may  be 
founded  by  means  of  arrestments.      The    pursuer  was  a  fruit 
merchant,  who  alleged  that  the  defenders  had  refused  to  convey  his 
goods  except  upon  ''  illegal  and  unusual "  conditions.     He  further 
alleged  that  the  defenders  had  posted  up  at  their  stations  notices  to 
the  effect  that  his  goods  were  not  to  be  received,  and  that  his  char- 
acter and  credit  was  damaged  by  the  publication  of  such  noticea 
He  accordingly  sought  to  have  it  found  and  declared  that  the 
defenders  were  bound  to  take  and  convey  his  goods  upon  the  usual 
conditions,  and  he  further  sued  for  £500  in  name  of  damages.     The 
summons,    therefore,    contained  declaratory    and    petitory    con- 
clusions; but  by  a  minute  lodged,  the  pursuer  disclaimed  any 
purpose  of  asking  for  decree  of  declarator  more  comprehensive 
than  was  "  necessary  to  clear  his  right  in  the  subject-matter  of  the 
petitory  conclusions."    Arrestments  were  used  in  order  to  found 
jurisdiction.    The  defenders  pleaded,  irder  alia,  want  of  jurisdiction, 
as  the  action  was  one    of  declarator,  and  the  Lord    Ordinary 
(Neaves)  sustained  this  plea,  to  the  effect  of  excluding  the  de- 
claratory conclusions.     In    his  note,  the   Lord   Ordinary,  while 
admitting  that  there  might  be  actions  in  which  the  declaratory  were 
80  purely  introductory  to  the  petitory  conclusions,  that  the  com- 
petency of  the  latter  might  support  that  of  the  former,  did  not 
recognise  this  case  as  falling  under  such  a  category.    Upon  the 
doctrine  of  jurisdiction  founded  by  arrestments,  he  observes :  "  The 
principle  upon  which  the  law  proceeds  appears  to  be  that,  by  this 
mode  of  arrestment,  funds  are  fixed  within  the  territory  of  the  judge 
on  which  his  jurisdiction  may  operate,  and  in  respect  of  which, 
therefore,  he  may  be  required  to  exercise  his  judicial  functions. 
But  this  very  principle  seems  to  confine  the  operation  of  this  rule  to 
those  cases  where  the  decree  can  be  enforced  against  the  goods 
arrested.    Neither  is  there  the  same  equity  for  allowing  parties  to 
proceed  by  this  extraordinary  method  where  the  cause  of  action  is 
not  a  special  and  practical  demand,  but  some  general  and  com- 
prehensive question  of  right."    Both  parties  reclaimed  against  this 
interlocutor,  and  in  the  Inner  House  the  pursuer  was  successful 
As  regarded  the  petitory  conclusions,  the  judges  had  no  difficulty 
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in  concurring  with  the  Lord  Ordinary,  the  Lord  President  remark- 
ing, "I  see  nothing  in  the  description  of  the  wrong  alleged  to 
exclude  the  application  of  the  principle  of  founding  jurisdiction  by 
arrestment,  in  order  to  found  a  claim  of  damages ;  therefore,  as 
regards  the  petitory  conclusions  of  the  action,  I  am  quite  clear 
that  the  Lord  Ordinary  has  arrived  at  a  right  conclusion."  And  Lord 
Ivory,  "  It  seems  to  me  that,  if  the  action  had  stood  on  these  alone, 
there  was  the  clearest  case  possible  for  sustaining  our  jurisdiction." 
As  to  the  declaratory  conclusions,  the  judges,  while  declining  to 
decide  "what  might  be  the  judgment  of  the  Court,  in  regard  to 
certain  kinds  of  declarator,"  or  "  what  breadth  of  declarators  we 
would  sustain  in  actions  of  this  kind,"  held  that,  in  this  particular 
case,  they  were  so  restricted  by  the  minute  as  to  be  competently 
dealt  with  along  with  the  others.  This  case  was  appealed  to  the  House 
of  Lords  (3  Macqueen,  99),  with  the  result  of  having  the  doctrine  of 
the  Court  below  fully  recognised  and  established.  In  the  aigumeut 
in  support  of  the  appeal,  the  arrestment  adfundandamjurisdictionem 
was  treated  of  as  "  a  barbarous  contrivance  of  comparatively  recent 
introduction,  having  no  countenance  from  the  Roman  law,  and 
utterly  opposed  to  sound  legal  principle."  An  attempt  seems  to 
have  been  made  to  get  rid  entirely  of  the  doctrine.  "The  only 
question,"  said  Lord  Brougham,  "  for  us  to  decide  is,  Does  arrestment 
jurisdictumem  fundandce  causa  exist  in  the  law  of  Scotland  ? "  In 
answering  this  question,  their  Lordships  went  carefully  over  the 
authorities,  and  came  to  the  opinion  that,  beyond  all  doubt,  it  did  so 
exist.  The  decision  is  important,  as  the  first  formal  recognition  of 
the  doctrine  by  the  House  of  Lords. 

The  case  of  Longworth  v.  Hope  was  an  action  of  damages,  on 
account  of  an  alleged  libellous  article  published  in  a  newspaper, 
raised  in  Scotland  against  domiciled  Englishmen,  arrestments 
having  been  used  in  order  to  found  jurisdiction.  After  the  decision 
in  the  case  of  Lindsay,  it  was  impossible  to  dispute  entirely  this 
ground  of  jurisdiction,  and  accordingly,  as  the  Lord  Ordinary 
observed,  "  no  dispute  was  made,  or  could,  with  hope  of  success, 
have  been  so,  on  the  part  of  the  defenders,  as  to  the  competency  of 
founding  jurisdiction  in  this  court  by  means  of  arrestments  used 
for  that  purpose  in  certain  classes  of  cases."  But  it  was  contended 
that,  as  arrestment  ad  fundandam  jurisdictionem  was  a  purely 
mercantile  remedy,  it  had  no  place  in  actions  of  damages,  as  the 
damage  to  be  recovered  is  not  a  debt  due  but  a  quasi  fine.  This 
plea  was,  however,  rejected  by  the  Court  Lord  Colonsay  remarked, 
m  giving  judgment :  "  In  reference  to  pecuniary  claims  of  damage  for 
injury  done,  it  does  not  appear  that  the  objection  of  want  of  juris- 
diction has  ever  been  sustained,  and  it  is  very  difficult  to  distinguish 
that  class  of  cases  from  any  other  claim  for  debt.  His  Lordship 
goes  on  to  notice  two  classes  of  cases  to  which  the  jurisdiction  has 
been  held  to  be  inapplicable,  viz.,  cases  of  status  (such  as  Scruton's), 
and  actions  of  a  purely  declaratory  nature."    Lord    Curriehill 
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seems  to  have  clearly  shown  the  principle  upon  which  such 
distinction  is  made  when  he  said,  **I  thiiJc  it  (this  jurisdiction) 
extends  to  all  claims  for  debt ;  and  this  much,  I  think,  is  clear 
enough  from  all  the  cases,  that  if  this  claim  is  of  a  kind  which,  if 
constituted,  could  be  satisfied  by.  means  of  execution  against  the 
funds  which  are  in  the  hands  of  the  arrester,  such  an  arrestment  of 
these  funds  as  that  in  question  is  sufficient  to  found  the  jurisdiction 
of  this  court  to  judge  in  an  action  for  an  alleged  debt  at  the 
instance  of  the  arrester  against  the  owner  of  the  funds.  This  is 
the  case,  whether  the  alleged  debt  arises  ex  contractu  or  ex  delicto*' 

From  this  brief  consideration  of  the  authorities,  it  will  be  seen 
that  the  arrestment  jurisdictionis  fundandce  causa  was  a  remedy 
originally  introduced  into  our  law  from  the  Continent,  and  apparently 
first  sanctioned  by  our  courts  about  two  hundred  years  ago ;  that  it 
was  probably  intended  exclusively  for  a  class  of  mercantile  cases, 
and  to  give  security  to  creditors  in  trade  transactions,  but  that  it  has 
now  been  so  extended  as  to  cover  all  cases  in  which  the  recovery  of 
a  pecuniary  claim  is  the  principal  object  sought,  whether  that 
claim  arises  under  a  contract  or  is  of  the  nature  of  a  fine  as 
damage  or  solatium;  that  declaratory  conclusions,  if  subsidiary 
to  the  petitory  in  any  action,  will  not  render  an  action  founded 
upon  an-estments  incompetent,  but  that,  probably  in  the  case  of 
what  was  purely  an  action  of  declarator,  jurisdiction  could  not  be 
founded  by  such  means ;  finally,  that,  beyond  all  doubt,  where 
the  object  of  the  action  is  to  afi'ect  the  status  of  the  foreigner,  the 
mere  arrestment  of  his  ejGTects  will  not  render  him  liable  to  the 
jurisdiction  of  our  courts,  but  that,  in  such  cases,  the  maxim  actor 
sequUur  forum  rei  applies. 

Two  questions  closely  connected  remain  to  be  noticed  here.  1st, 
In  order  to  be  effectual,  must  the  arrestment  cover  articles  of  value  ? 
2nd,  Is  the  extent  of  the  jurisdiction  so  founded  such  as  to  enable 
the  Court  to  give  relief  beyond  the  value  of  the  property  seized  ? 
It  is  obvious  that  the  answer  to  such  questions  must  depend,  to 
some  extent  at  least,  upon  the  theory  which  we  may  have  formed  of 
this  kind  of  jurisdiction.  If  we  believe  that  in  reality  it  extends 
simply  over  the  goods  arrested,  and  by  fixing  them  in  the  country 
renders  them  subject  to  the  disposal  of  the  Court,  an  elusory  aiTest- 
ment  would  of  course  be  of  no  avail,  as  the  decree  of  the  Court 
must  be  limited  in  its  effect  to  the  value  of  what  has  been  secured 
by  means  of  the  arrestment  It  will,  however,  be  otherwise,  if  the 
fact  of  an  arrestment  is  to  place,  as  far  as  the  action  is  concerned, 
the  owner  of  what  has  been  arrested  in  the  position  of  a  domiciled 
Scotchman.  We  have  seen  that,  in  at  least  one  respect,  this  is  not  the 
efifect  of  such  an  arrestment.  No  foreigner  can  be  prejudiced  in  a 
matter  of  status  by  any  jurisdiction  so  founded.  And  this  distinc- 
tion seems  to  indicate  that  it  is  over  the  property  secured  in  the 
country,  and  not  over  its  owner,  that  the  jurisdiction  extends. 
There  is  jurisdiction  when  the  claim  in  the  action  is  one  which  can 
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be  satisfied  Hby  execution  against  the  funds  arrested,  and  no  juris- 
diction when  the  claim  cannot  be  so  satisfied.    When  we  come  to 
look  at  the  authorities  we  find  the  opinions  both  as  to  the  origin 
and  the  effect  of  the  jurisdiction  vague  and  uncertain.    In.  the  case 
of  Scmton,  already  referred  to,  Lord  Hailes  said — "  I  admit  that  the 
extent  of  moveables  arrested  makes  no  difference.    A  bag  contain- 
ing ten  thousand  guineas,  and  a  single  toothpick  at  a  penny  the 
dozen,  are  equally  moveables,    equally  arrestable,   and   will  go 
eqtially  in  payment  of  the  debt  if  Uie  evidence  of  the  debt  is  once 
established."    Lord  Kames,  on  the  other  hand,  would  seem  to  take 
a  different  view  when  he  says — "  It  is  a  contnidiction  to  hold  that 
John  Gray  is  in  this  country  because  his  goods  are  arrested.     The 
sense  of  the  arrest  is,  that  the  goods  may  not  be  conveyed  out  of  the 
jurisdiction."     In  the  case  of  Cameron  v.  Chapman  (March  9, 1838, 
16  Shaw,  907),  Lord  Moncreiff  expressed  himself  as  not  "  satisfied 
of  a  point  strongly  assumed  by  the  defenders,  that  the  decree  to  be 
obtained  in  the  principal  action  will  be  of  no  effect  beyond  the 
value  of  the  effects  arrested."    In  that  case  one  of  the  questions 
was,  whether,  after  an  action  founded  upon  arrestments  had  been 
raised  against  a  foreigner,  it  could,  upon  his  death,  be  transferred 
against  his  representatives.    Lord  Moncreiff  held  that  it  could  be, 
but  his  judgment  was  reversed  in  the  Inner  House.    In  disposing 
of  this  question  the  consulted  judges  observe — *'  If  an  arrestment 
jurisdictionis  fv/ndandxB  causa  was,  as  the  defenders  assume,  a  pro- 
cess by  which  a  moveable  subject  is  fixed  down  in  this  coun^,  and 
rendered,  in  so  far  as  jurisdiction  is  concerned,  the  same  in  all 
respects  as  an  heritable  subject,  there  might  be  some  plausibility  in 
their  argument"    Lord  Curriehill,  in  the  case  of  Longworth  v.  HopCy 
says — "  Its  only  purpose,  and  its  only  effect,  is  to  enable  a  creditor 
of  the  owner  of  the  arrested  fimds  to  bring  an  action  against  him  in 
the  Scotch  courts,  by  rendering  the  situs  of  the  funds  as  effectual 
for  that  purpose  as  if  they  were  fixtures  in  this  country.    The  true 
ground  of  the  jurisdiction   is,  that   the  defender,  by  being  the 
owner  of  property  which  is  situated  in  Scotland,  and  is  fixed  there 
by  judicial  authority,  is  subject  to  the  jurisdiction  of  its  courta" 
There  is,  however,  one  important  distinction  between  property  so 
fixed  and  that  which  is  heritable  pointed  out  in  Chapman's  case. 
The  possession  of  heritable  property  renders  one  liable  to  action 
at  the  instance  of  any  one  having  a  claim.    The  arrestment  is  of 
no  avail  to  any  one  except  to  him  who  has  used  it. 

In  Lindsay's  case  Lord  Deas  says — ^"  It  is  true  the  money  or 
property  arrested  may  be  less  than  the  debt.  But  that  cannot  be 
known  at  the  outset  of  the  cause.  The  effect  of  the  arrestment  is 
only  to  found  jurisdiction ; "  and  he  goes  on  to  add,  *'  there  must 
be  a  general  rule,  and  this  can  only  be  attained  by  holding  that 
the  arrestment  of  any  sum  or  subject,  not  elusory,  will  do  to  found 
jurisdiction."  In  the  House  of  Lords,  where  what  may  be  called 
the  toothpick  argument  was  pressed  by  the  appellants,  the  judges 
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carefdllj  avoided  the  questions  which  we  are  now  considering. 
Lord  Cnmworth  observed — "  The  decision  of  the  present  question 
does  not  determine  how  far  the  jurisdiction  is  to  go — ^whether  so  as 
to  enable  the  Court  to  give  relief  beyond  the  property  seized. 
And  if,  according  to  the  opinion  of  some  of  the  judges,  the  only 
effect  of  the  arrestment  is  to  give  jurisdiction  so  as  to  enable  the 
pursuer  to  take  execution  against  the  property  arrested,  then  the 
smallness  of  that  which  is  arrested  would  only  show  that  in  such  a 
ease  only  a  small  remedy  can  be  obtained."  And  Lord  Brougham 
said — *•  It  is  wholly  unnecessary  for  us  to  decide  whether  this  goes 
beyond  the  goods  arrested,  or  the  debt  arrested,  if  it  happens  to  be 
a  debt  that  is  arrested.  The  only  question  for  us  to  decide  is.  Does 
arrestment  jurisdiUumis  fundaTida  causa  exist  in  the  law  of  Scot- 
land ?  It  may,  however,  be  observed,  that  these  questions  are  really 
of  no  great  importance  in  practice.  It  is  quite  clear  that  an  arrest- 
ment even  of  a  subject  of  small  value  will  be  a  sufficient  warrant 
for  raising  an  action,  although  brought  for  very  large  claims.  If 
the  action  is  not  defended,  the  pursuer  cannot  benefit  by  the  Judg- 
ments Extension  Act  of  1868,  because  that  Act  does  not  apply  to 
decreets  pronounced  in  absence  in  actions  proceeding  upon  arrest- 
ments. The  pursuer  must  accordingly  establish  his  claim  in  the 
Courts  of  England  or  elsewhere.  When  the  defender  does  enter 
appearance  and  contest  the  action,  the  pursuer,  if  he  can  sub- 
stantiate his  claim,  will  have  no  difficulty  in  getting  decree  for  the 
amount 
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The  discussion  which  has  taken  place  on  the  Sheriffs'  Court  Bill 
will  result  in  good,  if  it  draws  the  members  of  the  legal  profes- 
sion closer  together,  and  makes  them  agree  to  certain  reforms 
necessary  for  the  proper  and  cheaper  working  of  our  Courts. 
There  is  not,  and  there  ought  not  to  be,  any  professional  jealousy 
between  the  town  and  the  country  practitioners ;  for  they  are  now 

[^  This  article,  which  comes  to  us  from  an  experienced  professional  man,  we  insert, 
becanse  it  is  a  subject  of  considerable  interest  and  importance,  and  because  we  are 
willing  to  allow  an  opportunity  of  explanation  of  various  views  on  the  subject, — 
Bot  because  we  approve  of  all  the  numerous  suggestions  which  are  made.  Departing 
for  the  present  fifom  details,  it  appears  to  us  that,  in  considering  the  subject,  we  must 
accept  it  as  a  fact  that  litigation  in  any  Supreme  Court  will  always  be  attended  with 
a  gGK)d  deal  of  expense.  A  Supreme  Court  ought  to  command  the  services  of  the 
ablest  men  that  can  be  had  in  the  country,  and  these  cannot  be  had  unless  they  are 
well  remunerated.  "When  you  consider  the  incomes  that  are  made  in  commerce,  and 
how  easy  a  life  a  commercial  one  is  compared  with  a  legal  one,  it  seems  a  wonder 
that  so  many  men  of  ability  do  enter  the  legal  profession.  The  reason  of  course  is, 
that  the  remuneration  they  receive,  or  expect  to  receive,  is  not  wholly,  or  even 
nainly,  pecuniary. 

.It  occurs  to  us  to  mention,  that  one  effectual  way  of  diminishing  the  expense  of 
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members  of  one  corporation,  whose  duty  is  to  work  harmomouslj 
together  for  the  public  good,  and  the  improvement  of  the  adminis^ 
tration  of  the  law.     Scotland  is  so  small  a  country  that  it  cannot 
prosper  under  division  and  disunioa     The  capital  takes  its  increase 
from  the  resources  of  the  country,  and  the  country  receives  benefit 
from  the  prosperity  of  the  capital ;  and  this  is  especially  the  case 
in  the  working  and  administration  of  the  law.     Now,  however 
much  we  may  subdivide  Scotland  into  districts  or  sheriffdoms,  it 
is  useless  t'O  ignore  the  fact,  that  the  Court  of  Session  is  the  heart 
and  head,  and  the  Sheriff  and  inferior  Courts  the  lower  limbs,  so 
to  speak,  of  our  judicial  system.    The  legal  blood  that  flows  from 
the  Supreme  Courts  in  Edinburgh  circulates  through  that  system,, 
and  returns  back  to  Edinburgh,  to  be  renewed  and  redistributed^ 
If  that  blood  be  healthy,  and  not  impeded  in  its  flow,  the  whole 
judicial  body  will  work  so  smoothly,  that  the  country  wiU  hardly 
be  aware  of  its  existence ;  it  is  only  when  circulation  is  impeded 
that  disease  sets  in,  and  then  both  the  supreme  and  inferior  mem- 
bers suffer,  and  are  thrown  into  disorder.    For  a  long  series  of 
years  the  procedure,  or  mode  of  conducting  business  in  the  Court 
of  Session,  though  believed  to  be  admirable,  was  antiquated  and  out 
of  keeping  with  the  age.     The  judicial  heart  beat  so  slowly  tliat 
the  blood  was  impoverished  ere  it  reached  the  outer  limbs ;  an 
atrophy  seized  its  whole  movements,  and  it  was  so  constantly  under 
the  hands  of  the  judicial  doctors — drugging  it  with  Acts  of  Sederunt 
innumerable — that  its  life  for  a  time  was  in  imminent  danger.     Its. 
ill-health  or  constant  dyspepsia  told  upon  the  country  Courts,  and 
a  similar  languor  took  hold  of  them.     This  state  of  things  went  on,, 
growing  worse  and  worse,  until  the  whole  judicial  system  became 
a  chronic   invalid.     Many  remedies   were    suggested,   but   none 
adopted.     At  last  Lord  Ormidale,  in  an  address  to  the  Juridical 
Society,  so  efi'ectually  exposed  and  laid  bare  the  seat  of  the  disease, 
that  public  opinion  was  roused,  and  the  Legislature  passed  the 
Court  of  Session  Act  of    1868.      The  present  Lord  Advocate,. 
Grordon,  framed  and  carried  that  Act ;  but  Lord  Ormidale  deserves 
the  credit  of  it :  for  it  was  his  address  that  inspired  and  brought  it 
about,  and  the  profession  owe  him  a  debt  of  gratitude  which  cannot 

litigation  would  be  to  return  to  the  system  in  use  in  the  time  of  the  Roman  Re- 

Sublic,  when  the  patron  acted  for  his  client  gratuitously.     But  there  are  practical 
ifficulties  in  the  way  of  the  revival  of  that  plan.    **A  great  many  things  have 
happened  since  that  time.  '* 

Following  on  the  track  of  an  illustration  frequently  used  in  the  article,  we  wonld 
yenture  to  suggest  that  a'person  who  is  always  in  the  doctor's  hands,  or  in  the  hands- 
of  many  doctors,  some  of  them  not  skilled  practitioners— getting  a  bolus  from  this 
one  and  a  nostrum  from  another,  and  sometimes  taking  one  of  Hollo  way's  pills  on 
the  sly — cannot  expect  to  thrive.  If  he  cannot  do  without  aU  this  doctoring,  ho 
had  better  have  a  change  of  air  at  once. 

The  surest  way  of  diminishing  the  expense  of  litigation  is  by  giving  the  ^-by  to^ 
finicking  little  points  of  pleading — and  that  is  what  the  Court  of  Session  is  doing 
just  now.— Ed.  J.  of  JJ\ 
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be  too  publicly  acknowledged.  The  remedial  changes  introduced 
by  that  Act  have  so  restored  the  vitality  of  the  Court  of  Session, 
that  it  is  DOW  able  and  ready  for  any  amount  of  business  the  country 
may  require  it  to  perform.  Years  of  arrears  of  business  have  been 
swept  off,  and  the  lupidity  with  which  it  gets  through  its  work,  is 
only  now  being  felt  in  the  country,  and  the  Inferior  Courts  are 
themselves  wakening  up  to  new  life  and  energy.  They,  too,  need 
Teform ;  the  country,  and  especially  Glasgow,  demands  and  expects 
it ;  and  the  Courts  themselves  having  suffered  so  long  from  disease, 
are  clamouring  for  health,  and  the  vigorous  excitement  which  it 
yielda  But  before  applying  the  knife  to  the  Inferior  Courts,  it  is 
necessary  to  keep  in  view  their  previous  constitution  a^  parts  of  a 
judicial  system.  To  disjoint  and  dissociate  them  from  the  Court 
of  Session,  as  some  wish,  and  erect  them  into  separate  independent 
sovereignties,  with  absolute  jurisdiction  in  heritable  and  moveable 
rights,  would  be  an  experiment,  not  to  be  tried  without  more  con- 
sideration than  has  yet  been  given  to  the  subject.  Such  may  be 
the  proper  and  only  solution  or  remedy  of  the  evils  which  at  pre- 
sent unhappily  prevail ;  but  time  may  strike  out  some  new  light 
from  the  discussions  which  have  already  taken  place,  and  suggest 
some  plan  for  the  improvement  of  the  Inferior  Courts  which  the 
profession  may  agree  to  and  the  country  adopt  with  safety.  While 
that  plan  is  maturing,  it  may  not  be  out  of  place  to  offer  some 
suggestions  for  the  better  working  of  the  Court  of  Session  with  a 
view  to  lessen  the  expense  of  Utigation. 

Sapid  despatch  of  business  being  now  the  rule,  and,  it  is  to  be 
hoped,  in  the  future  so  imperatively  enforced,  that  the  "law's 
delay "  may  become  a  poetic  fiction  and  not  a  reality,  the  next 
hydra-headed  evil  to  combat  is — the  cost  of  litigation.  It  has 
been  said  that  litigation  is  a  luxury  for  the  rich  only ;  and  our 
Courts  have  hitherto  given  too  much  countenance  to  lead  many  to 
believe  that  they  were  somewhat  actuated  by  a  belief  in  this 
principle,  which  is  as  unsound  as  it  is  vicious.  Litigation  is 
nothing  more  than  a  judicial  settlement  of  disputes  which 
the  parties  cannot  settle  for  themselves.  The  Court  is  asked  to 
unravel  and  determine  a  tangled  piece  of  business,  and  it  ought  to 
do  so  promptly,  cheaply,  and  in  a  business-like  manner.  Litigants 
should  not  be  kept  lingering  in  Court  until  every  shadow  of  a 
shade  of  an  argument  which  "  Morrison's  Dictionary "  and  the 
ingenuity  of  judges  and  counsel  can  suggest,  has  been  started, 
sifted,  and  settled ;  for  it  ought  to  be  kept  in  view  that  a  court  of 
justice  is  founded  for  the  trial  of  causes,  the  doing  of  daily 
business,  and  not  a  debating  society,  intellectual  gymnasium,  or 
legal  academe. 

One  reason  why  jury  trial  in  civil  causes  is  so  unpopular  in 
Scotland  as  compared  with  England,  is  its  great  expense.  It  is 
simpler  than  it  was,  but  still  the  trials  are  unnecessarily  long,  and 
carried  on  with  so  much  formality,  that  a  trial  lasting  two  days 
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usually  costs  from  four  to  five  hundred  pounds.  The  Court  can 
and  ought  to  check  this  abuse ;  otherwise  pass  an  Act  of  Sederunt 
abolishing  jury  trial  in  civil  causea^  In  order  to  secure  the 
uninterrupted  services  of  counsel  already  over-employed,  much 
larger  fees  are  given  by  agents  than  the  proper  conduct  of  the  case 
requires ;  and  the  result  is  that  jury  trial  is  becoming  a  luxury, 
not  only  of  the  rich,  but  of  the  past;  the  practice  of  which  the 
junior  members  of  the  bar  are  ignorant  of,  and  need  never  hope  to 
acquire.  Proofs  before  the  Loids  Ordinary  have  taken  the  place 
of  jury  trials,  and  are  becoming  too  long  and  costly.  One  of  the 
luxuries  here  is  the  expensive  senior  counsel,  who  is  always 
supposed  to  be  in  attendance,  and  who  often  is  not;  for  as  matter 
cannot  be  in  two  places  at  one  time,  neither  can  senior  counsel  be 
both  before  the  Lord  Ordinary  and  the  two  divisions  of  the  Court 
at  one  time ;  yet  he  is  engaged  to  be  so,  and  agents  not  unreasonably 
complain  that  counsel  undertake  to  do  work  which  they  know 
they  never  can  perform.^  By  doing  so  they  not  only  neglect  their 
clients'  interest,  but  do  a  disservice  to  their  other  equally  capable, 
but  not  so  fortunate  and  fully  employed,  brethren  of  the  bar.  A 
certain  cure  for  this  evil  would  be  for  the  Auditor  to  allow  no  fees 
to  counsel  where  personal  attendance  is  not  given  or  the  work 
done.  Should  agents  omit  to  fee  counsel  at  each  stage  of  the 
cause,  counsel  are  freed  from  their  engagement,  and  may  give  their 
services  elsewhere.  A  like  rule  should  free  agents  from  their 
engagements  to  counsel,  if  counsel  fail  to  be  personally  present, 
and  to  do  the  work  they  have  engaged  to  do.  The  existence  of 
such  a  rule,  without  its  enforcement,  would  put  an  end  to  a  system 
which  is  of  so  questionable  propriety. 

One  of  the  most  fruitful  sources  of  expense  and  delay  in  htiga- 
tion  in  the  Court  of  Session  is  remit-s,  and  especially  remits  to 
accountants.  These  gentlemen  have  innovated  upon  and  so  usurped 
the  duties  of  agents  as  in  many  cases  to  thrust  them  out  of  their 
proper  professional  business.  They  are  irresponsible,  unchecked 
by  any  auditor,  amenable  to  no  table  of  fees,  and  can  charge  as  to 
them  seemeth  meet  In  many  cases  their  reports  are  unnecessarily 
long,  and  so  expensive  as  to  far  outweigh  the  other  costs  of  the 
suit.  An  accountant's  report  is  a  costly  luxury,  and  reminds  one 
of  those  famous  pleas  mentioned  by  Lord  Cockbum,  one  of  which 
was  enough  to  enable  a  coimsel  to  set  up  house,  marry,  and  rear 
a  family.  These  remarks  are  made  not  to  disparage  the  gentlemen 
who  compose  the  society  of  accoimtants — ^honourable  and  useful 
adjuncts  to  the  legal  profession ;  but,  in  their  own  and  the  public 
interests  to  induce  them  to  have  their  accounts  and  reports,  as  those 
of  law-agents  are,  regularly  laid  before  the  Auditor  of  the  Court, 

^  [Can  an  Act  of  Parliament  be  abolished  by  an  Act  of  Sederunt ! — Ed.  J,  of  J.] 
*  ^Tbe  complaint  la  most  nnreosonable.     If  agents  employ  counsel  who  cannot 
possibly  attend  to  a  case,  they  have  themselyes  to  blame. — ]&.  J.  of  J.] 
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and  made  subject  to  his  approval  and  taxation.  If  this  were  done, 
a  source  of  heartburning  and  complaint  among  litigants  und  agents 
would  be  removed.  In  petitions  before  the  Junior  Lord  Ordinary 
unnecessary  remits  are  often  made  to  skilled  agents  to  examine 
and  report.  These  cause  expense  and  delay,  and  as  they  are  often 
little  more  than  a  repetition  of  the  printed  petition,  they  ought 
not  to  be  resorted  to  except  when  required  by  the  parties,  or 
necessary  for  the  protection  of  persons  absent  or  under  incapacity. 
This  was  the  rule  acted  on  by  a  recent  Lord  Ordinary,  and  no  evil 
seems  to  have  resulted  from  its  adoption.  Petitions,  when  unop- 
posed, ought  to  be  less  expensive  than  they  are.  Each  one  costs 
not  less  than  fifteen  guineas,  and  sometimes  a  great  deal  more — a 
large  sum  for  a  poor  wife  to  pay  to  get  her  children's  curator  or 
tutor  discharged! 

The  procedure  in  calling  parties  into  Court  is  still  too  costly. 
The  signeting  of  summons  is  as  antiquated  as  hornings  and  cap- 
tions were,  or  the  old  form  of  denunciation  of  debtors  by  making 
them  rebels  to  the  King,  on  blowing  three  blasts  on  a  horn.  A 
simple  writ  sent  through  the  post  ought  to  suffice ;  and  by  so  doing 
the  whole  expensive  machinery  of  messengers-at-arms  would  be 
got  lid  of.  It  is  not  the  Court,  but  the  pursuivants  of  the  Court, 
that  eat  up  the  litigant's  bread.  We  know  of  a  case  lately  in 
Court,  where  the  messenger's  fees  for  the  service  of  the  summons 
on  the  defenders  amounted  to  about  fifty  pounds — a  serious  item 
where  the  whole  fund  in  medio  was  small  But  why  should  service 
be  imperative  ?  Intimation  made  to  the  defenders  by  letter  or  tele- 
gram, that  an  action  has  been  raised,  and  lies  in  such  an  office  in 
tiie  Segister  House  waiting  a  defence,  should  be  enough.^ 

In  undefended  actions  the  parties  would  be  saved  the  expense  of 
a  useless  multiplicity  of  copies  of  the  summons ;  and,  in  defended 
actions,  one  more  certified  copy  summons  left  with  the  clerk  to  the 
process  would  be  sufficient  for  all  practical  purposes.  Another 
matter  needing  remedy  is  the  system  of  giving  a  pursuer  the  option 
of  choosing  Im  own  Lord  Ordinary.  Each  of  the  Lords  Ordinary 
are  presumed  to  be  and  are  equally  competent  to  dispose  of  the 
cause,  and  that  being  so,  the  causes  ought  to  be  sent  to  each 
equally  in  rotation.  The  present  mode  works  so  ill,  that  an  able 
judge,  willing  to  work,  has  often  to  quit  the  Court  at  mid-day  for 
want  of  employment. 

^  [Calling  a  party  into  Conrt  is  rather  a  serious  matter,  and  ought  not  to  be  gone 
•boat  in  a  slipshod  manner.  There  must  be  some  undeniable  authentication  of 
the  fact  that  the  defender  has  been  made  aware  of  the  claim  and  the  nature  of 
the  claim  made  against  him.  To  serve  a  summons  bv  telegraph  would  not  lead  to 
the  diminution  of  expense.  Merely  to  intimate  by  letter  or  telegram  that  an 
action  had  been  raised,  besides  being  open  to  the  objection  that  the  letter  or  tele- 
^m  might  nerer  reach  its  destination,  or  that  the  telegram  might  be  blundered, 
u  open  to  the  further  objection  that  it  throws  upon  the  defender  the  trouble  and 

S)ense  of  discovering  what  the  claim  is.     It  is  the  duty  of  the  pursuer  to  inform  the 
ender  of  that — Eo.  J.  of  J,] 
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THE  INTERNATIONAL  LAW  OF  ANCIENT  GEEECK 

There  are  two  kinds  of  international  law,  that  which  is  deduced 
consciously  and  directly  from  the  primary  principles  of  justice,  or 
{if  one  chooses  so  to  state  it)  of  general  utility ;  and  that  which 
comes  to  us  from  the  same  source^  but  indirectly  and  without 
conscious  effort,  taking  the  form  of  custom.  The  international  law 
of  the  Greeks  was  of  the  latter  kind. 

There  is  an  opinion  which  seems  to  be  rather  prevalent  that 
the  ancient  nations,  and  the  Greeks  in  particular,  lived  in  a  state 
of  natural  hostility,  that  war  was  their  normal  condition,  that  a 
stranger  was  regarded  as  an  enemy,  that  the  rights  and  duties  of 
a  citizen  or  a  state  began  and  ended  within  the  state  territory, 
beyond  the  limits  of  which  the  citizen  held  himself  free  from  slU 
obligations  except  such  as  sprang  from  covenant.    We  are  bound 
to  consider  this  doctrine,  for  if  the  representation  it  affords  is 
correct,  we  would  be  in  error  to  proceed  farther  in  our  inquiry ; 
such  a  state  of  things  as  is  here  described  being  the  negation  of 
law.     If  this  view  were  come  to,  the  international  law  of  the 
Greeks  would  be  conspicuous  by  its  absence,  and  this  article  would 
only  have  to  imitate  the   celebrated  chapter  on  the  Snakes  in 
Iceland.    In  a  lecture  given  a  few  years  ago  by  a  smart  young 
member  of  Parliament  (and  we  quote  from  it  rather  than  from  a 
more  authoritative  work,  as  being  more  indicative  of  popular  notions 
on  the  subject),  it  is  said — "  It  is  a  remarkable  indication  of  the 
bellicose  propensities  of  these  peppery  little  states,  that  instead 
of  declaring  war  they  used  to  declare  peace.    The  instant  that  a 
five  years*  or  a  twenty  years*  peace  came  to  an  end,  the  contract- 
ing parties  were  at  full  liberty  to  begin  driving  cattle,  &c.,  thereby 
evincing  their  belief  that  war  was  the  normal  condition  of  human 
existence."    This  is  a  mistake.     (1)  The  Greeks  did  declare  war. 
They  did  so,  if  not  more  publicly,  more  formally  and  more  cere- 
moniously than  we  do.     We  make  a  proclamation  in  our  own 
country ;  they  despatched  heralds  into  the  opposing  state  to  make 
proclamation  there.    Eeally,  the  only  question  in  the  matter  is, 
whether  a  declaration  was  made  in  all  cases,  or  only  in  case  of  a 
rupture  between  states  boimd  by  covenant.    There  is  an  incident 
in  Greek  history  enabling  us  to  settle  this  point     Before  the 
Peloponnesian  war  Corcyra  stood    isolated,  having  no  relations 
with  the  other  states  of  Greece  (Thucydides,  i.  32).     Yet  the  Corin- 
thians, before  commencing  hostilities  with  that  island,  **  first  sent 
forward  a  herald  to  declare  war  against  it "  (Thucydides,  i  29).  Nor 
can  it  be  said  that  Corcyra,  as  a  colony  of  Corinth,  had  an  intimate 
relation  with  it  which  stood  in  place  of  a  covenanted  alliance ;  for 
Corcyra   refused  to   pay  the  rightful  and  accustomed  honours 
expected  by  a  metropolitan  city  from  a  colony.    If  there  was  a 
state  in  Greece  whose  international  rights  Corinth  must  have  been 
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inclined  to  neglect,  Corcyra  was  that  stat-e.  The  fact  that,  even 
in  the  case  of  a  state  which  had  violated  colonial  usages,  which 
acknowledged  not  the  claims  of  kindi*ed  and  gratitude,  the  cere- 
mony of  proclaiming  war  was  not  omitted,  proves  that  this  Cere- 
mony must  have  been  so  deep-rooted  in  the  Hellenic  usages  as 
hardly  to  be  dispensed  with  upon  any  ground  whatever.  (2) 
"  The  instant  that  a  five  years*  or  a  twenty  years'  peace  came  to 
an  end,  the  contracting  parties  were  at  full  liberty  to  begin  driving 
-cattle,"  &c.  A  peace  for  a  term  of  years  is  a  tnice,  and  there  is  no 
violation  of  international  right  in  resuming  hostilities  when  the 
time  agreed  on  for  their  suspension  has  expired.  (3)  One  of  the 
statements  being  false,  and  the  other  irrelevant,  the  conclusion 
built  on  them  feols.  Nor  can  it  be  supported  on  other  grounds. 
War  may  have  been  the  ttsital  condition  of  the  Greeks,  but  it  was 
not  their  normal  condition.  England  during  the  reign  of  George 
III.  was  usually  at  war ;  but  woidd  an  Englishman  have  considered 
war  the  normal  condition  of  his  country  ? 

In  Greece  wars  were  frequent;  the  causes  of  them  were  often  in- 
sufficient, but  men  did  not  go  to  war  without  some  immediate  cause. 
In  Alcibiades  L  Socrates  is  made  to  say — "Do  you  know  what  are 
the  usual  grounds  and  complaints  urged  when  war  is  undertaken? 
— Yes;  complaints  of  having  been  cheated,  or  robbed,  or  injured. 
— Do  you  mean  to  advise  the  Athenians  to  fight  those  who  behave 
justly  or  those  who  behave  unjustly  ? — The  question  is  monstrous; 
certainly  not  those  who  behave  justly.  It  would  be  neither  lawful 
nor  honourable."  Even  in  that  early  time  from  which  Homer  drew 
his  pictures  of  men  and  customs,  war  was  not  waged  without 
some  allegation  of  injury.  Achilles  declares  that  he  has  no  enmity 
with  the  Trojans  on  his  own  account ;  they  had  never  driven  away 
his  cattle  nor  spoiled  his  crops.  The  assertion  that  in  ancient 
times  a  stranger  was  deemed  an  enemy  is  founded  on  a  passage  in 
Herodotus  and  another  in  Cicero.  Herodotus  merely  says  that  the 
Spartans  called  the  barbarians  strangers  {^eipov^,  Herod,  ix.  11  and 
55),  a  statement  which  proves  nothing  except  as  to  the  Spartans, 
and  which  is  only  a  matter  of  nomenclature.  And  what  is  said 
by  Cicero  ?  He  says  that,  of  old,  an  enemy,  instead  of  being 
called  by  his  proper  name  perdicellis,  was  called  hostis.  Why  ? 
Lenitate  verbi  tristUiam  mitigatam.  And  then  he  explains  that  in 
early  times  hostis,  in  its  proper  signification,  meant  the  same  as 
peregrinus  in  his  own  time.  Varro  (De  Latina  Lingua)  writes  to 
the  same  effect.  This  passage  proves  anything  and  everythin<y 
except  what  it  is  alleged  to  prove.  The  case  is  clear,  ffostis 
meant "  stranger,"  and  it  meant  "enemy,"  but  not  at  the  same  period 
of  history.  Originally  it  signified  "  stranger."  As  a  softer  epithet 
it  was  applied  to  an  enemy,  and  at  a  later  period,  probably  in  con- 
sequence of  its  being  so  applied,  it  received  its  inimical  accepta- 
tion. A  Frenchman  might  as  well  infer  the  antipathy  of  English- 
men  to  pleasure   from  Fuller's    commendation  of   a   "painful 
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preacher/'  or  that  thej  have  peculiar  notions  of  justice,  from  a 
certain  form  of  prayer  in  which  a  wish  is  expressed  that  "  magis- 
trates may  indifferently  execute  justice."    Nay,  we  go  further,  and 
hold  the  passage  disproves  the  doctrine  of  natural  hostility.     War 
was  considered  such  an  abnormal  condition  that  men  smoothed 
over  the  ugly  fact  with  a  milder  name.     There  are  certain  isolated 
passages  in  the  Greek  writers  which  are  lugged  in  to  establish 
the  view  we  are  opposing.    Aristotle  complains  that  men  who  were 
just  enough  in  their  own  state  paid  very  little  regard  to  justice  out 
of  it.     But  this  is  a  censure,  and  proves  that  if  the  fact  was 
wrong,  the  opinion  which  was  entertained  was  right ;  and  besides 
the  censure  would  not  be  inapplicable  to  many  states  in  modem 
times,  when  international  obligations  have  been  fully  settled.    The 
Syracusan  Hermocrates,  in  his  speech  to  the  Camarineans,  speaks 
of  the  lonians  and  Dorians  as  perpetual  foes  (Thucydides,  vi  80), 
But  in  the  debates  on  Mr.  Pitt's  Commercial  Treaty  in  1786,  Mr. 
Fox  and  Sir  Philip  Francis  declare  that  France  and  England  are 
natural  enemies.    Does  any  one  suppose  they  imagined  England 
was  under  no  obligations  of  honour  and  justice  in  its  dealings  with 
France  ?    In  each  case  the  speakers  meant  no  more  than  that  the 
races  had  adverse  interests,  and  were  natural  rivals.    In  his  speech 
to  the  Melians,  Euphemus,  the  Athenian  ambassador,  is  made  to 
say  that,  as  both  parties  were  well  aware,  those  who  had  the  upper 
hand  use  their  power,  and  the  weak  grant  what  they  cannot  refuse 
(Thucydides,  v.  89).     Mr.    Grote  distrusts,  in  this  instance,  the 
accuracy  of  the  historian.     It  is  not  worth  while  to  quote  similar 
pieces  of  bravado  which  Plutarch  puts  into  the  lips  of  Agis  and 
Aristides.     If  we  suspect  Thucydides,  how  shall  we  trust  Plutarch, 
who  can  never  resist  the  temptation  of  relating  a  startling  senti- 
ment ?    But  the  real  reply  to  an  argument  founded  on  such  expres- 
sions, is  not  to  deny  the  accuracy  of  the  historian ;  it  is  that  these 
sayings  seem  mere  pieces  of  bravado  used  by  men  who  knew  they 
were  doing  wrong,  were  too  careless  to  deny  it,  and  chose  rather 
to  brazen  out  the  infamy  of  their  proceedings.     If  we  are  to  judge 
by  details,  let  us  not  take  isolated  speeches,  but  isolated  facts, 
which  are  a  surer  indication  of  opinions,  and  if  we  do  so  we  shall 
easily  prove  that  there  was  no  international  law  among  the  Greeks 
nor  any  other  nations. 

The  assertion  that  thd  Greeks  held  themselves  bound  by  no  obli- 
gation to  other  states  without  an  express  compact  (as  has  been  said 
by  Mitford,  and  by  Wheaton,  following  in  his  train),  proceeds  from  a 
misinterpretation  of  terms.  "  Peace"  with  the  Greeks  meant  two 
things — a  peace  by  covenant,  concluded  in  a  solemn  fashion,  with 
oaths  and  libations ;  and  peace,  the  natural  and  ordinary  state  of 
men.  "Eko-ttovSoi  by  no  means  signifies  "  outlaws,"  as  Mr.  Wheaton 
has  said.  "TStva-TrovSoi  and  eKa-jrovSoi  meant  allies  and  non-allies — 
federates  and  non-federates.  Mr.  Wheaton  is  quite  wrong  in  say- 
ing that  "the    philosopher  who  visited  foreign  countries  was 
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exposed  lio  be  captured  and  sold  as  a  slave.'"  From  this  one  would 
infer  that  there  were  no  meties  at  Athens,  and  that  one's  reading 
about  them  had  been  a  dream.  The  right  of  access  varied  in  dif- 
ferent countries.  Foreigners,  as  we  know,  were  excluded  at  Sparta; 
were  encouraged  to  settle  at  Athena  The  privileges  of  aliens 
varied  according  to  the  municipal  law  or  the  agreement  of  the 
states.  When  "  IsopolUy  *'  existed,  the  citizens  of  the  one  state  had 
the  privileges  of  citizens  in  the  other. 

It  has  been  said,  also,  that  any  public  rights,  or  appearance  of 
pubUc  rights,  which  existed  in  Greece  arose  not  from  law,  but  from 
religious  sentiments  and  ceremonies.  The  assertion  might  be 
pertinent  if  we  were  considering  the  immediate  source  of  these 
rights,  but  it  by  no  means  disproves  their  existence.  Further,  there 
were  few  things  public  or  private  in  Greece  with  which  religion 
was  not  intertwined.  With  us  the  crime  of  murder  and  the  tribunal 
which  is  to  try  it  are  purely  civil  matters.  But  the  Senate  of 
Areopagus,  when  stripped  of  other  privileges,  still  retained  its 
cognizance  of  intentional  homicide,  for  that  cognizance,  says  Mr. 
Grote,  was  a  part  of  old  Attic  religion  not  less  than  of  judicature 
(Grote's  History,  v.  481). 

In  thus  arguing  against  the  doctrine  of  natural  hostility,  we  by 
no  means  wish  to  imply  that  the  Greek  theory  or  practice  as  regards 
international  intercourse  was  such  as  woidd  find  the  least  favour 
when  judged  of  by  the  standard  of  to-day.  Properly  speaking,  the 
Greeks  hsui  no  system  of  intematumal  law,  they  bad  a,  set  of  intema- 
tional  customs  arid  usages,  and  some  of  them  were,  as  we  shaU  see,  very 
bad  customs  indeed.  Their  practice  in  war,  even  inter  se,  was  of 
merciless  severity,  and  their  attitude  towards  the  peoples  beyond 
the  limits  of  the  Hellenic  world  was  an  attitude  of  indifference 
sharpened  with  contempt. 

A  defect  of  international  law  frequently  adverted  to  is  the  want 
of  a  common  authority  to  administer  and  enforce  it    Among  the 
Greeks  there  was  an  institution  which  had  something  of  the  form  of 
an  authority,  at  least  to  decide  disputes,  though  it  had  not  the  com- 
plement of  this  power  necessary  to  make  it  practically  of  advantage, 
the  power  of  enforcing  its  decisions.      We  refer  to  the  great 
Amphictyonic   Council — ^the    council  which  met  at  Delphi  and 
Thermopylss.    The  common  view  now  is  that  this  was  a  religious, 
not  a  political  body.    This  is  true,  and  when  we  consider  that  the 
council  was  constituted  according  to  tribes,  while  the  Greek  political 
system  in  historical  times  was  one  of  cities;  that  some  states  sent 
no  members  to  the  council  and  others  more  than  their  share,  we 
<^n  guess  that  the  Greeks  would  not  have  submitted  to  any  habitual 
or  important  political  action  of  a  body  which  was  no  fair  representa- 
tion of  Greece  in  its  existing  circumstances.    The  mere  fact  of  its 
being  primarily  a  religious  body  is  not  of  much  importance  in  this 
telation,  for  we  haye  many  instances  of  religious  bodies  gradually 

assuming  political  and  j  udicial  functions.    One  cannot  help  thinking 
VOL.  xnc  NO.  ccxxn. — ^july  1875.  2  .c.^  n  <\^ 
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thaty  in  some  instances,  the  action  of  the  Amphictyones  was  more 
than  religious.  (1)  It  is  stated  that  the  Lacedaemonians  accused 
the  Thebans  before  the  council  of  having,  contrary  to  international 
right,  erected  a  metal  trophy.  Mr.  Freeman,  in  his  History  of 
Federal  Government,  states  that  the  passage  on  which  this  assertion 
is  founded  is  spurious,  and  that  this  was  a  question  regarding  a 
religious  ceremony.  But  if  the  council  were  debarred  from  taking 
cognizance  of  things  which  had  a  religious  side,  their  jurisdiction 
would  have  been  rather  limited.  (2)  There  is  certainly  one 
case  which  seems  to  have  very  little  of  the  religious  element. 
About  470  B.C.,  some  Thessalian  traders,  who  had  been  plundered 
and  imprisoned  by  the  piratical  inhabitants  of  Scyros,  raised  a  com- 
plaint against  them  before  the  council,  which  thereupon  condemned 
the  island  to  make  restitution  (Grote's  History,  v.  408).  The 
Athenians,  undertaking  to  execute  the  decree,  bettered  the  instruc- 
tion,— expelled  the  inhabitants,  and  peopled  the  island  with  settlers 
of  their  own.  This  case  shows  the  limited  action  of  the  council 
from  want  of  a  force  of  its  own ;  (if  it  had  possessed  a  force  of  its 
own,  it  would  have  been  not  an  international  tribunal,  but  a  federal 
power).  A  decree  was  of  little  avail,  unless  some  state  chose  to  put 
it  in  force,  and  a  state  chose  to  do  so  only  when  that  served  its  own 
ends.  Against  a  powerful  offender  like  Sparta  (fined  by  the 
council  on  the  complaint  of  the  Thebans  on  account  of  a  gross 
breach  of  international  rights)  its  decree  woidd  have  no  effect ;  for 
no  state  would  dare  to  execute  it  It  must  have  been  therefore 
only  in  secondary  matters  and  against  secondary  states  that  this 
council  had  any  influence.  In  respect  of  these  it  presents  the 
rudiments  of  an  international  tribunal 

We  purpose  to  present  a  sketch  of  the  international  law  of  the 
Grecian  states,  as  it  was  in  time  of  peace  and  as  it  was  in  time  of 
war.    And,  first,  of  peace. 

We  do  not  mean  to  sketch  the  rights  and  relations  of  metro- 
politan states  and  their  colonies,  of  imperial  states,  dependent 
states,  and  tributary  allies.  These  relations  seem  never  to  have 
been  well  settled,  and  seem  to  have  depended  more  on  fact  than 
law ;  and  besides  the  subject  (although  it  is  treated  of  by  Schoemann 
under  the  head  ''  De  Jure  Gentium  ")  seems  to  us  to  belong  rather 
to  politics  and  government  than  to  our  present  subject. 

One  of  the  best  settled  principles  of  international  law,  as  it  is 
understood  in  England,  is  that  each  state  has  the  right  to  choose  ita 
own  form  of  government,  its  own  rulers,  to  compose  its  own 
dissensions,  and  that  no  foreign  state,  except  in  very  special  circum- 
stances,  can  interfere  with  it  in  the  exercise  of  this  right  But  in 
Greece  this  rule  was  not  attended  to  in  the  least  Oligarchical 
government  constantly  abetted  the  efforts  of  oligarchical  parties  in 
a  democratic  state,  et  vice  versa.  It  is  better  to  give  authorities  for 
every  statement,  but  if  one  were  asked  to  give  an  authority  for  thi» 
statement,  one  would  be  obliged  to  say,  see  the  History  of  Greece,. 
passtM. 
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Embassy. — ^The  institution  of  resident  permanent  legations  is 
modem, — is  indeed  of  comparatively  recent  origin.  In  Greece 
negotiations  between  states  were  conducted  by  persons  appointed 
for  the  occasion, — heralds  or  envoys,  or  both.  Heralds  were  religious 
officers,  and  seem  to  have  been  a  hei'editary  casta  ''  At  Athena 
heralds  were  fed  at  the  cost  of  the  state  in  the  Tholus  or  Pry- 
taneum,  where  doubtless  they  also  resided"  (Boeckh,  Public 
Economy  of  Athens).  It  is  often  difficult  to  know  whether  the 
person  sent  was  a  herald  or  an  ambassador ;  but  when  hoth  were 
sent,  the  duties  of  the  herald  were  more  of  a  formal  and  ceremonious 
nature :  the  real  business  was  transacted  by  the  ambassador.  To 
ambassadors  great  respect  was  paid  in  all  the  states  of  Greece.  ''It 
may  be  seen  from  the  speech  of  Demosthenes  for  the  Grown,  that,  in 
the  Greek  states,  they  were  not  only  honoured  with  the  first  places 
in  the  theatres,  but  were  hospitably  entertained,  and  generally 
resided  at  the  house  of  the  Proxenus;  although  an  instance  occurs 
of  an  embassy  to  Philip  of  Macedon  having,  for  particular 
reasons,  preferred  the  public  inn.  .  .  .  The  treasury  generally  paid 
them  a  sum  in  advance  for  thirty  days  as  travelling  money  (<e<l>6Siovr 
TropeiovY  In  the  time  of  Aristophanes  the  ambassadors  received 
two  or  three  drachmas  a  day.  ...  In  general  the  Athenians  sent 
ten  ambassadors,  and  occasionally  not  more  than  two  or  three" 
(Boeckh). 

The  person  of  heralds  and  ambassadors  was  inviolable.  To  kill 
one,  even  coming  from  a  barbarian  power,  was  considered  both  a 
violation  of  international  custom  and  a  sacrilegious  act.  Herodotus 
clearly  implies  that  the  murder  of  the  envoys  sent  by  Darius  to 
Athens  and  to  Sparta  was  a  nefarious  deed.  He  shows  (more  sm) 
how  the  gods  avenged  the  crime  on  Sparta,  but  he  is  a  litUe  puzzled 
to  say  what  punishment  fell  upon  Athens  (vii  133).  In  after  years 
two  Spartan  heralds  were  sent  to  Xerxes,  to  offer  their  lives  as  an 
atonement.  The  answer  of  the  great  king,  "  that  he  would  not  act 
like  the  LacedsBmonians,  who,  by  killing  the  heralds,  had  broken  the 
laws  which  all  men  held  in  common,"  shows  what  sacredness 
attached  to  the  character  of  ambassadors  even  in  the  barbarian 
mind.  In  the  time  of  Pericles,  an  Athenian  herald  having  been  sent 
to  Megara  on  a  mission  of  remonstrance,  had  been  so  rudely  handled, 
that  luB  death  soon  after  was  attributed  to  the  maltreatment  he  had 
received  This  was  imputed  as  a  monstrous  crime  to  the  Megarians, 
and  contributed  to  the  long-contiauing  feeling  of  hostility  of  the 
Athenians  towards  them  (Grote's  History,  v.  103). 

The  inviolability  of  ambassadors  is,  by  the  best  modem  writers, 
not  held  binding  except  on  those  states  to  whom  they  are  accredited. 
The  murder  of  the  ambassadors  of  Francis  I.  by  the  subjects  of 
Charles  Y.  was  not  considered  a  breach  of  ambassadorial  privileges 
(Wheaton's  Elements,  vol.  i  p.  270).  The  same  rule  held  good  in 
Greece.  On  one  occasion,  Lacedasmonian  envoys,  taken  by  the 
Athenians,  to  whom  their  mission  was  not  directe4  and  who  were 
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tlien  at  war  with  Sparta,  were  put  to  death  (Thucydides,  2-67). 
They  were  ambassadors,  but  not  ambassadors  so  far  as  the  Athenians 
Tit^e  concerned. 

-"  The  right  to  send  ambassadors  is  a  right  l)elonging  solely  to  a 
sovereign  state.  No  member  of  a  federal  state  can  send  them ; 
th^' privilege  belongs  to  the  central  authority.  Yet  we  find  some 
cities,  members  of  the  Achaean  League,  sending  ambassadors  of 
their  own  (Freeman's  History).  Federal  government — the  most 
arti'flcial  of  all  forms  of  government — was,  at  that  time,  but  an 
<«periment,  and  its  principles  had  not  been  fully  developed. 

"Although  permanent  resident  legation  was  unknown  to  the 
Gt^eks,  there  was  an  institution  remarkably  like  it,  and  which 
pretty  nearly  answered  the  same  end — irpoievia.  In  early  times 
indiiAduals  and  families  frequently  bound  themselves  by  a  peculiar 
tx^  of  hospitaUty,  and  this  tie  was  hereditary.  See  the  episode  of 
Olaucus  and  Diomede  in  the  sixth  book  of  the  Iliad.  In  course  of 
tinie  the  scope  of  this  connection  became  extended,  so  that  it 
iboliiLded  not  only  individuals  and  families,  but  states  as  well  The 
Piflistvatidffi,  for  example,  became  the  proxeni  of  Sparta.  Being 
<kmtieoted  with  a  state,  proxeni  came  to  have  public  duties 
fltod  privileges,  and  we  can  understand  how  it  came  to  be  an  object 
of  ambition  to  be  proxemis  of  a  leading  state.  Even  during  the 
middle  of  the  Peloponnesian  war,  "to  act  as  proxenus  to  the 
lieiciedeimonians  was  accounted  an  honour  even  by  the  greatest 
fieinilltes  in  Athens"  (Thuc.  vi.  40).  Cimon  and  Kicias  were 
pfticmi  of  Sparta,  and  Alcibiades  desired  to  resume  the  office 
which  Ms  ancestors  had  held  and  renounced.  The  circumstance  of 
^toxeni  naming  a  child  after  the  state  they  represented  shows  in 
Whbt  69teem  the  office  was  held.  (Cimon  had  a  son  called  Lace- 
dampnius.  We  read  of  a  proxenus  of  Sparta  called  Laco.  Bloom- 
field,dn  his  notes  on  Thucydides,  iii  52,  remarks  upon  the  circum- 
stance lof  a  Spartan  bearing  the  name  Atheneeus,  ascribing  this  to 
tbk  Bsahe  cause.  But  this  name  appears  to  have  been  assumed 
fyamlppvate  friendship.)  The  Spartans  sometimes  sent  one  of  their 
ovrauiiamber  to  act  as  proxenus,  but  this  practice  was  not  common 
etrea  with  them,  and  was  not  adopted  by  almost  any  other  Hellenic 
statiiiir  (Bee  Schoemann,  Antiquitates  Juris  Publici  GraecorunL) 

\ '  TIhe  title  o{  proxenus  was  an  honour,  a  personal  distinction  (proxeni 
censittoti  partim  honoris  causa,  says  Schoemann),  but  it  was  some- 
tjaingimore :  it  involved  the  performance  of  certain  duties.  Proxeni 
are  often  compared  to  our  consuls,  and  so  far  as  the  office  is  a  mere 
persdnal  distinction  the  analogy  is  complete  enough.  But  the 
fikoittijoiis  of  the  proxeni  were  more  extensive  and  important.  Con- 
sills  have  no  political  functions  (except  where  there  is  no  ambassa- 
(latih)m  the  power  they  represent,  as  is  the  case  with  the  EngUsh 
oohiial  :|ii  .Bome) :  proxeni  had.  Their  functions  were  thre^old. 
(1)  Tbcfy^  ireceived,  protected,  counselled  traders  and  other  strangers 
befamgixig/  to  the  state  they  represented,  and  if  any  peison  of  that 
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description  died,  they  took  care  of  his  piopertj/and  gave  infonoa- 
tion  about  it  to  his  own  state.  (See  Boeckh,  vol.  i  p.  71,  Englka 
translation.)  (2)  They  were  political  events  of  the  state  appointing 
them,  supporting  its  interests  as  much  as  their  duty  to  their  own 
state  permitted.  Being  generally  leading  men  in  their  own  couu- 
try,  politiciaps  of  some  weight  in  the  assembly,  they  could  very 
effectually  assist  the  views  of  their  "  clients ; "  and  in  this  respect 
they  held  a  position  similar  to  that  of  some  eminent  politicians  in 
our  own  country,  who  have  acted  as  political  agents  for  a  colony,  as 
Burke  acted  for  the  State  of  Georgia,  and  Charies  BuUer  for  one  of 
the  Australian  colonies.  Further,  they  received  the  ambassadors, 
entertained  them,  procured  for  them  admission  to  the  assembly  and 
the  theatre,  and  assisted  in  framing  treaties,  .^chines  tells  us 
that  C^on,  because  he  was  the  proxenus  of  the  Lacedtemonians, 
went  of  his  own  accord  and  concluded  a  solid  peace  between  two 
powerful  states.  When  it  was  desired  to  conclude  a  peace  or 
renew  a  truce  it  was  the  etiquette  for  a  state  to  make  applica- 
tion through  its  proosenus  (Grote,  vii.  4).  Alcibiades  wished  to 
renew  the  connection  between  his  family  and  Sparta,  and  so  have  the 
honour  of  concluding  the  treaty  between  that  state  and  Athens,  and 
he  felt  aggrieved  because  it  was  concluded  through  the  agency  of 
Nicias,  the  existing  proocenus  (Thuc.  v.  43 ;  vi.  90).  We  read  of  the 
Athenian  proxeni  at  Mitylene  communicating  intelligence  of  the 
meditated  revolt  (Thuc.  iiL  2).  But  they  did  so  not  as  Athenian 
proxeni,  but  as  malcontent  Mityleneans.  (3)  Besides  supporting  the 
interest  of  the  state  he  represented,  the  proxentts  was  a  medium 
through  which  its  support  was  communicated  to  the  party  he 
espoused  in  his  own  state.  This  was  one  of  the  ways  in  which 
Sparta  contrived  to  strengthen  the  oligarchical  party  in  Athens. 
We  may  be  sure  that  the  Spartan  proxeiius  there  was  never  taken 
from  the  democratical  party.    l(See  Grote,  v.  485.) 

The  proxeni  had  many  privileges.  In  a  war  between  their  own 
state  and  that  for  which  they  acted  their  persons  were  secure.  Even 
after  the  cessation  of  the  connection,  favour  was  shown  to  one  who 
had  stood  in  a  relation  of  such  intimacy  and  confidence ;  and  we 
shall  see  a  remarkable  instance  when  we  come  to  speak  of  warlike 
relations.  It  may  have  been  partly  on  this  ground  that  Gylippus, 
the  Spartan  general  in  Syracuse,  showed  such  anxiety  to  have  the 
life  of  Kicias  spared.  On  the  other  hand,  we  read  in  Thucydides 
that  among  the  prisoners  taken  at  the  surrender  of  Platsea  was  one 
Laco,  the  proxenus  of  the  Lacedaemonians,  and  in  a  subsequent  pas- 
sage it  is  stated  that  all  the  prisoners  were  put  to  death  without 
exception  (iii.  52, 68).  But  the  whole  conduct  of  the  Lacedaemonians 
on  this  occasion  was  contrary  to  the  usages  of  war.  Foreigners 
appointed  proxeni  for  Athens  enjoyed  many  privileges,  such  as  the 
right  of  acquiring  property  and  exemption  from  ttkxes ;  privileges 
not  enjoyed  without  a  special  decree,  but  the  decree  followed  as  a 
matter  of  course.    M.  Pardessus  mentions  among  the  prerogatives  of 
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proxeni  their  right  to  use  a  seal,  on  which  were  eDgraved  the 
emblems  or  armorial  bearings  of  the  town  or  country  which  had 
given  them  its  confidence  (voL  i.  p.  52). 

Arbitration, — ^When  a  dispute  arose  between  two  states,  resort 
was  not  immediately  had  to  arms ;  a  provision  for  referring  to  arbi- 
tration any  dispute  that  may  arise  is  frequently  to  be  met  with  in 
treaties  of  peace  or  alliance.  The  Corcyreans,  at  the  commencement 
of  the  Peloponnesian  war,  offered  to  refer  the  subject  of  contro- 
versy with  Corinth  to  the  decision  of  any  of  the  Peloponnesian 
states  or  of  the  Delphic  oracle.    (Thuc.  i  28.) 

We  next  come  to  the  public  International  Law  of  the  Greeks  in 
time  of  war. 

As  with  us,  there  were  in  Greece  forcible  means,  short  of  actual 
war,  of  protecting  the  rights  of  a  state,  and  these  means  were  nega- 
tive or  positive,  restrictive  or  aggressive.  Of  the  first  an  example 
is  found  in  the  decree  passed  by  the  Athenians  during  the  thirty 
years'  peace,  prohibiting  the  Megarians,  under  pain  of  death,  from 
all  trade  or  intercourse  with  Athens,  or  any  of  the  ports  within  the 
Athenian  empii*e  (Thuc.  L  139).  Among  the  positive  means  of 
reprisal  was  the  authorization  to  private  persons  to  commit  depre- 
dations on  persons  or  property  belonging  to  the  opposing  state. 
During  the  peace  of  Kicias,  the  Athenians  having  in  their  incur- 
sion from  Pylus  taken  spoils  from  the  Lacedsemonians,  the  latter 
''  did  not  even  on  that  account  renounce  the  treaty  and  go  to  war 
with  them;  but  only  made  proclamation  that  any  one  of  their 
people  might  commit  depredations  on  the  Athenians"  (Thuc.  v. 
115).  There  is  a  similar  case  mentioned  by  Polybius.  In  addition 
to  these  general  reprisals,  there  was  also  what  publicists  call  a 
special  reprisal,  where  authority  is  given  to  private  persons  to 
avenge  an  injury  done  not  to  the  state  but  to  themselves.  The 
custom  of  arvdrokpsia  was  of  tins  kind.  If  a  state  refused  to  give 
up  one  who  had  murdered  a  citizen  of  another  state,  it  was  lawful 
for  the  relatives  of  the  murdered  man  to  capture  three  citizens  of 
the  offending  state,  and  detain  them  till  satisfaction  was  made 
(Schoemann,  vL  6,  §  2).  This  provision  is  similar  to  one  contained 
in  a  statute  of  Henry  V.,  which  declares  that  "if  any  subjects 
of  the  realm  are  oppressed  in  time  of  peace  by  any  foreigners, 
the  King  will  grant  letters  of  marque  in  due  form  to  all  that  feel 
themselves  aggrieved." 

When  reprisals,  at  least  general  reprisals,  were  to  be  made,  procla- 
mation was  made  in  the  state  authorising  them.  But  when  a  public 
and  solemn  war  was  to  be  waged,  proclamation  was  made  by  heralds 
sent  to  the  opposing  state.  ''  Heralds,"  says  Grotius,  "  were  usuaUy 
sent  to  denounce  war  among  the  Greeks  clad  in  a  particoloured  coat, 
and  armed  with  a  bloody  javelin*'  War  made  without  denunciation 
was  rare,  exceptional,  and  not  en  rigle.  We  have  indeed  instances 
then,  as  we  have  them  in  modem  times,  of  the  rule  being  violated, 
e.g.,  the  attack  of  the  Thebans  on  Plat^ea  during  the  Peloponnesian 
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war,  and  a  later  date  the  seizure  of  the  Cadmeia  by  the  Spartans, 
already  referred  to. 

The  methods  in  which  war  was  to  be  carried  on  might  be  deter- 
mined by  paction  either  made  for  the  occasion,  or  contained  in  an 
antecedent  treaty  or  other  obligation.  Instead  of  a  whole  state  en- 
gaging in  war,  it  was  not  unknown  in  early  times  to  select  one  or  a 
number  of  champions  from  each  side,  and  allow  the  dispute  to  be 
decided  by  the  result  of  such  combat.  In  the  sixth  century  B.C., 
there  was  a  contest  of  this  sort  between  the  Argeians  and  the  Spar- 
tans ;  three  hundred  fighting  on  each  side.  But  when  it  was  pro- 
vided in  a  treaty  between  these,  circa  420  B.C.,  that  in  the  parties' 
option  the  right  to  a  disputed  territory  should  be  decided  by  such  a 
combat  within  the  territory,  and  that  it  should  not  be  lawful  to  carry 
the  contest  beyond  its  boundaries,  such  a  provision  appeared  foolish 
and  out  of  date,  and  it  was  accepted  by  the  Spartans  as  a  means  of 
postponing  the  difficulty.  (Thuc.  v.  41 ;  see  Grote,  vii  39.)  Or 
even  when  the  contest  was  waged  by  whole  states,  restrictions  on 
the  ordinary  rights  of  war  might  be  imposed  by  agreement.  Thus, 
says  Grotius,  "  we  find  it  anciently  covenanted  between  the  Chal- 
cedienses  and  the  Eretrienses  that  during  the  war  between  them 
it  should  not  be  lawful  to  caM  or  dart  anything  "  (Grotius,  De  Jure, 
Ac.,  iii  4,  16,  Eng.  transL).  The  Amphictyonic  oath  forbade  states 
belonging  to  the  confederacy,  when  at  war  with  each  other,  to  cut 
off  the  water  or  to  raze  a  city  (Freeman's  History  of  Federal 
Government,  p.  128).  But  there  is  no  instance,  so  far  as  we  know, 
of  the  oath  being  attended  to. 

Upon  the  declaration  of  war,  and  most  likely  before  it,  an  em- 
bargo was  laid  upon  all  the  enemy's  vessels  which  happened  to  be  in 
the  harbours  (Boeckh,  i.  76).  According  to  modem  law,  commerce 
between  the  people  of  the  contending  nations  ceases  as  a  matter  of 
course,  though  (we  suppose  ob  majorem  cavielarn)  there  is  sometimes 
a  special  interdiction.  It  ceased  also  among  the  Greek  states ;  and 
indeed  the  impeding  of  commerce  was  one  of  the  principal  means 
of  carrying  on  war.  In  his  work  on  the  Public  Economy  of 
Athens,  so  frequently  referred  to,  Boeckh  has  said,  "  It  is  obvious 
that  war  was  necessarily  attended  with  certain  restrictions  and  limi- 
tations ;  for  example,  the  manufactories  of  arms  at  Athens  supplied 
the  consumption  of  many  nations.  It  was  natural  therefore  that 
laws  should  be  directed  against  those  who  provided  the  enemy  with 
arms.  Thus  Timarchus  decreed  that  whoever  furnished  Philip  either 
arms  or  tackle  for  ships  should  be  punished  with  death.  But 
in  addition  to  these  restrictions  even  the  importation  of  some  com- 
modities was  occasionally  prohibited  in  time  of  war;  as,  for 
example,  of  Boeotian  lamp-wicks,  of  which  the  real  reason  is  not,  as 
Casaubon  concluded  from  the  jokes  of  Aristophanes,  that  the 
Athenians  were  afraid  of  these  lamp-wicks  raising  a  conflagration, 
but  that  all  commodities  imported  from  Boeotia  were  excluded,  for 
the  purpose  of  harassing  their  countiy  by  a  stoppage  of  all  inter- 
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course."  It  is  perfectly  intelligible  that  a  special  decree  may  have 
been  made  forbidding  intercourse,  and  that  a  penalty  should  have 
been  imposed  on  the  exportation  of  goods  contraband  of  war, 
whether  specially  intended  for  the  enemy  or  not.  But  we  must 
not  imagine  that,  in  the  absence  of  such  special  prohibition,  trade 
or  intercourse  of  any  kind  was  permitted  to  a  citizen  either  by  his 
own  country  or  by  the  enemy.  Such  intercourse  would  have  been 
exceedingly  risky,  to  say  the  least.  And  the  fact,  that  persons 
desirous  of  visiting  a  hostile  state  used  the  protection  of  a  herald, 
proves  that  the  right  of  intercourse  ceased  when  war  commenced. 

The  custom  of  modem  states  is  to  make  war  with  as  little  loss 
to  life  and  property  as  is  compatible  with  effecting  their  object 
The  Greeks  did  not  refine  upon  the  idea  of  hostility. 

There  are  one  or  two  cases  in  Greek  history  which  seem  to  show 
that  there  was  no  restriction  whatever  in  the  right  of  the  conqueror. 
At  Mycalessus,  in  Boeotia,  a  body  of  Thracian  mercenaries,  who 
had  been  in  the  pay  of  Athens,  plundered  the  houses  and  temples, 
and  massacred  every  living  thing  that  came  in  their  way — men, 
women,  children,  even  the  draught-cattle  (Thuc.  viL  29).  But 
(1)  this  act  was  committed  not  by  Greeks,  but  by  Thracians,  whose 
bloodthirsty  disposition  y/os  notorious;  and  (2)  from  the  language 
of  the  historian,  it  appears  to  have  excited  the  utmost  horror 
throughout  Greece.  Again,  in  B.c.  220,  the  ^tolians  at  Cynsetha 
massacred  every  one  who  fell  into  their  hands — friend  and  foe 
alike.  Harsh  as  the  Greek  war-law  was,  it  did  not  sanction  such 
cruelties  as  these.  These  are  exceptional  cases,  no  more  to  be  taken 
as  indicative  of  the  Greek  usages,  than  the  Spanish  Fury  at 
Antwerp  is  of  the  modem  European  usages. 

The  Greiek  law  of  war  was  this :  The  conqueror  had  a  right  to 
slay,  sell,  or  detain  till  ransomed,  all  who  were  taken  with  arms 
in  their  hands,  or  who  were  capable  of  bearing  arms;  to  sell  the 
women  and  children  as  slaves ;  and  to  seize  houses,  lands, 
property  of  every  description  belonging  to  the  conquered.  This 
was  the  rigki  of  the  conqueror,  but  it  was  not  acted  upon  except  in 
moments  of  exasperation.  The  captors  of  a  revolted  city  were  vety 
apt  to  exercise  their  right  to  its  full  limits.  When  the  Athenians 
took  Scione,  all  the  mtde  inhabitants  of  military  age  were  put  to 
death,  the  women  and  children  sold  into  slavery,  and  the  lands 
made  over  to  allies  of  Athens  (Thuc.  v.  32).  A  similar  decree 
had  been  pronounced  as  to  Mitylene,  but  the  punishment  was  com- 
muted, only  1000  persons  being  executed  (Thuc.  iii  50).  The 
extreme  right  was  exercised  towards  the  Island  of  Melos,  which 
had  not  been  subject  to  Athens,  and  would  not  therefore  revolt; 
and  Thucydides  relates  the  occurrence  without  comment  (v.  116). 
Nor  was  the  slaughter  of  prisoners  confined  to  the  case  of  a 
captured  town.  Nicias  and  Demosthenes  would  have  been  put  to 
death  by  the  Syracusans  if  they  had  not  anticipated  them  by  com- 
mitting suicide. 
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We  have  stated  what  appears  to  have  been  the  righi  of  the  victor. 
The  ordinary  custom  was  to  preserve  the  lives  of  non-combatdnts;^ 
they  were  only  sold  as  slaves.  Polybius  distinctly  asserts  that  the 
sale  of  the  inhabitants  of  a  conquered  town  was  according  to  the 
laws  of  war.  "  0  king  of  Sparta,  save  thy  suppliant  from  the 
dofoery  which  awaits  the  captive !"  said  a  Grecian  woman  of  the 
Persian  camp  to  Pausanius,  after  the  battle  of  Plat^a.  "Fear 
nothing/'  said  the  king;  "  as  a  mppliarU  thou  art  safe"  (Herod,  ix. 
76).  Nor  was  it  the  practice  to  slay  combatants  even  when  taken 
prisoner ;  they  were  too  valuable  as  articles  of  commerce.  "  Ven- 
dere  cum  possis  captivum,  occidere  noli"  says  Horace;  and  the 
Greeks  spared  the  lives  of  prisoners  more  for  the  reason  here  indi- 
cated than  from  motives  of  humanity.  Besides,  prisoners  of  war 
had  their  value  for  purposes  of  negotiation.  They  were  sometimes 
exchanged  (Thuc.  ii  103,  v.  3) ;  or  ransomed  (Thuc.  iv.  69) ;  if 
not,  they  were  sold.  The  familiarity  of  this  practice,  says  Mr. 
Freeman,  comes  out  strongly  in  an  incidental  notice  in  Polybius 
(v.  95).  Some  ^Etolians  were  taken  prisoner  by  the  Achseaus,  and 
among  them  was  one  who  had  been  the  proxenus  of  the  Achaoan 
state.  On  account  of  this  personal  claim  on  his  captors,  he  was, 
after  a  time,  released  without  ransom.  The  sale  of  the  prisoners 
who  had  no  such  claim  is  assumed  as  a  matter  of  course.  But  it 
is  needless  to  multiply  instances  of  this  practice.  It  seems  to  us 
strange  that  the  lives  of  prisoners  of  war  were  not  always  spared, 
not  only  because  they  were  valuable  as  articles  of  commerce,  but 
because  the  Greek  states  considered  it  a  peculiar  indignity  that  any 
of  their  subjects  should  be  prisoners,  and  had  such  anxiety  on  the 
subject,  that  thej  were  willing  to  makefgreat  sacrifices,  and  abandon 
solid  advantages,  in  order  to  procure  their  return.  Witness  the 
anxiety  of  Sparta  to  procure  the  release  of  the  prisoners  captured 
at  Sphakteria. 

The  slaughter  of  the  wounded  was  not  contrary  to  the  war-law 
of  the  Greeks  (Thuc.  iv.  35). 

Jlffeet  of  War  on  Property, — Private  property,  at  least  on  land, 
is,  according  to  modem  usages,  safe  from  the  ravages  of  war.  It 
was  not  so  in  Greece.  During  the  Peloponnesian  war,  to  ravage 
Attica  was  the  annual  custom  of  the  Lacedsemonians.  A  similar 
rule  was  observed  in  maritime  war.  An  enemy's  ship  and  its 
cargo  were  lawful  prize  of  war  (Pardessus,  vol.  i). 

After  a  victory,  in  the  absence  of  special  stipulation,  the  whole 
property  of  the  vanquished  accrued  to  the  victor.  ''This  is  an 
everlasting  law  with  all  men,"  says  Xenophon,  "  that  a  city  being 
taken  by  force,  all  the  goods  and  riches  are  the  conqueror's."  Plato 
likewise  says  that  ''  all  that  was  the  conquered's  after  the  victory 
becomes  the  conqueror's"  (Grotius,  iii.  6,  2).  If  the  inhabitants  of  a 

>Wlieii  DemetrinB  took  Thebes,  in  B.o.  292,  he  put  to  death  only  ten  of  the 
kaden  (Grotiiu,  iii.  11,  5).    Ab  time  advanced,  the  naagea  of  war  seem  to  have  grown 
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conquered  town  or  country  were  not  sold  or  slain,  they  were  likely 
to  be  expelled,  and  their  territory  settled  anew  by  the  subjects  of 
the  conquering  state,  as  we  see  in  the  cases  of  Eubcea  in  B.C.  450, 
Potidsea,  and  ^gina,  captured  by  the  Athenians.  Grotius  has  a 
curious  passage  about  incorporeal  moveables  passing  from  the  van- 
quished to  the  victor,  and  tells  us  that  Alexander  the  Great  haying 
conquered  the  Thebans,  by  the  right  of  conquest  forgave  the  debt 
of  100  talents  due  to  them  by  the  Thessalians,  who  consequently 
stood  fully  discharged  (iiL  8,  4). 

We  shall  mention  some  restrictions  on  war  peculiar  to  the  Greeks, 
and  which  seem  closely  connected  with  their  religious  sentiments. 

The  burial  of  the  dead  was  a  duty  of  peculiar  sanctity  and  obli- 
gation in  the  eye  of  a  Greek.  The  neglect  of  this  duty  could  only 
occur  in  some  extraordinary  and  calamitous  crisis,  as  during  the 
plague  at  Athens,  or  when  the  Ambraciot  herald  stood  astounded 
at  the  extraordinary  number  of  the  slain,  or  during  the  flight  of  the 
Athenian  army  from  before  Syracuse.  After  a  battle,  accordingly, 
the  vanquished  sent  a  herald  to  ask  permission  to  carry  off  the 
bodies  of  the  slain  for  sepulture.  This  request  was  regarded  as  a 
confession  of  defeat  It  does  not  seem  to  have  been  ever  refused, 
even  to  barbarian  enemies.  It  is  stated  that  the  bodies  of  sacri- 
legious persons  who  had  despoiled  or  profaned  temples  were  not 
.allowed  buriaL 

It  was  the  custom  of  the  victor  to  erect  a  trophy  on  the  field  of 
battle ;  or,  in  case  of  a  sea-fight,  on  the  nearest  point  of  land  The 
trophy  was  consecrated  to  some  divinity.  If  the  victory  was  doubt- 
ful, each  army  having  obtained  a  partial  success,  a  double  trophy 
was  erected  (Thuc.  i.  54,  105).  The  points  on  which  interna- 
tional law  has  a  bearing  on  this  ceremony  are  these: — (1)  The 
trophy,  if  rightfully  erected,  was  inviolable,  and  the  enemy  over 
whom  the  victory  was  won,  and  on  whose  soil  the  trophy  was 
erected,  was  not  permitted  to  remove  it.  In  458  B.C.,  the  Corin- 
thians surreptitiously  raised  a  trophy  to  commemorate  an  allied 
victory  over  the  Athenians.  The  latter,  who  had  already  erected 
one  of  their  own,  attacked  the  Corinthians,  and  slew  those  who  had 
erected  the  trophy,  and  routed  the  rest  (Thuc.  i.  105) ;  but  it  is  not 
stated  that  the  Corinthian  trophy  was  demolished.  On  a  subse- 
quent occasion,  however,  we  read  that  a  trophy  erected  by  an  army 
which  was  unable  to  remain  master  of  the  territory,  was  held  to  be 
unlawfully  erected,  and  was  destroyed  (Thuc.  viii  24).  (2)  As  the 
Greeks  were  in  a  sense  brethren,  and  as  it  was,  therefore,  undesir- 
able to  perpetrate  such  a  mark  of  degradation,  it  was  the  custom 
to  construct  the  trophy  of  wood,  or  other  perishable  material,  likely 
to  endure  no  longer  than  the  memory  of  the  occurrence  in  the 
minds  of  men.  The  Thebans  complained  to  the  "  magnum  con- 
cilium Grsecorum "  that  the  Lacedaemonians  had  erected  a  mettil 
trophy,  as  we  have  already  noticed 

Saint  Croix  mentions  among  the  restrictions  on  war  the  in  viola- 


THE  INTERNATIONAL  LAW  OF  ANCIENT  GREECE.  363 

bility  of  suppliants  wlio  had  taken  refuge  in  a  sanctuary.  But 
this  does  not  seem  to  have  any  special  connection  with  International 
Law.  The  Hellenic  peoples  worshipped  the  same  gods,  and  they 
reapected  the  places  sacred  to  them  wherever  situated  (on  their 
own  soil,  or  on  that  of  their  enemies),  or  whoever  might  take  refuge 
therein.  If  a  murderer  was  safe,  surely  an  enemy  might  be. 
The  same  remark  applies  to  the  inviokbility  of  temples  (not 
^very  temple  was  a  sanctuary).  The  Greeks  did  not  respect  the 
temples  and  images  of  the  barbarians.  Plutarch  mentions  that 
Agis  did  so,  evidently  thinking  it  a  noteworthy  circumstance.  If 
a  Greek  respected  a  temple  or  sacred  place  in  the  territory  of  his 
€nemy,  he  did  so  not  because  it  was  the  temple  of  his  enemy's 
god,  but  because  it  was  the  temple  of  his  own  god. 

Festival  Truce. — Prior  to  the  celebration  of  the  great  festival 
games,  especially  the  Olympic,  in  order  that  all  persons  might 
have  free  access  thereto,  a  truce  (eKexeipla)  was  proclaimed.  The 
month  for  which  this  truce  lasted  was  called  lepofjLrjvla.  The  peace 
was  proclaimed  first  at  the  place  where  the  games  were  to  be  held, 
thereafter  by  peace-heralds  in  other  parts  of  Greece.  It  would 
appear  that  only  states  in  whose  territory  proclamation  had  been 
made,  either  were  bound  by  the  truce,  or  could  take  advantage  of 
it.  This  was  the  point  in  dispute  between  Sparta  and  Ehs.  The 
Spartans  occupied  Lepreum  (which  the  Eleians  claimed)  during 
the  truce ;  and  they  justified  themselves  on  the  ground  that  the 
truce  had  not  been  proclaimed  in  Sparta  when  the  troops  left 
The  Eleians  replied  that  it  had  been  proclaimed  in  Elis,  and  think- 
ing themselves  aggrieved,  excluded  the  Spartans  from  the  festival 
<Thuc.  V.  49). 

This  subject  is  not  satisfactorily  explained  in  the  authorities  we 
have  consulted.  Surely  it  is  too  broad  an  assertion  to  say  that 
at  the  period  of  the  Olympic  and  other  great  festivals,  hostilities 
were  suspended  through  aU  Greece,  and  that  the  nations  who  had 
been  contending,  and  would  soon  be  contending  again,  flocked  to  Elis 
to  engage  in  the  peaceful  contentions  of  wrestling  and  chariot- 
driving.  We  know  this  for  certain,  that  during  the  Peloponnesian 
war,  up  to  the  peace  of  Nicias,  the  Athenians  were  not  represented 
at  the  festival  (Mr.  Grote  lays  stress  on  the  stipulations  in  that 
treaty,  and  the  treaty  of  truce  for  one  year,  providing  for  free  access 
individually  and  by  public  deputation  to  the  temples  common  to 
the  Greeks.  One  might  reply  that  this  was  a  provision  for  access 
at  all  times,  in  addition  to  the  access  allowed  at  the  periodical 
festivala)  The  case  seems  to  us  to  stand  thus,  if  we  may  hazard 
a  conjecture.  This  great  festival  at  Olympia  was  originally 
Dorian,  and  though  it  came  to  be  Pan  Hellenic,  it  always  retained 
a  specially  Dorian  character.  To  the  Dorian  states  the  peace  was 
proclaimed  always.  But  as  to  the  otfier  states  of  Greece,  the  adminis- 
trators of  the  festival  had  it  in  their  option  to  proclaim  or  not  to 
proclaim.     In  a  struggle  like  the  Peloponnesian  war,  the  proclama- 
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tion  was  not  likely  to  be  maxie  to  the  Athenians.    It  was  either 
not  made,  or  if  it  was  made,  the  invitation  was  not  accepted.     The 
presence  of  the  Athenians  at  the  Isthmian  games,  when  Corinth 
and  Athens  were  about  to  commence  war,  seems  to  have  been 
unusual;   and  when  Thucydides  mentions  the  circumstance  he 
takes  care  to  tell  the  reason  why, "  for  the  peace  had  been  pro- 
claimed "  (Thuc.  viii.  90).     It  is  true  that  a  Ehodian  was  victor  at 
Olympia  at  a  time  when,  we  have  been  supposing,  no  proclamation 
was  made  on  account  of  the  war.      How  came  he  to  be  there, 
Bhodes  being  a  subject  of  Athens  ?    The  answer  is,  that  those  who- 
went  to  contend  at  the  games,  the  athletes,  were  safe  in  all  cir- 
cumstances.   Their  persons  were  considered  little  less  than  sacred. 
And,  besides,  the  circumstance  of  one  person  appearing  at  the 
games  does  not  prove  that  it  was  saft  for  any  one  to  venture 
through  the  territory  of  rival  states  on  his  way  to  the  festival     He 
may  have  succeeded  in  eluding  the  risks  to  which  he  was  exposed,, 
and  having  once  got  to  Elis,  he  would  be  safe  enough  there,  where 
the  peace  had  first  been  proclaimed,  and  vhere  the  festival  was  in 
progress.    Be  this  as  it  may,  it  is  certain  that  the  Dorian  states 
were  exceedingly  averse  to  aggressive  operations  during  the  festivals, 
whether  common  to  the  Greeks,  or  peculiar  to  themselves ;  even  ta 
oppose  the  invasion  of   Xerxes — a  reluctance  on  that  occasion 
almost  fatal  to  Greece.     (Herod,  vii.  206 ;  ix.  11.) 

Neutral  RiglUs  at  Sea, — At  the  beginning  of  the  Peloponnesian 
war,  the  Lacedsemonians  captured  all  merchantmen,  whether  neutral 
or  not,  put  the  crews  to  death,  and  appropriated  the  ships  and 
caxgo  (Thuc.  ii.  67).  But  this  capture  was  piratical,  and  the 
slaughter  unwarrantable,  even  according  to  the  not  very  humane 
customs  of  the  Greeks ;  and  we  read  afterwards  that  the  violation  of 
law  was  signally  revenged.  The  defence  which  Poppo  makes  is  itself 
indefensible,  "  that  the  whole  LacedsBmonian  confederacy  was 
terrestrial,  and  therefoi^e  they  put  to  death  as  enemies  all  whom 
they  took  at  sea"  (Bloomfield's  transL  of  Thuc.  iii.  392).  TU 
Tight  of  search  was  permitted  by  the  Greek  custom  (Pardessus, 
and  citations  there).  We  fear  that  in  many  cases  the  cruisers,  par* 
ticularly  if  they  were  privateers  (the  emplojrment  of  which  in  war 
was  lawful  among  the  Greeks),  would  not  take  the  trouble  to 
search. 

Neutral  Rights  on  Land. — Aimed  troops  could  not  cross  neutral 
territory  without  special  permission,  which  was  regarded  as  sa 
important,  that  provision  is  made  in  at  least  one  treaty  of  alliance, 
that  such  permission  shall  not  be  granted  except  upon  joint  resolu- 
tion of  the  contracting  powers  (Thuc.  v.  48). 

Treaty  of  Peace,  One  point  deserves  special  notice.  A  pro- 
vision for  the  restoration  of  cities  taken  during  the  war  was  not 
held  to  cover  cities  which  had  capittUcUed.  Thus  Plat^da  aod 
Nisaea  were  not  restored  at  the  peace  of  Kicias  (Grote,  vi.  669). 
The  treaty  was  commonly  concluded,  not  as  now  in  perpetuity,  but 
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for  a  term — a  long  term — of  yeara  It  was  confirmed  by  sacrifices, 
and  oaths  exchanged  by  the  contracting  parties, — ^the  most  usual 
and  solemn  oaths  in  each  state.  It  was  a  common  provision  that 
the  oaths  should  be  periodically  renewed ;  and  that  the  terms  of 
the  treaty  should  be  inscribed  on  columns  to  be  erected  in  the 
Tespective  cities,  and  at  some  place  of  great  religious  resort,  such  as 
Olympia  or  Delphi  See,  for  example,  the  treaty  concluded  by  Nicias 
^Thua  V.  18).  The  confirmation  by  oaths  gave  (according  to  the 
ideas  of  the  Greeks)  a  sanction  to  the  treaty  which  it  would  not 
otherwise  have  possessed;  and  it  seems  to  have  been  more  on 
account  of  breaking  the  oaths  than  on  account  of  breaking  the 
treaty  itself  that  the  Spartans  regretted  their  infringement  of  the 
thirty  years'  truce ;  a  breach  of  faith  to  which  they  ascribed  their 
aubsequent  disaster  at  Pylus. 

To  secure  the  performance  of  the  treaty  stipulations,  hostages 
were  given ;  and  so  little  faith  had  these  states  in  each  other's 
integrity,  that  lots  were  drawn  to  determine  which  state  should  be 
the  first  to  make  the  cessions  required  (Thuc.  v.  21).  Nor  can 
we  wonder  that  the  states  had  their  mutual  doubts  and  distrusta 
Not  to  speak  of  the  absolute  breach  of  a  treaty,  the  Greeks  were 
too  apt  to  satisfy  their  consciences  with  the  literal  observance  of 
their  obligations.  See  the  caise  of  Paches,  who  undertook  to 
restore  Hippias  ''  safe  and  sound,"  and  how  he  performed  the  pro- 
mise (Thuc.  iii  34). 

From  this  survey  of  the  International  Law  of  Greece,  it  is 
apparent  that  it  had  not  attained  the  same  degree  of  perfection  as 
the  rest  of  their  civilization.  The  causes  of  this  are  to  be  found  in 
the  Grecian  character  and  the  political  circumstances  of  the  Grecian 
states. 

In  relation  to  the  non-Hellenic  world,  the  Greeks  had  a  very 
slight  idea  of  right  or  duty.  Even  if  the  Greeks  had  been 
wUling  to  regard  the  ''barbarians"  as  their  equals,  to  stand 
with  them  on  the  same  platform,  this  would  have  been  of  little 
avail  There  are  two  parties  to  a  bargain,  and  the  Persians  were 
not  disposed  to  accept  a  position  of  equality.  If  the  Greeks 
despised  the  Persians  as  ignorant,  the  Persians  despised  the  Greeks 
aa  hucksters  and  cheats.  A  Persian  looked  on  a  Greek  as  a 
Spanish  grandee  might  have  looked  on  a  burgher  of  Amsterdam ; 
the  Greeks  looked  on  the  Persians  as  a  ''  man  of  culture "  looks 
upon  a  Philistine  or  an  ipicier. 

In  the  inter-Hellenic  world,  the  case  was  better,  but  still  far 
from  good.  The  Greeks  were  of  the  same  family  of  nations,  spoke 
substantially  the  same  tongue,  worshipped  the  same  gods.  We 
find  many  pleasing  instances  of  common  Hellenic  feeling,  as,  for 
example,  when  Cimon  said  he  would  not  consent  to  see  Hellas 
lamed  of  one  leg,  and  Athens  drawing  without  her  yoke-fellow 
(Sparta).      But  ninety  years  elapsed  before  a  Uke  appeal  was 
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addressed  to  the  Athenian  demos.  There  wei'e  some  elements  of 
union  within  Hellas,  but  there  were  more  of  variance.  A  good 
system  of  international  rights  cannot  arise  except  in  a  condition  of 
equilibrium,  and  the  Hellenic  world  was  almost  never  in  that  con- 
dition. The  Corinthians  complained  that  Athens  would  neither 
remain  at  rest  herself  nor  allow  rest  to  others  {vide  Grote,  vi  3). 
But  the  reproach  was  not  peculiar  to  Athens.  The  states  of  Hellas 
were  small  states.  Common  interests,  common  necessities,  arose  to 
induce  or  compel  an  alliance.  The  strongest  member  of  the  con- 
federacy assumed  the  headship,  and  headship  by  natural  process 
passed  into  empire.  The  weaker  states  thereupon  yearned  for  their 
old  independence.  The  tendency  to  autonomy  of  the  Greek  mind 
warred  against  the  tendency  to  empire  of  the  Greek  circumstances. 
There  were  two  great  powers,  Athens  and  Sparta,  each  anxious  for  the 
leadership,  and  each,  when  deprived  of  it,  anxious  to  foment  the  ele- 
ments of  discord  within  the  confederation.  These  were,  in  the  most 
remarkable  period  of  Grecian  history,  the  two  poles  of  Hellenic  life, 
manners,  sentiments,  government,  and  power.  Between  these  the 
balance  of  power  continually  oscillated.  Not  only  were  the  states 
small ;  there  were  too  many  of  them.  No  single  state,  no  two  or  three 
states  put  together,  were  so  strong  as  to  prevent  an  ambitious  rival 
from  putting  them  in  a  position  of  inferiority  if  he  chose  to  mani- 
pulate the  rest»  of  the  smaller  states.  Add  to  which,  that  the 
smallness  of  the  states  produced  frequent  causes  of  war,  and  made 
the  wars  more  destnictive.  Border  territory  is  more  than  ordinarily 
fertile  of  disputes,  and  border  warfare  is  more  than  ordinarily 
severe.  But  most  of  the  Grecian  states  being  mere  strips  of  terri- 
tory, were  altogether  border. 

When  we  consider,  also,  the  want  of  even  such  sanction  as  inter- 
national law  has  now,  the  sanction  of  opinion  (for  how  was  opinion 
in  those  ancient  days  to  be  communicated  ?) ;  the  many  causes  of 
disturbance  in  rival  races,  rival  forms  of  government,  and  the  inde- 
terminate relations  of  colonies  and  dependencies ;  the  small  size  of 
the  Grecian  states,  compelling  the  employment  of  citizen  soldiers, 
who  did  not,  like  professional  soldiers,  fight  merely  in  obedience  to 
the  command  of  the  general,  but  fought  for  a  war  that  was  their 
own  war,  for  which  perhaps  they  had  given  their  vote — fought  per- 
haps to  retaliate  an  injury  done  to  their  own  family  and  possessions 
in  the  past,  or  to  secure  against  such  an  injury  in  the  future ;  when 
we  consider  all  this,  need  we  wonder  that  the  principles  of  inter- 
national intercourse  were  incompletely  developed,  need  we  wonder 
that  wars  were  frequent  and  the  usages  of  war  mercilessly  severe. 
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REMAEKS  UPON  EECENT  ENGLISH  CASES. 

Public  Policy, — ^Two  cases  relating  to  questions  of  public  policy,  as 
bearing  upon  the  legality  of  contracts  and  the  power  to  enforce  them, 
have  recently  been  decided  in  the  Court  of  Chancery.    In  the  case 
of  JEstcourt  V.  Ustcourt  ffop  Essence  Company  (10  Law  Rep.,  Ch. 
Ap,  276),  the  plaintifis,  who  were  manufacturers  of  a  substance 
dJled  Estcourfs  Hop  Supplement,  sought  to  restrain  the  defendant 
from  selling  a  substance  which  he  csdled  Hop  Essence,  and  which, 
they  maintained,  to  be  identical  with  their  Supplemen^t,  and  the  sale 
of  which  they  contended  was  a  gross  breach  of  faith  towards  them, 
and  in  violation  of  his  agreements.    They  further  sought  to  re- 
strain him  from  maldng  use  of  the  name  Hop  Essence,  as  calcu- 
lated to  mislead  the  purchaser  of  the  Supplement.    Upon  the  merits, 
the  defendant  was  ultimately  successful,   the  Lord  Chancellor 
(Cairns)  and  Lord  Justice  (Mellish)  being  of  opinion  that  the 
plaintiffs  had  failed  to  establish  their  case,  and  that  the  bill  ought 
to  have  been  dismissed.     But  upon  the  question  of   costs  the^ 
former  judge  remarked — "  The  case  is  very  peculiar.    The  plain- 
tiffs ask  us  in  fact  to  try  the  issue  whether  the  two  compounds  are 
the  same,  but  do  not  reveal  what  is  the  composition  of  the  sub- 
stance which  they  sell.    The  defendants  also  do  not  offer  to  dis- 
cover what  is  the  composition  of  the  substances  which  they  profess 
to  make.      They  are  both  entitled  to  practise  this  concecdment, 
but  they  cannot  ask  the  Court  to  decide  an  issue  which  cannot  be 
satisfactorily  dealt  with  unless  the  composition  of  the  substances  is 
known.    This,  however,  is  not  alL     It  is  impossible  not  to  see 
that  these  substances  are  introduced,  recommended  and  sold  for 
the  purpose  of  enabling  brewers  to  supply  to  the  public  a  liquid 
which  they  may  represent  to  the  public  as  being  made  with  pure 
hops,  when  it  is  not  in  fact  so  made.    It  is  also  clear  that  this  was 
to  be  done  secretly,  because,  if  the  public  knew  what  was  done,  they 
would  not  buy  the  beer  so  manufactured.    I  do  not  express  any 
opinion  whether  the  use  of  these  compounds  would  come  within 
the  description  of  adulteration,  but  clearly  the  object  was  to 
induce  the  public  to  buy  one  thing  when  they  thought  they  were 
buying  another.     It  is  not  the  province  of  this  Court  to  protect 
speculations  of  this  kind,  nor  ought  a  defendant  who  is  engaged 
in  a  business  of  the  same  kind  to  obtain  costs  even  when  suc- 
cessful."   It  is  somewhat  difficult  to  see  upon  what  principle  this 
decision  as  to  costs  was  founded.    Pcusta  illicita  and  contra  bonos 
mores  have  often  formed  the  subject  of  judicial  decision,  but  where 
the  contract  was  deemed  immoral,  action  was  refused,  and  the 
Court  did  not  go  into  the  merits  at  all.     Here  the  merits  appear 
to  have  been  fully  discussed,  with  the  effect  of  securing  the  defen- 
dant from  the  restraint  sought  to  be  imposed  upon  him  by  the 
plaintiffs,  and  yet,  contrary  to  the  general  and  well-established 
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rule,  he  could  not  recover  his  expenses.  It  might  be  true  that  he 
was  engaged  in  the  same  trade  as  the  plaintiffs,  and  his  position 
•as  regard  the  public  might  be  the  same,  but  his  position  as 
regards  this  particular  matter  of  the  injunction  sought  to  be  put 
upon  him  was  different.  He  had  succeeded  in  his  defence,  and 
why  was  he  denied  the  full  benefit  of  that  success  ?  Such  a  case 
would  seem  to  occupy  a  middle  place  between  actions  founded 
fipon  ordinary  and  respectable  contracts,  and  those  which  from  the 
immoral  character  of  the  obligation  will  at  once  be  expelled  from 
A  court  of  justice. 

In  the  case  of  the  Printing  and  NwmericcU  Registering  Company 
V.  Sampson  (10  Law  Bep.  £.  C.  462),  an  attempt  was  made  to  get  rid 
of  an  agreement  by  which  certain  parties  had  assigned  all  future 
patent  rights  of  a  like  nature  to  a  particular  patent  sold,  on  the 
ground  that  such  a  patent  was  against  public  policy,  as  it  tended 
to  discourage  inventors.     It  was  contended  that  if  a  man  knew 
that  he  had  already  received  the  price  of  his  invention  he  will  not 
make  public  any  invention.     It  seems  a  strange  and  desperate 
argument  to  have  advanced,  but  was  seriously  considered  by  Sir 
O.  Jessel,  M.R,  who  said,  in  giving  judgment — ^"  It  must  not  be 
forgotten  that  you  are  not  to  extend  arbitrarily  those  rules  which 
say  that  a  given  contract  is  void  as  being  against  public  policy, 
because  if  there  is  one  thing  which  more  than  another  public 
policy  requires,  it  is  that  men  of  full  age  and  competent  under- 
standing shall  have  the  utmost  liberty  of  contracting,  and  that 
their  contracts,  when  entered  into  freely  and  voluntarily,  shall  be 
held  sacred,  and  shall  be  enforced  by  courts  of  justice*    There- 
fore, you  have  this  paramount  public  policy  to  consider,  that  you 
ere  not  lightly  to  interfere  with  this  freedom  of  contract"   Having 
gone  on  to  shortly  state  the  principle  under  discussion,  and  the 
extent  to  which  it  has  been  applied,  viz.,  to  acts  against  public 
policy,  or  against  the  rules  of  morality,  he  observes — "  I  should  be 
sorry  to  extend  the  case  much  further.    I  am  satisfied  there  is  no 
reason  for  so  extending  it  in  this  case.   In  the  first  place,  it  has  been 
assumed  that  a  man  will  not  invent  without  pecuniary  reward. 
Experience  shows  us  that  that  must  not  be  taken  as  an  absolute 
truth.    Some  of  the  greatest  inventions  which  have  been  of  the 
most  benefit  to  mankind  have  been  invented  by  persons  who  have 
given  their  inventions  freely  to  the  world.    Again,  it  is  supposed 
that  a  man  who  has  obtained  money  for  the  future  products  of 
his  brain  will  not  be  ready  to  produce  these  products.     That  must 
not  be  assumed.    Nothing  is  more  common  in  intellectual  pur- 
suits than  for  men  to  soil  beforehand  the  future  intellectual  pro- 
duct before  it  is  made,  or  even  conceived."  Having  given  examples, 
he  continues — "  These  examples  are,  to  my  mind,  entirely  repug- 
nant to  the  argument  that  there  is  any  public  policy  in  prohibiting 
such  contracts.     On  the  contrary,  pubHc  policy  is  the  other  way. 
It  encourages  the  poor,  needy,  and  struggling  author  or  artist" 
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Presutned  Marriage, — In  the  case  oi  Lyle  v.  EUwood  (19  L.  R, 
E  C.  98),  a  judgment  was  given  by  Vice  -  Chancellor  Sir 
Charles  Hall,  dealing  with  the  subject  of  marriage  by  habit  and 
repute,  so  familiar  to  Scotch  lawyers.  In  that  case  the  question 
of  importance  came  to  be  whether  or  not  a  marriage  had  been 
entered  into  between  a  certain  John  Ellwood  and  Sarah  Campbell. 
By  the  law  of  England  it  would  appear  that  the  evidence  required 
to  establish  a  marriage  depends  upon  the  object  for  which  the 
proof  of  marriage  is  required.  Thus  habit  and  repute  would  not 
be  suificient  in  an  indictment  for  bigamy,  although  it  might  hold 
good  where  the  marriage  is  not  the  point  so  directly  in  question. 
In  Lyle's  case,  evidence  of  marriage  was  necessary  in  order  to 
establish  a  claim  on  next  of  kin,  and  it  consisted  of  a  divided 
repute.  The  parties  had  lived  in  various  parts  of  Scotland  as  man 
and  wife,  and  bad  entered  their  children  as  legitimate  in  baptismal 
registers.  On  the  other  hand,  proof  was  led  that  amongst  the 
relatives  and  connections  they  had  not  been  treated  as  married 
persons,  and  in  EUwood's  will  no  provision  was  made  for  his  chil- 
dren by  Sarah  Campbell.  The  case  was  treated,  it  may  be  stated, 
as  not  depending  upon  Scotch  law.  It  was  maintained  in  the 
argument  against  the  marriage  that  a  reputation  such  as  that  set 
up  must  not  be  divided,  and  Mr.  Eraser  was  quoted,  who  lays  down 
that  "  if  the  repute  be  divided  it  is  no  repute  at  all."  The  Vice- 
Chancellor,  however,  founding  upon  a  number  of  decided  cases,  in- 
cluding that  of  Breadalbane,  has  rejected  this  contention.  He 
observed,  in  giving  judgment—"  It  cannot,  I  think,  be  contended 
that  wherever  there  is  evidence  of  repute  on  one  side  and  on  the 
other  a  marriage  cannot  be  established.  It  appears  to  me  that  the 
Court  can,  and  should  in  the  present  case,  receive  and  act  upon  the 
evidence  to  which  I  have  referred,  as  answering  and  outweighing 
the  evidence  that  there  was  a  repute  that  there  had  not  been  a 
marriage." 


THE  SWISS  ALLMENDS. 


We  extract  the  following  account  of*  the  Swiss  common  lands  from  the 
Rev.  Barham  Zincko's  "  Second  Month  in  Switzerland : " 

"Allmend  means  land  which  is  held  and  used,  as  the  word  itself 
indicates,  in  common.  In  this  general  sense  it  includes  common  land 
of  all  kinds,  whether  in  pasture,  under  forest,  or  in  cultivation.  In 
ordinary  usage,  however,  it  has  come,  without  absolutely  excluding  the 
two  former  kinds,  to  signify  common  land  under  cultivation,  with,  in 
fact^  almost  a  further  restriction  to  common  land,  in  which  the  cul- 
tivation is  effected  by  the  spade,  or  at  all  events,  by  the  hand  of  man. 

'*  It  is  to  the  old  burgers  in  any  commune  that  these  kinds  of  land  are 
common.     The  old  burgers  are,  with  but  very  few  exceptions,  the  lineal 
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descendants  of  those  who  weie  buxgezSy  saj  200,  it  maj  have  been 
500,  or  even  1000  years  ago.  New  bnigess  are  those,  or  the  descen- 
dants of  those,  who,  having  come  in  from  other  cantons,  or  communes, 
settled  in  the  place,  and  who  have  no  rights  of  anj  kind  in  the 
common  land.  Land  maj  be  common  to  all  the  old  bnigers  of  a 
commune  equally :  it  is  then  said  to  belong  to  the  commune.  Or  it 
may  belong  to  sections  of  the  old  burgers,  as,  for  instance,  to  those 
who  reside  in  a  particular  hamlet ;  or  to  those  who  belong  to  a  par- 
ticular class  of  families ;  and  these  may  hold  it  either  simply  for  their 
own  use,  or  for  the  promotion  of  some  defined  object:  in  any  such 
cases  it  is  said  to  belong  to  a  corporation. 

''A  Swiss  commune  may  be  taken  as  the  analogue  of  an   English 
parish.     The   difference   is   that   all    the   burgers,  old  and  new,  of  a 
commune  have  now,  generally — the  old  burgers,  according  to  the    old 
theory  of   the   commune,   had   always   had — an   equal    voice   in   the 
government  and  administration  of  the  affidrs   of  the   commune,    with 
the  exception  of  the  management  and  usufruct  of  the   common  pro- 
perty,   which  belongs,   as   it  always  has  done,  exclusively  to  the  old 
burgers,  either  collectively,  or  sectionally.   Residents  from  other  cantons, 
or  communes,  are  now  pretty  generally  admitted  more  or  less  completely 
to  participation  in  political  rights.       Formerly  this  was  not  the  case : 
they  were  only  tolerated.     But  with  respect  to  the  common  property, 
whether  of  the  commune  or  of  its  corporations,  they  are  still  rigidly 
excluded  from  aU  participation  in  it      For  instance,  there   are   alien 
&milies,  that  is  to  say,  not  descended  from  old    burgers,  which   have 
been  settled  in  Schwyz  for  two  centuries,  but  which  at  this  day  have  no 
share  in  the  common  lands;     In  order  to  bring  an  English  rural  parish 
into  the  same  political  condition  as  a  Swiss  commune,  the  humblest 
day-labourer  ought  to  have,  theoretically  and  practically,  an  equal  voice 
with  the  squire  in  the  election  of  the  magistrates  and  officials  of  all 
kinds,  and  in  the  management  of  the  Church  funds,  the  schools,   the 
roads,   the  water  supply,  the  poor,  &c.,   of  the  parish.      To  take  an 
extreme  supposition,  the  parochial  assembly  ought  to  be  competent  to 
enact  that  the  parish  should  hire  or  buy  so  much  land  as  would  enable  it 
to  allow  to  each  family  a  quarter,  or  half,  of  an  acre  of  garden  ground, 
rent  free.     If,  for  the  purpose  of  enabling  us  to  understand  the  differ- 
ence, we  take  the  Swiss  commune  to  represent^  in  the  political  order, 
the    natural   state  of    things,   we  must  then  regard  the  English  rural 
parish  as  having  lost  a  part  of  its  rights  through  the  usurpations  of  the 
central  government,  which  now  appoints  the  magistrates,   &c. ;   and  as 
having  had  the  majority  of  its  inhabitants  disfranchised  by  the  usurpa- 
tions of  the  rate-payers.      Or  if  we  regard  the  English  rural  parish  as 
the  perfection  of  local  organisation,  we  must  say  that  the  Swiss  com- 
mune has  usurped  on  the  one  side  the  legitimate  powers  of  the  central 
government,  and  on   the  other  deprived  the  natural  parochial  deposi- 
taries of  power,  that  is  to  say,  the  rate-payers,  of  their  rightful  privilege 
of  being  the  exclusive  administrators  of  everything  in  which  the  parish 
is  concerned.     The  governing  element  in  the  idea  of  our  parish  appeals 
to  be  the  land,  in  that  of  the  Swiss  commune,  the  individual  man. 

"  The  commune,  then,  is  not  far  from  being  an  independent,  autono- 
mous entity,  both  politically  and  economically.     What  we  have  now  to 
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eonsider  is  one  department  of  its  economy ;  that  of  its  common  lands. 
These,  as  I  have  already  mentioned,  consist  of  three  distinct  kinds ; 
summer  pastures,  forests,  and  cultivable  land.  It  follows  from  the 
fact  of  its  autonomy  that  each  commune  will  manage  its  common  pro- 
perty yeiy  much  in  its  own  fashion ;  and  probably  there  are  no  two 
communes  which  manage  it  in  precisely  the  same  fashion.  But  it  also 
follows  from  the  general  similarity  of  their  circumstances  and  conditions, 
that  certain  general  features  will  pervade  their  management  everywhere. 
It  is  with  these  general  features  that,  in  a  notice  of  this  kind,  we  are 
chiefly  concerned. 

**  We  will  begin  with  the  common  pastures  for  summering  cattle — the 
alpes.  Upon  this  subject  the  Statistical  Bureau  of  the  Federal  Govern- 
ment published,  in  1868,  a  quarto  volume  of  435  pages.  It  is  a  work 
of  very  comprehensive  details,  and  of  much  interest  It  exhibits  com- 
pletely, and  analyzes  thoroughly,  all  the  information  the  office  had,  up 
to  that  date,  been  able  to  collect  on  the  subject  I  will  now  extract 
from  this  report  such  leading  particulars  as  will  give  the  reader  a  general 
knowledge  of  this  part  of  the  matter,  premising  the  observation,  which 
the  Bureau  makes,  that  whatever  errors  there  may  be  in  the  figures 
must  always,  for  obvious  reasons,  be  on  the  side  of  their  fedling  short 
of  the  trutii. 

''The  number  of  alpes  is  4,559.  Their  aggregate  area,  in  English  acres, 
is  somewhere  about  2,650,000 ;  which  about  equals  the  area  of  the- 
four  counties  of  Middlesex,  Surrey,  Sussex,  and  Kent  Their  capital 
value,  by  the  returns  made,  is  77,186,103  &ancs.  But,  as  the  office 
remarks,  that  probably  at  least  a  half  must  be  added  to  this  sum  to  get 
at  the  true  figures,  we  may  suppose  that  their  aggregate  capital  value  is,. 
in  English  money,  about  £4,500,000.  Their  letting  value  is  returned  at 
3,362,642  francs.  The  number  of  cow-runs  is  returned  as  270,389» 
The  average  number  of  days  the  alpes  are  fed  at  93.  The  gross  revenue 
at  10,893,874  francs.  The  net  revenue  at  9,545,007  francs.  A  fairly  good 
cow  in  Switzerland,  I  was  told,  is  worth  twenty  napoleons.  We  will 
take  the  good  and  the  indifferent  as  averaging  fifteen  napoleons.  This 
will  make  the  value  of  the  stock  yearly  put  on  the  alpes,  in  English 
money,  £3,250,000.  If  then  we  put  the  capital  value  at  £4,500,000, 
and  to  this  add  the  value  of  the  stock,  and  for  the  sake  of  round 
sums,  raise  the  net  proceeds,  which  we  may  do  safely,  to  12,500,000 
francs,  we  shall  have  £500,000  as  a  net  revenue  on  a  capital  of 
£7,750,000.  This  will  give  a  little  less- than  7  per  cent  profits  for  this 
portion  of  the  property  of  the  Swiss  people,  for  93  days.  The  Bureau 
calculates  a  much  higher  rate  of  profit  I  say  for  93  days,  because  though 
this  is  all  they  get  during  the  year  from  the  alpes,  the  cows  are  earning 
profits  for  them  elsewhere  during  the  rest  of  the  year. 

'^  To  this  £500,000  of  profits  we  must  add,  looking  at  the  concern 
from  a  national  point  of  view,  the  support  of  all  those  who,  as  cowherds 
and  cheese-makers,  or  as  engaged  in  the  sale  at  home  of  the  cheese,  or  in 
its  transportation  to  foreign  markets,  are  wholly,  or  in  part,  maintained 
by  it  No  deductions  need  be  made  from  this  net  sum,  for  the  cows 
replace  themselves ;  and  whatever  is  expended  on  the  pastures  has  been 
already  deducted. 
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*'  We  now  come  to  the  diBtribution  of  this  property  and  of  its  income. 

Taking 

Francs 

The  capital  value  at  the  low  and  uncorrected  figures  of     .       77,186,103 

The  letting  ......         3,362,642 

The  total  gross  revenue     .....       10,893,874 

and  distributing  these  several  sums  according  to  ownership,  we  find  the 
respective  interests  of  the  several  owners  to  be  as  follows : 

Communes 

Communes        ""L^Jl^*^    Coipo«tioii8  ^^ 

owners  *  owners 

jointly 

Capital  value,      26,226,265      3,851,489  14,665,487  32,542,853 

Letting  value,       1,127,356         199,270  443,803  1,592,214 

Gross  revenue,       4,010,102         624,102  1,788,224  4,471,446 

*^  From  this  it  would  appear  that  the  average  selling  value  of  a  cow-run 
for  an  average  of  93  days  is  287  francs.  Its  average  letting  value 
12  francs  48  cents.  Its  gross  average  revenue  40  francs  45  cents. 
This  is  according  to  the  returns,  which  very  much  under-rate  the  true 
figures.  Their  respective  values  in  the  neighbourhood  of  populous 
towns  rise  to  several  times  the  amounts  of  these  averages. 

"  The  figures  given  will  enable  the  reader  to  understand  the  magnitude 
of  this  part  of  our  subject.  The  population  of  Switzerland,  now  some- 
what over  2,500,000,  has,  in  proportion  to  its  numbers,  a  larger  share 
in  the  manufacture  of  cotton  and  silk  than  any  other  in  the  world. 
Of  course  this,  and  the  rapid  increase  in  the  number  of  travellers  who 
every  year  visit  the  country,  must  have  of  late  very  much  augmented 
the  population.  I^  however,  we  divide  this  augmented  population 
into  families  of  six  souls  each,  we  shall  find  that  the  revenue  accruing 
from  communal  and  corporation  alpes,  excluding  those  held  by  private 
owners,  is  still  sufficient  to  give  yearly,  for  these  93  days,  10s.  to 
every  family  in  the  country.  The  sum  required  to  do  the  same  for 
every  family  in  the  United  Kingdom  would  be  X2,666,666  aryear. 
But  as  we  know  that  in  Switzerland  the  majority  of  families,  from 
living  in  towns  and  from  other  causes,  have  no  share  in  the  revenue 
accruing  from  the  use  of  the  common  alpes,  we  must  set  down  the 
average  share  of  each  actual  participant  as  very  much  more  than  double 
this  sum.  In  fact,  two  would  be  a  low  average  for  the  number  belong- 
ing to  those  who  send  up  cows  to*  these  alpes  :  but  if  we  take  two  as  the 
average,  this  would  give  about  £3  a  year  as  the  average  net  profit  of  each 
usager. 

''  The  next  point  for  consideration  is,  how  has  it  come  about  that  these 
common  pastures  form  so  large  a  feature  in  Swiss  agronomy  1  The  pro- 
bability is  that  the  system  was  once  universal  in  Switzerland ;  and  not 
among  the  Swiss  only,  but  also  among  all  other  people  when  they  were 
in  the  stage  which  is  intermediate  between  the  pastoral  and  the  agricul- 
tural condition.  The  agricultural  condition  implies  a  precedent  pastoral 
condition.  Now  as  long  as  people  are  in  the  pastoral  stage,  or  in  the 
intermediate  stage,  when  the  agricultural  and  the  pastoral  are  in  conflict^ 
common  pasturage  is  inevitabla  The  system  now  in  vogue  in  our 
Australinn  colonies  is  not  a  case  to  the  contrary,  because  that  belongs  to 
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the  area  of  capital,  and  takes  its  fonn  from  the  action  of  capital  There 
is  abundant  evidence  of  this  conflict,  with  its  necessary  condition, 
common  pasturage,  having  once  been  the  rtlle  in  Germany,  in  France,  in 
this  country,  and  elsewhere." 

In  giving  an  explanation  of  the  way  in  which  the  system  of  common 
land  and  common  pasturage  was  at  one  time  prevalent  all  over  Europe,. 
as  an  illustration  of  his  theory,  the  author  takes  the  case  of  the  Forest 
Cantons: 

**  Let  us  take  the  case  of  these  Forest  Cantons.  In  order  to  under- 
stand their  position  in  respect  of  this  matter,  we  must  not  limit  our 
view  to  their  present  condition ;  we  must  go  further  back ;  our  survey 
must  include  a  wider  range.  Some  centuries  ago  they  were  much 
secluded  from  the  world.  At  that  time  there  was,  in  comparison  with 
what  we  now  see  in  them,  very  little  cultivable  land  reclaimed.  Means 
of  communication  by  wheeled  carriages  had  not  yet,  in  most  places,  been 
so  much  as  thouglit  about.  The  people  therefore  were  thrown  almost 
entirely  upon  their  own  scanty  lo.cal  resources.  With  hardly  any  means 
for  getting  supplies  from  without,  with  very  little  land  for  cultivating 
cereals,  and  in  the  days  before  maize  and  potatoes,  their  chief  reliance 
was  npon  their  cows.  It  is  very  much  so  even  at  this  day.  But  in 
those  days  the  reliance  was  all  but  unqualified.  Their  cows  supplied 
them  not  only  with  a  great  part  of  their  food,  but  also,  through  the 
surplus  cheese,  with  tools,  and  everything  else  they  were  incapable  of 
producing  themselves  from  the  -  singularly  limited  resources  of  their 
secluded  valleys.  The  Switzer  was  then  the  parasite  of  the  cow. 
There  were  no  ways  in  which  money  could  be  made  :  there  were  no 
manufactures,  and  no  travellers,  and  so  there  were  no  innkeepers  to 
supply  travellers,  nor  shopkeepers  to  supply  the  wants  of  operatives, 
manufacturers,  and  travellers;  and  there  were  none  who  had  been 
educated  up  to  the  point  that  would  enable  them  to  go  abroad  to 
make  money  with  which  they  might  return  to  their  old  homes : 
neither  they  nor  the  world  were  then  in  a  condition  to  admit  of  this. 
The  adoption  of  foreign  military  service  for  a  livelihood,  which  was  a 
common  practice  at  this  period,  was  a  proof  of  the  poverty  of  the 
country,  and  did  not  at  all  contribute  to  enrich  it;  for  the  savings 
from  their  pay,  brought  home  with  them  by  those  who  returned,  could 
never  have  compensated  for  the  cost  of  bringing  up  those  who  through 
the  practice  were  lost  to  the  country.  If  the  general  population  had  not 
had  the  means  for  keeping  cows,  they  would  not  have  had  the  means 
for  living.  The  problem,  therefore,  for  them  to  solve  was.  How  was 
every  family  to  be  enabled  to  keep  cows  1  Under  the  conditions  of  those 
times  the  family  that  could  not  have  kept  cows  must  have  ceased  to  exist. 

"  The  local  conditions  were  very  peculiar.  Small  prairies  might  be 
formed  in  the  valley  bottoms,  and  by  quarrying  the  rocks,  levelling, 
surfiEu^e-soiling,  and  irrigation,  they  might  in  some  places  be  carried  a 
little  way  up  the  mountain  sides.  But  if  the  grass  of  these  prairies  were 
to  be  consumed  by  the  cattle  in  the  summer,  there  would  be  no  provi- 
sion for  them  in  the  coming  winter.  As,  then,  the  prairies  could  not  be 
fed  in  summer,  what  was  to  be  done  with  the  cattle  at  that  season  ? 
The  mountain  pastures,  which  could  not  be  cut  for  hay,  enabled  them 
to    meet  this  difficulty.      The  cows   of   the  village  community  might 
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daiing  the  summer  be  kept  on  these  mountain  pastures,  and  this  would 
admit  of  the  bottom  and  the  irrigated  prairies  being  zeserved  for 
making  hay,  which  might  support  the  cows  in  winter  and  spring. 
This,  Uierefore,  must  be  the  plan.  Every  one  must  have  the  right  of 
sending  his  cows  up  to  these  summer  pastures.  Every  one  in  summer 
then  would  be  able  to  devote  himself  to  keeping  up,  perhaps  to  eidai^iiiig 
a  little,  his  prairie  land,  and  to  making  and  storing  up  hay  for  winter. 
But  this  would  depend  on  a  sufficient  amount  of  summer  pasturage  being 
kept  common.  Common  property  is  not  generally  well  looked  after,  or  made 
the  most  of:  but  this  is  true  of  Alpine  pasturage  in  a  less  degree  than 
of  other  kinds  of  commonable  land,  because  it  does  not  depend  for  its 
produce  upon  care  and  labour,  as  a  commonable  cornfield  or  a  common- 
able vineyard  would;  nor  is  it  easily  exhausted,  for  it  is  at  rest 
throughout  at  least  two-thirds  of  the  year.  It  is  very  different  with 
prairie,  that  is  to  say,  made  and  cultivated  grass  land;  its  first 
formation — it  is  all  made  land — and  the  maintenance  of  its  fertility 
sufficient  for  the  two  or  three  crops  of  hay  taken  yearly  from  it,  and 
the  making  and  storing  up  of  this  hay,  require  an  amount  of  attention 
and  labour  it  would  be  vain  to  expect  as  a  general  rule  without  the 
stimulus  of  private  property.  If  common  labour  were  attempted  in  a 
matter  of  this  kind,  most  men  would  endeavour  to  throw  as  much  as  pos- 
sible of  the  work  on  their  neighbours  ;  and  as  to  improvements  of  the 
common  property,  what  would  then  in  theory  be  everybody's  business, 
would  in  practice  be  nobody's:  the  labour  would  be  both  less  in 
amount,  and  less  enterprising.  Clearly  the  best  system  with  respect  to 
the  prairies  was  that  they  should  be  pretty  generally  private  property. 
The  mountain  pastures  were  already  formed.  They  were  the  gift  of 
nature.  They  could  not  be  very  much  improved.  Under  any  treatment 
they  would  continue  to  exist  Not  so  with  the  prairies.  They  conld 
not  have  been  created  without  a  vast  amount  of  labour,  and  they 
could  not  be  maintained  without  its  continuance.  And  so  it  came  to 
be  the  established  rule,  that  the  natural  summer  pastures  should  be 
common,  and  that  every  burger  should  have  as  many  cows  kept  upon 
them  in  the  summer  as  he  had  himself  kept  during  the  previous  winter 
with  the  hay  he  had  made  from  his  labour-created  and  labour-maintained 
prairies ;  or,  if  as  yet  he  had  no  prairies,  with  the  dried  leaves  and 
coarse  stuff  he  had  been  able  to  collect  from  the  common  forest 

**  If  these  mountain  pastures  had  been  allowed  to  become  private  pro- 
perty in  those  times  when  the  people  were  parasites  of  the  cows,  the 
few  who  had  got  hold  of  them  would  have  been  very  rich,  and  those  who 
had  £sdled  to  secure  a  share  in  them  would  have  been  quite  starved  out 
They  would  not  have  been  able  to  have  kept  cows  through  the  winter 
because  in  the  summer  they  would  have  been  obliged  to  put  them  on 
their  little  bits  of  prairie  ground,  and  so  could  not  have  reserved  their 
produce  for  winter. 

"  We  now  come  to  the  second  part  of  the  common  property  of  these 
Cantons — ^the  foresta  Under  the  conditions  of  the  past  it  was  as  neces- 
sary that  there  should  have  been  common  forests  as  it  was  that  there 
should  have  been  common  summer  pastures.  Wood,  with  the  exception, 
here  and  there,  of  turf,  and  which  followed  the  same  rules,  was  in 
Switzerland  the  only  fuel     In  times  when  men  did  not  live  much,  or  it 
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all,  on  wages,  and  wood  was  tbe  only  fuel,  it  was  necessary  that  all 
the  membera  of  the  community  should  have  the  right  of  taking  so  much 
as  would  supply  their  absolute  wants  from  the  contiguous  forest.  This 
also,  therefore,  must,  at  all  events  so  far,  remain  common  property. 
That  it  should  have  been  so  was  quite  imperative  in  Switzerland,  on 
account  of  the  length  and  the  severity  of  the  winter.  If  any  members  of 
the  community  had  been  excluded  from  the  right  of  fuel,  they  would 
have  died  of  cold.  Suppose  that  these  forests  had  been  allowed  to  become 
private  property :  two  evil  consequences  would  have  ensued ;  a  large  part 
of  the  existing  population  would  forthwith  have  been  deprived  of  the 
means  of  obtaining  fuel ;  and  as  a  private  owner  might  do  with  his  own 
what  he  pleased,  his  necessities,  or  greed,  or  bad  judgment,  might 
bring  him.  to  cut  down,  at  one  time,  a  large  portion  of  the  forest,  or 
might  prevent  his  taking  the  care  necessary  for  maintaining  it  in  a  ser- 
viceable condition  for  the  generations  that  would  follow  him.  These 
difficulties  were  overcome  by  keeping  the  forest  in  the  hands  of  the  com- 
munity, and  distributing,  on  a  plan  which  would  be*  fair  to  aU,  the 
amount  of  fuel  that  would  be  necessary  for  each.  It  thus  became  the 
interest  of  all  to  see  that  the  forests  were  not  wastefuUy  used,  and  were 
properly  maintained  ;  and  a  regular  supply,  which  was  the  great  point, 
of  what  was  indispensable  was  secured  for  all. 

**  The  rule  generally  observed  in  the  distribution  of  the  produce  of 
the  common  forests  was,  that  each  family  should  have  an  allowance  of 
fuel,  and  of  timber  for  repairs,  in  proportion  to  the  size  of  his  dwelling- 
house  and  byre ;  so  many  solid  klafters  for  the  former,  and  so  many 
hewn  timber  trees,  generally  fir,  for  the  latter.  In  the  days  before 
accumulations  of  capital,  when,  through  the  condition  of  each  being 
mainly  the  result  of  his  own  industry  and  actual  manual  labour,  all 
were  kept  pretty  much  on  an  equality,  this  method  of  distribution  was 
fail  enough.  Its  principle  was  analogous  to  that  which  was  observed  in 
the  use  of  the  common  pastures. 

"  Under  the  circumstances  of  time  and  place  the  maintenance  of  com- 
mon property  in  the  forests  was  a  matter  of  life  and  death.  In 
these  valleys  at  that  time  there  were  no  ways  of  earning  the  means  for 
buying  fuel  The  people  had  in  summer  to  be  attending,  each  to  his 
Uttie  bit  of  prairie  land,to  his  hay-making,  and  to  his  little  plot  of  com ; 
and  in  winter  he  must  still  be  at  home,  looking  after  and  tending  to 
his  cows,  and  doing  the  many  things  requisite  for  the  maintenance 
of  his  family ;  and  which,  under  the  circumstances  of  the  time  and 
place,  would  not  have  been  done  at  all  if  not  done  by  himself. 

"  What  has  now  been  said  about  the  mountain  pasture  and  fuel  fully 
explains  the  disabilities  laid  on  residents  who  had  come  in  from  other 
cantons  or  communes.  They  were  excluded  from  political  rights,  and 
from  participation  in  the  common  property,  not  out  of  any  mean  and 
unreasonable  jealousy,  but  because  the  common  property  was  barely 
sufficient  for  the  existing  burgers — population  always  increases  up  to,  it 
might  be  more  truly  said  down  to,  the  means  of  subsistence — and 
increase  of  numbers  would  have  destroyed  the  action  and  benefits  of  the 
system :  the  only  system  then  and  there  possible. 

"  We  still  have  to  consider  a  third  kind  of  commonable  land — the 
garden-ground.  This  was,  originally,  as  necessary  as  the  other  two 
kinds.     It  would  amount  for  each  to  shares  of  an  acre  or  two.     It  com- 
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pleted  the  support  of  the  family.     It  was  au  indispensable  snpplement 
to  the  cows  and  the  fuel     And  even  in  these  times,  when  money  can  be 
earned  in  many  ways,  the  quarter,  ot  half,  of  an  acre,  in  some  places 
still   the  whole  acre,  which  can  be  assigned  to  each  member  of   the 
commune,  has  some  advantages.     It  enables  the  family  to  secure  a  suffi- 
cient supply  of  cabbages,   onions,    haricots,  flax,  hemp,  potatoes,  and 
occasionally,  a  serviceable  amomit  of  wheat  or  maize.     Formerly  there 
was  no  other  way  for  the  household  to  procure  these  articles  :  though, 
indeed,   in  these  days,  this   obvious  advantage  is  sometimes  counter- 
balanced by  greater,  but  less  obvious  disadvantages.     The  old  rule  was 
that  every  commune  should  have  a  certain  amount  of  ierre  lahorable ; 
and  that  this  should,  at  stated  periods,  say  every  year,  every  five,  ten, 
or  twenty  years,    as   might   be  the  local  arrangement,  be  reportioned 
among  those   who  would    themselves   cultivate   their  lots.    •  The  com- 
munity must  have  hands  and  hearts  to  protect  it,  indeed  even  to  enable 
it  to  be  a  community ;  and  these  hands  and  hearts  must  have  the  means 
of  living ;  and  if  all  the  teire  lahorable  had  been  allowed  to  fall  into  the 
condition  of  private  property,  many  would  have  been  deprived  of  a 
necessary  ingredient  in  the  means  of  living.     And  here  again,  if  Beis- 
assen  had  been  admitted  to  a  participation  in  the  communal  garden 
ground,  the  aim  and  object  of  the  system  would,  so  far  as  that  went, 
have  been  defeated.     In  many,  probably  in  all  communes,  it  was  the  rule 
that  new-comers  might  purchase  the   position  and  rights  of  burgers, 
when,  but  only  when,  the  old  burgers  were  in  favour,  unanimously,  o^ 
their  admission.    This  wise  requirement  of  unanimity  upon  the  question  of 
the  admission  of  a  new  burger,  secured  the  community  against  the  action 
of  a  cause,  which,  if  unrestricted,  would   certainly  and  rapidly  have 
reduced  the  severalties  of  its  members  in  this,  and  all  other  kinds  of  their 
common  property,  to  insufl&ciently  small  dimensions.     It  is  true  that 
they  have  at  last  been  overtaken  by  this  inconvenience ;  but  it  has  been 
brought  about  by  the  action  of  a  natural  cause  which  could  not  have  been 
met  and  obviated  in  any  way :  for  it  has  been  the  result  of  an  increase  of 
population ;  and  that  increase  of  population  has  been  the  result  of  an 
increase  of  wealth ;  which  again,  in  turn,  was  the  result  of  an  increase  of 
variety  in  the  ways  opened  for  obtaining  a  living.     Our  porter  from 
Meirengen  to  Brieg,  Jean  Ott,  a  burger  of  Im  Hof,  has  ten  children. 
He  obtains  his  livelihood  by  carrying  travellers'  knapsacks.     Those  knap- 
sacks, therefore,  have  ultimately  been  the  cause  of  the  existence  of  the 
ten  children.     The  boys  will  all  be  burgers  of  Im  Hof.     Their  existence 
will  lessen  the  value  of  the  severalties  of  the  common  property  of  Im 
Hof.     In  this  way,  everywhere,  the  severalties  are  being  so  reduced  as  to 
bo  no  longer  sufficient  for  the  support  of  families.     Thus  they  become 
only  prophylactics,  if  that,  against  pauperism. 

"  The  four  parts  then  of  the  system  we  have  been  considering,  the 
common  summer  pastures,  the  reclaimed  appropriated  prairies,  the  com- 
mon forest  for  fuel,  and  for  building  and  repairs,  and  the  common 
terre  laborahley  hung  together  inseparably.  Each  was  necessary 
tinder  the  circumstances  of  the  character  and  natural  formation  of  the 
country  ;  and  of  the  absence  of  accumulations  of  capital,  and  of  anything 
else  to  give  employment,  the  existence  of  which  would  have  meant  that 
there  were  other  sources  than  land  for  supporting  life.  The  Switzer— 
that  is  the  governing  fact — was  the  parasite  of  the  cow.     He  could  not 
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liave  exiated  withoat'  it.  But  he  could  not  have  kept  cows  without  their 
having  been  taken  off  his  hands  during  the  summer  by  their  maintenance  on 
the  common  mountain  pastures.  This  was  necessary  for  enabling  him  to 
form  and  maintain  the  prairie  land,  and  to  make  hay  from  it  Otherwise 
the  cows  could  not  have  been  supported  in  the  winter.  But  these  prairies 
could  not,  as  a  general  rule,  have  been  formed  without  the  stimulus  of 
private  property.  Many  families  could  not  have  existed  unless  they  had 
had  a  supply  of  fuel  from  the  common  forest  An  assured  amount  of 
garden-ground  was  almost  as  necessary  as  an  assured  amount  of  fuel. 

''  It  will  help  us  to  understand  how  this  system  acted,  and  why  it 
acted  as  it  did,  if  we  observe  how  the  introduction  of  the  new  conditions 
has  affected  it.  Switzerland,  which  was  for  many  ages  the  poorest 
country  in  Europe,  is  rapidly  progressing  towards  becoming,  in  propor- 
tion to  the  amount  of  its  population,  one  of  the  richest 

"  The  influx  of  wealth  has,  to  a  great  extent,  rendered  the  old  system  of 
common  pasturage  both  uimecessary  and   unfair.     While  it  has  been 
abrogating  its  necessity,  it  has  been  reversing  its  action.     In  these  dkys* 
a  man  keeps  an  hotel,  or  a  shop ;  has  a  bank,  or  a  factory  ;  or  in  some 
way  or  other  makes- a  good  deal  of  money  :  perhaps  it  was  made  abroad, 
and  he  has  returned  home  with  it     He  will  now  keep  a  dozen,  he  may 
even  keep  two  dozen  cows.     He  will  be  able  to  do  this,  because  he  will 
keep   them  out  of  the  profits  of  his  business,  or  from  the  interest  of 
accumulated  capital ;  and  not,'  as  was  alone  possible  formerly,  by  his  own 
labour  and  that  of  his  family.     If  he  were  reduced  to  that  means  of 
keeping  them,  their  number  would  be  reduced  to  four  or  five.     And  thia 
rich  man  is  a  burger,  and  therefore  he  is  entitled  to  send  them  all  up  to 
the  common  pastures.     If  he  have  more  than  two  dozen,  all  still  may  be 
sent     At  the  other  extremity  of  society  many  are  called  into  existence 
by  the  existence  of  the  rich.     These  will  be  supported  by  wages.     And 
these  wages  they  will  not  get  unless  they  work  regularly.     But  if  they 
work  regularly  for  wages,  they  will  not  be  able  to  spend  the  summer  in  col- 
lecting winter  provender  for  cows.     Nor  in  winter,  if  they  had  provender^ 
could  they  devote  their  time  to  cows.     These  men,  therefore,  though 
burgers,  equally  with  the  rich,  will  be  unable  to  turn  their  rights  in  the 
common  pastures  to  account.     Their  rights  thus  fall  into  abeyance.     And 
in  many  places  the  population  has  so  increased  that  there  is  no  longer 
common  pasturage  enough  for  those  who  do  keep  cows.     Some  half-dozen 
rich  burgers,  then,  may  alone  have  more  cows  than  the  pastures,  which 
remain  common,  would  be  able  to  maintain,  or  an  increase  in  the  number 
of  burgers  who  are  able  to  keep  a  few  cows  each,  may  have  brought  things 
to  the  same  point.     And  either  of  these  cases  may  be  coincident  with  the 
inability  of  a  large  proportion  of  the  burgers  to  keep  any  cows  at  all. 
Increase,  then,  of  wealth,  and  consequent  increase  of  population,  have 
altogether  altered  ^e  action  and  defeated  the  purpose  of  the  old  system. 
In  those  communc^^n  which  the  rich  are  in  *  the  majority — a  state  of 
society  which,  strangero-say,  does  exist  in  some — the  old  rule  is  rigidly 
niaintained  :   every  burger  is  still  entitled   to  send  up  to  the  common 
pastures  all  the  cows  he  kept  through  the  winter.     In  places,  however, 
where  wealth  has  so  increased  the  number  of  cows  that  there  is  no  longer 
sufficient  common  pasturage  for  all,  each  burger  sends  up  a  pro  rata  pro- 
portion of  his  herd,  say  a  third,  or  a  half.     In  such  cases,  by  the  very 
maintenance,  as  far  as  possible,  of  the  old,  originally  fair  rule,  the  poor. 
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some  paitiaUy,  some  utterly,  are  excluded  from  the  use  of  their  property. 
In  many  places  it  has  become  the  practice,  and  it  is  one  which  the  force 
of  circumstances  is  rapidly  extending,  to  let  the  common  pastures.  The 
question  then  arises,  of  what  is  to  be  done  with  the  proceeds  t  In  the 
case  of  the  communal  alpes  they  may  be  applied  to  the  payment  of  local 
rates ;  or  they  may  be  diyided  among  the  burgers,  who  may  receive  each 
an  equal  amount,  or  an  amount  proportionate  to  the  number  either  of  his 
<»ws,  or  of  his  family. 

**  But  to  each  of  these  methods,  and  I  believe  to  every  conceivable 
method  of  appropriating  the  proceeds,  valid  objections  may  be  made.  K 
they  go  in  reduction,  or  whole  payment^  of  rates  for  schools,  roads^ 
churches,  fountains,  police,  &c.,  then  the  rich  are  eased  in  a  far  greater 
degree  than  the  poor;  who,  according  to  the  original  principle  of  the 
system,  have  an  equal  right  in  the  common  property  with  the  rich ;  its 
use  having  been,  at  the  time  of  its  institution,  so  regulated — this  was 
possible  under  the  circumstances  of  those  times — as  to  enable  all  to  parti- 
cipate in  it  pretty  equally.  Riches  have  supervened,  and  have,  as  things 
now  are,  made  this  impossible.  Bat  as  those  who  are  now  poor  may  some 
day  become  rich,  their  rights  are  still,  contingently,  equal  to  those  of  the 
rich.  Or,  if  the  proceeds  are  divided  among  the  ufogers  in  eqiml 
amounts,  or  in  proportion  to  the  number  of  cows  owned,  or  of  the  family 
— and  these  methods  of  distribution  are  often  resorted  to  in  places  where 
the  population  has  quite  outgrown  the  common  pastures — the  benefit  to 
each  burger  will  be  very  smalL  In  the  equal  per  capita  distributions 
idleness  will  always  be  rewarded,  without  industry  being  ever  encouraged. 
And  in  the  proportionate  distributions  it  will  generally  happen  that  those 
who  want  help  most  will  get  the  least,  and  those  who  want  it  least  will 
get  the  most ;  which  difficulty  will  be  further  aggravated  by  the  fact, 
that  in  these  days  many  of  those  who  want  it  most  are  least  deserving  of 
it.  Again,  all  these  methods  of  distribution  exclude  the  new  burgers ; 
and  such  exclusions  are  in  direct  contradiction  to  the  ideas,  the  senti- 
ments, and  the  requirements  of  modem  societies. 

"  In  those  cases  in  which  common  pastures  belong  to  sections  of  the 
burgers  of  a  commune,  that  is  to  say,  to  corporations,  for  instance,  to 
the  burgers  of  a  particular  hamlet,  or  to  certain  families,  either  with  or 
without  a  definite  object  to  be  promoted  by  the  use,  or  the  proceeds,  of 
the  common  property,  or  in  some  way  or  other  by  those  who  hold  it,  it 
is  found  that  the  same  disturbing  action,  as  in  the  case  of  the  communal 
property,  though  not  quite  to  the  same  degree,  has  been  introduced  by 
the  influx  of  riche&  Some  get  rich,  and  some  get  poor ;  which  in  the 
case  of  these  corporations  also,  renders  the  system  unmeaning,  and  even 
noxious.  And  riches  lead  to  an  increase  of  population  which  renders 
the  share  of  each  corporator  of  little  value. 

"  The  fact  is,  that  the  old  system  is  utterly  inapplicable  to  the  new 
conditions  into  which  society  has  advanced.  It  was  intended  for  that 
state  of  things,  modified  by  the  strong  peculiarities  of  Switzerland,  in 
which  land  is  the  only  means  of  supporting  life.  Life  may  now  be  sup- 
ported by  capital,  either  invested  or  employed,  a  means  which  admits  of 
indefinite  extension,  or  by  the  labour  and  skill  of  those  whom  capital 
employs.  This  has  deprived  the  old  system  of  its  character  and  utility; 
and  even  in  many  places  made  its  action  prejudicial  to  the- interests  both 
of  individuals  and  of  society.  Its  object — that  of  supporting  life— can 
ow  be  better  attained  by  other  arrangements,  and  also  by  other  meana** 
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Lawyers  and  Law  Beform  :  an  Address  to  the  Faculty  of  Procurators 
of  Glasgow,  By  Anderson  Kerkwood,  LLD.,  F.RS.E.,  on 
the  occasion  of  his  election  as  Dean.  Glasgow :  J.  &  A.  F. 
Strathem.    1875. 

This  is  an  address  given  to  the  Faculty  of  Procurators  in  Glasgow, 
by  the  learned,  accomplished,  and  experienced  gentleman  whom 
that  body  have  recently  elected  as  their  Dean  in  succession  to  Dr. 
Adam  Paterson.  The  main  subject  of  the  address  is  the  law 
reforms  which  have  been  made' within  the  last  thirty  years.  Dr. 
Eirkwood  begins  his  account  of  these  by  referring,  with  pardonable 
pride,  to  the  fact  that  most  of  these  improvements  have  been  the 
work  of  lawyers,  and  that  in  considering  proposals  for  alteration 
in  the  forms  of  process  and  the  methods  of  conveyancing,  lawyers 
have  in  a  high  spirit  given  to  personal  considerations  a  quite 
subordinate  place,  and  have  regarded  the  public  advantage  as  the 
paramount  consideration.  Our  readers  may  remember  that  some 
little  time  ago,  in  giving  a  risurrU  of  an  article  in  the  Quarterly  Be- 
view  on  "the  Judicial  Investigation  of  Truth,"  we  ventured  to 
deny  the  statement  that  a  professional  class  must  always  be  the 
slave  of  custom,  and  to  repudiate  the  insinuation,  that  if  we  wish 
such  alterations  in  the  law  as  may  bring  it  into  harmony  with  the 
principles  of  justice,  we  must  trust  to  the  lay  mind.  Dr.  Anderson 
Earkwood  veiy  properly  points  out  that  it  is  to  lawyers  that  the 
public  have  trusted  to  effect  improvements  on  the  law,  and  it  is 
to  lawyers  that  the  public  must  trust,  just  because  other  people 
have  not  the  requisite  knowledga 

In  treating  of  recent  legal  reforms,  Dr.  Kirkwood  begins  with 
Court  procedure,  and  appropriately  enough  commences  that  part 
of  his  subject  with  the  Sheriff  Court.  It  is  obvious  that  the 
alterations  made  on  the  procedure  of  the  Supreme  Court  by  the 
Act  of  1868  must  and  ought  to  be  followed,  and  should  before  this 
have  been  followed  by  similar  alterations  on  the  procedure  in  the 
Inferior  Court.  At  present  the  system  of  judicial  procedure  is  a 
little  lop-sided.  For  example,  we  may  refer  to  cases  where  the 
Sheriff  refused  to  allow  an  amendment  of  the  record,  and,  on  ap- 
peal, the  Court  of  Session  held  he  was  quite  right,  but  that  the 
Court  had  right  to  do  so ;  and  they  exercised  the  right  '*  It  is 
delay,"  says  Dr.  Eirkwood,  "  which  is  now  the  greatest  drawback 
in  Sheriff  Courts,  particularly  in  our  own  Sheriff  Court,  where  the 
amount  of  ordinary  civil  business  is  so  great  that  it  cannot  be  over- 
taken by  the  present  underpaid  staff  of  judges,  burdened  and  dis- 
tracted as  they  are  with  Criminal  Courts,  Small-Debt  Courts,  Bank- 
ruptcy Examinations,  Prisonei's'  Declarations,  and  a  multitude  of 
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other  statutory  duties,  which  never  come  to  a  halt,  but  go  on  in- 
creasing from  year  to  year." 

Passing  from  the  SheriflF  Courts  to  the  Court  of  Session,  the 
author  refers  to  "  the  care  and  expedition  with  which  causes  are 
there  now  so  satisfactorily  conducted."  "  This,"  he  says,  "  is  due 
to  the  reforms  in  the  Court  of  Session  procedure,  introduced  by  the 
Acts  of  1850,  1866,  and  1868.  The  record  is  thereby  simplified,— 
all  orders  for  lodging  papers  are  inflexible  as  to  the  time  allowed, — 
proofs  in  most  cases  are  taken  before  the  Lord  Ordinary,  and  taken 
in  shorthand, — the  diets  for  leading  proofs,  whether  before  the  Lord 
Ordinary  or  a  jury,  are  peremptory  and  continuous, — and  the  dis- 
cussion and  decision  usually  follow  immediately  upon  the  conclu- 
sion of  the  evidence.  In  all  these  respects  there  is  great  improve- 
ment. Provision  also  is  made  for*  special  cases,'  by  which,  if  the 
parties  are  agreed  upon  the  facts,  they  can  obtain  from  the  Inner 
House  a  speedy  judgment  on  the  law ;  and,  where  the  decision  de- 
pends on  Englisli  or  Irish  law,  the  means  are  provided  (by  an  Act 
passed  in  1859)  of  ascertaining  that  law  from  a  superior  Court  in 
England  or  Ireland,  instead  of  relying,  as  formerly,  on  a  mere 
opinion  of  English  or  Irish  counsel  We  have  every  reason  there- 
fore now  to  upliold  the  Court  of  Session,  and  have  accordingly,  in 
the  public  interest,  aided  the  legislation  for  its  reforms,  although  we 
could  not  personally  be  thereby  benefited.'* 

The  delay  in  the  leading  Sheriff  Courts  is,  we  suspect,  due  not 
merely  to  the  inadequate  staff  of  Sheriffs-Substitute.  It  is  due  to 
the  want  of  the  provision  for  peremptory  diets  which  exists  in  the 
Court  of  Session.  That  papers  must  be  lodged, — that  a  record  must 
be  closed  at  a  certain  date, — that  proofs  must  be  taken  with  a 
short  interval  of  preparation,  and  that  the  most  inexperienced 
counsel  has  sometimes  to  debate  a  case  of  which  he  knew  nothing 
the  day  before, — all  this  involves  occasionally  a  great  strain  on 
the  energies  of  counsel  and  agent.  But  still  the  work  must  be 
done ;  and  the  work  is  done,  and  the  public  reap  the  benefit. 
A  similar  provision  for  peremptoriness  of  diets  introduced  into  the 
procedure  of  the  Sheriff  Courts  would  put  an  end  to  the  delay 
80  much  complained  of.  At  present  the  delays  in  the  Sheriff 
Courts  '*  for  the  convenience  of  parties  "  are  simply  frightful.  We 
have  seen  a  Sheriff  Court  case  for  somewhere  about  £30  in  which 
there  were  about  seventy  interlocutors,  most  of  which  were  merely 
continuations  of  the  proof  or  debate. 

As  closely  connected  with  Court  procedure,  Dr.  Kirkwood  next 
refers  to  the  series  of  Evidence  Acts  which  removed  the  numerous 
and  absurd  disqualifications  of  witnesses.  He  hopes  *Hhat  the 
next  improvement  in  this  branch  of  the  law  will  be  to  admit  the 
competency  of  a  panel's  evidence  at  his  own  criminal  trial,  instead 
of  exacting  from  him,  when  an  unprotected  prisoner,  a  quasi 
judicial  declaration."  The  suggested  alteration  may  be  for  the 
protection  of  the  public  interest,  but  we  do  not  know  that  it  will 
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be  for  the  "  protectioa  "  of  criminals,  at  least  of  any  but  the  most 
experienced  ones, — ^the  Deans  of  their  profession. 

A  short  account  is  next  given  of  the  alterations  in  our  system  of 
conveyancing,  the  simplification  of  titles,  and  so  on. 

Turning  from  forms  of  civil  procedure  and  simplified  titles,  the 
author  reviews  what  strikes  the  public  mind  more  forcibly,  changes 
in  known  and  familiar  laws, — ^the  general  laws  reguLetting  the 
rights  of  individuals  in  their  successional,  their  domestic,  or  their 
mercantile  relations.  The  Intestate  Succession  Act  of  1855  (Mr. 
Dunlop's  Act)  is  referred  to  as  enlarging  the  rights  of  women.  In 
one  respect  it  does.  But  in  one  respect  it  diminishes  them, 
and  we  doubt  very  much  if  the  diminution  was  a  wise  one. 
Before  the  passing  of  that  Act  the  representatives  of  a  wife  who 
predeceased  her  husband  had  a  right  to  a  share  of  the  goods  in 
communion.  Now  they  have  none  whatever.  The  pendulum 
has  swung  violently  round  to  the  other  side.  The  former  law 
operated  unjustly  in  some  cases.  The  present  law  operates 
unjustly  in  some  cases  too.  Suppose  a  'woman  with  a  good 
deal  of  money  marries  a  man  with  nothing ;  if  she  predeceases 
him  the  whole  money  goes  to  the  lucky  widower.  Probably  the 
just  provision  would  be  one  intermediate  between  that  of  the  old 
law  and  that  of  the  new.  In  construing  destinations  of  conjunct  fee 
and  liferent,  consideration  is  taken  of  the  source  from  which  the 
estate  comes  ;  and  perhaps  a  similar  consideration  should  be  taken 
into  account  in  determining  the  rights  of  the  representatives  of  a 
predeceasing  wife.  In  commenting  on  other  provisions  of  the  same 
Act  the  author  recommends  that  the  provision  introducing  repre- 
sentation in  intestate  moveable  succession  should  be  extended  to 
the  case  of  legitim.  There  does  not  seem  any  reason  why  it  should 
not,  and  we  suspect  it  was  by  a  mere  slip  that  the  Act  pf  1856 
did  not  apply  to  legitim ; — another  illustration  of  the  care  with 
which  Acts  of  Parliament  are  drawn.  But  we  forget  that  a 
high  authority  has  recently  intimated  his  disapproval  of  criticism 
on  Acts  of  Parliament  (Parliament  being  a  thing  which  must  be 
worshipped  as  2^  fetich) ;  and  we  cannot  just  now  plead  the  excuse 
of  want  of  ventilation. 

Referring  to  the  gradual  extinction  by  snippets  of  the  law  of 
entail,  the  author  says  :  "  Judging  from  indications  cropping  up  here 
and  there  in  Parliament  and  elsewhere,  we  may  look,  at  no  distant 
date,  for  an  enlargement,  in  the  case  of  heritable  property,  of  the 
powers  of  entailed  proprietors,  so  as  to  give  them  more  of  the  rights 
of  fiars  than  of  liferenters."  The  anticipation  has  been  realised, 
although  perhaps  not  to  its  full  extent. 

In  conclusion,  the  new  Dean  of  the  Faculty  of  Procurators  in 
Glasgow  refers  in  a  wise  and  estimable  spirit  to  the  influence  for 
good  which  members  of  the  legal  profession  may  exercise.  "  One 
source,"  he  says,  "  of  that  influence  is  the  intimate  knowledge  we 
possess  of  all  our  clients'  affairs.  They  consult  us  in  every 
important  transaction  of  their  life,  whether  prosperous  or  adverse. 
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and  whether  relating  to  family  or  business  Thus  we  are  familiar 
with  their  marriage  settlements,  their  wills,  their  partnerships, 
their  ventures  at  home  and  abroad,  their  investments,  their  family 
trusts,  their  disputes  and  litigations,  their  benefactions,  public  and 
private,  and  their  whole  affairs.  Such  knowledge  of  itself  produces 
great  influence,  and,  if  it  be  combined  with  calm  and  impartial 
judgment,  with  perfect  integrity,  and  with  the  reticence  of  a 
father  confessor,  there  is  a  confidence  created  which  it  is  impos* 
sible  to  exaggerate.  Hence  it  is  that  we  are  enabled  to  exert  a 
beneficial  influence  on  a  community.  And  we  can  always  do  so 
by  smoothing  down  family  misunderstandings,  restoring  good  feel- 
ing among  friends,  allaying  the  irritation  of  patrimonial  differ- 
ences, promoting  compromises,  and  (if  suitable)  arbitrations,  in 
business  disputes,  and,  where  litigation  is  necessary,  so  conducting 
it  as  to  leave  no  room  for  hostility  or  alienation  when  it  is  oven 
These  are  the  ways  in  which  we  can  be  useful." 
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Tlie  Vacant  Judgeship. — The  vacancy  on  the  Bench  created  by 
the  lamented  death  of  the  late  Lord  Mackenzie  has  not  yet  been 
filled  up.  From  the  delay  that  has  taken  place  in  filling  it  up,  an 
impression  has  got  abroad  that  the  vacancy  is  not  to  be  filled  up. 
The  impression  is  a  mistaken  one.  It  may  be  that  a  Judgeship 
should  be  suppressed,  or  might  with  safety  be  suppressed ;  but  no 
Government  can  with  safety  contravene  the  provisions  of  an  Act  of 
Parliament.  We  believe  that  at  the  close  of  the  Summer  Session 
of  the  Court,  Lord  Advocate  Gordon  will  take  the  vacant  gown. 
Having  recently  read  a  review  in  the  Scotsman  newspaper  of  a  book 
by  Mr.  Alfred  Smee,  F.RS.,  we  have  come  to  the  conclusion  that  it 
does  not  matter  very  much  who  is  to  be  appointed  to  the  vacant 
seat  on  the  Bench.  The  eminent  author  observes : — "  Perhaps  there 
no  class  of  men  who  more  earnestly  desire  to  do  right  than  our  judges. 
They  pride  themselves  on  their  strict  impartiality,  and  do  everything 
in  their  power  to  do  absolute  justice.  Yet  how  often  are  their  deci- 
sions reversed !  What  is  right  is  wrong  before  another.  What  is  right 
to-day  is  wrong  to-morrow  ;  and  how  often  a  disagreement  occurs  be- 
tween several,  when  a  case  is  submitted  to  their  conjoined  wisdom. 
The  remedy  for  this  is  to  have  their  minds  thoroughly  imbued  with 
the  principles  wliich  should  govern  every  case,  as  the  mathematician 
has  laws  in  his  mind  when  he  calculates  the  time  of  an  eclipse, 
which  has  occurred  in  a  period  which  is  past,  or  which  may  occur 
in  some  time  in  the  future."  To  remedy  this  lamentable  state  of 
judicial  discordance,  the  able  author  of  the  book  has  been  good 
enough  to  invent  a  pair  of  machines  capable  of  performing  the 
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most  important  functions  of  the  human  mind,  and  without  that 
liability  to  error  to  which  every  mind  is  subject  (excepting  of 
course  Pio  Nono,  and  one  or  two  people  whom  we  know,  but  whom 
the  general  public  do  not  know).  Mr.  Smee  proposes,  in  fact,  to 
revolutionize  the  whole  judicial  system  of  the  civilized  world.  He 
says, — "  By  using  the  relational  and  differential  machines  together, 
we  are  enabled  to  obtain  the  bearing  of  any  facts,  or  to  arrive  at 
any  conclusion  to  which  the  mind  by  itself  is  competent.  From 
any  definite  number  of  premisses,  the  correct  answer  may  be 
obtained  by  a  process  imitating,  as  near  as  possible,  the  natural 
process  of  thought.  It  would  be  a  great  boon  to  the  community  if 
the  judges,  notwithstanding  their  high  integrity,  would  use  such  an 
instrument,  as  then  what  one  calls  right  would  not  be  called  by  a 
second  wrong.  A  mechanical  judge  would  be  a  boon  to  the  whole 
civilized  world." 

The  author  of  the  book  does  not  mention  the  price  of  his 
mechanical  judge. 

Exclusion  of  BvideTice  of  the  Accused  in   Criminal    Cases, — A 
paper  on  this  subject  was  read  before  the  Statistical  Society  of 
Ireland  on  the  18th  inst.  by  Mr.  John  O'Hagan,  Q.C.     He  said  that 
his  subject  was  the  retention  in  the  criminal  code  of  a  principle 
of  exclusion  which  had  been  obliterated  from  the  civil  code.    Even 
already  an  inroad  had  been  made  upon    the    system    by  Mr. 
PlimsoU's  Act  of  1871.     It  made  it  a  misdemeanour  to  send  to 
sea  an  unseaworthy  ship,  and  in  any  indictment  under  that  Act 
the  accused  was  permitted,  for  the  purpose  of  proving  circum- 
stances of  excuse,  to  give  evidence  like  any  other  witness.     Why 
should  there   not  be  a  similar  enactment  with  respect  to  all 
offences?    An    innocent    man,    of   unblemished    character,    was 
accused  of  crime :   he  desired  to  explain   on   oath  the  circum- 
stances of  suspicion  against  him,  and  offered,  suppose,  in  addition, 
the  testimony  of  liis  wife,  who  possibly  might  alone  be  cognizant 
of  the  most  vital  facts.    Neither  was  permitted  to  be  sworn.     It 
was  left  to  the  prisoner's  counsel  to  suggest  possibilities  of  expla- 
nation— possibilities  of  innocence — to  create  darkness  instead  of 
dispelling  it — to  harp  upon  the  great  principle  of  the  benefit  of 
the  doubt,  and  if  he  should  succeed  in  obtaining  an   acquittal, 
to  set  his  client  free,  rather  as  a  man  not  clearly  proved  guilty 
than  shown  to  be  innocent.    But  he  might  not  succeed,  and  the 
innocent  might  suffer.     Two  or  three  instances  occurred  to  his 
recollection.     One  was  that  of  a  clergyman  in  England  who  was 
convicted  of  a  fearful  crime  on  the  evidence  of  two  little  girls 
attending  his  wife's  school   He  loudly  protested  his  innocence,  and 
his  case  was  tried  again  in  the  form  of  an  indictment  of  the  girls  for 
perjury.    They  were  convicted,  and  he  was  pardoned  and  set  free. 
Here  were  two  juries  coming  to  directly  opposite    conclusions, 
neither  of  whom  heard  the  evidence  upon  which  the  other  decided. 
He  had  been  told  by  one  of  the  ablest  and  most  experienced  of 
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Crown  prosecutors  now  on  the  bench  that  in  his  opinion  it  was  a 
great  mistake  to  suppose  that  wrongful  convictions  did  not  from 
time  to  time  take  place,  which,  in  all  probability,  would  not  have 
taken  place  if  the  prisoner   had   been   examined   as   a  witness. 
Nowhere   hkd  the  unreasonableness   of   the   present  law    come 
home  to  him  as  forcibly  as  in  trials  resulting  from  faction  fights. 
An  afiray  took  place  between  two  factions  or  parties  coming  home 
from  a  fair.    Informations  and  cross-iuformations  were  sworn,  with 
the  very  object  of  including  amongst  the  accused  such  individuals 
as  could  give  evidence  for  the  defence.     The  "  Ryans,"  let  him  say, 
were  first  put  on  their  trial      Their  opponents,  the  "Oarrolls," 
came  to  the  table  one  after  another,  and  told  one  side  of  the  story. 
When  their  evidence  closed  the  case  closed.    The  jury  retired  to 
consider  their  verdict,  and  then  what  occurred  ? — the  Carrolls  all 
walked  into  the  dock  to  take  their  trial  before  a  new  jury,  and 
the  Eyans  walked  out  of  the  dock  for  a  time   in   order   to   be 
examined  as  witnesses.     The  new  jury  heard  a  new  case.     Thus 
-each  jury  was  forced  to  decide  upon  one-sided  evidence     He  could 
remember  but  three  grounds  on  which  the  proposed  change  was 
resisted.     It  was  said  that  to  permit  the  accused  to  be  examiqed 
fis  witnesses  would  afibrd  opportunities  for  perjury,  but  the  present 
conception  of  a  fair  trial  was  to  hear  everybody  who  had  anything 
relevant  to  say — to  let  the  evidence  be  sifted  to  the  utmost — to  let 
the  interest  of  the  witnesses,  as  well  as  their  passions,  preposes- 
sions,  and  antipathies  be  taken  into  account,  and   a  conclusion 
arrived  at  with  at  least  all  possible  means  for  forming  it.    The 
end   of  a  trial,   civil   or  criminal,  was  the  attainment  of  truth. 
If  the   Legislature   should   come   to   the   conclusion  that  truth 
would  be  best  elicited  by  hearing  every  one,  and  if  in  the  course 
of  the   inquiry  any  one  should  be  tempted  by  personal  interest 
to  swear  falsely,  the  guilt  would  be  neither  upon  the  Legislature 
who  made  the  law,  nor  upon  the  judge  who  administered  it,  but 
solely  upon    him  who  thus    abused    it     Again,  it  was  said  that 
the  proposed  change  would  be  fatal  to  any  chance  of  a  prisoner's 
escape ;  because,  if  he  tendered  himself  for  examination,  he  would 
be  certain  to  be  broken  down,  and  his  case  destroyed:   but  tliis 
objection  he  chiefly  heard  from  lawyers  who  took  a  professional 
pride  in  securing  acquittals.      Did  any  one  seriously  think  that 
an  innocent  person  would  be  more  likely  to  be  found  guilty  by 
being  examined  ?    He  remembered  citing  elsewhere  a  saying  of  Mr. 
Crabbe  Robinson,  who,  having  attentively  studied  French  criminal 
procedure,  said  he  had  come  to  the  conclusion  that  if  he  were  a 
guilty  man  he  would  rather  be  tried  in  England,  and  if  he  were  an 
innocent  man  he  would  rather  be  tried  in  Fiance.   He  (Mr.  O'Hagan) 
did  not  propose  to  introduce  the  French  mode  of  examining  the 
prisoner  here.    All  that  was  sought  could  be  effected  by  three 
lines  of  an  Act  of  Parliament,  declaring  that  a  person  accused  of 
an  offence  might  give  evidence  like  any  other  witness.    That  the 
result  would  be  to  increase  the  number  of  the  convictions  of  the  guilty 
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was  6xtremely  likely,  and  in  that  respeet  it  would  be  a  great  gain 
to  the  public.  A  third  objection  was  that  the  proposed  change  was 
contra^  to  the  s{)irit  of  the  British  Constitution,  He  ne^  not 
lay  much  stress  upon  that.  If  by  the  Bjj^tish  Constitution  was 
meant  the  criminal  code  and  procedure  of  l^ngland^  he  appealed  to 
any  one  familiar  with  the  State  trials  to  say  whether,  until  reformed 
in  modern  times,  it  did  not  present  a  mass  of  iiiiquitous  absurdity, 
l^avi^ig  mentioned  several  instances  of  this,  the  learned  gentleman 
said,  in  conclusion,  that  before  the  reforms  in  the  laws,  of  evidence, 
just  the  same  arguments  diawn  from  liability  to  pei^ry  and  the 
like  which  were  now  urged  against  ther  admission  of  prisoners  to 

EVe  evidence,  werQ  pressed  against  the  examination  of  the  parties. 
e  contended  there  was  no  reason  why  the  law  should  not  be 
made  niore  svnimetrical  and  coherent. 


(Dhitmw. 


•A. 


.  Mr.  Alsxani>er  Ingram,  Solicitor,  Stranraer,  died  at  Malvern 
last  month,  at  the  comparatively  early  age  of  forty-eight.  He  had 
been  evidently  in  failing  health  for  a  considerable  time  past,  and  his 
death  has  not  been  without  forewarning  to  the  many  ftiends  with 
whom  his^  numerous  avocations  brought  him  into  contact  There 
are  f^w  men  in  Scotland  who  had  so  many  and  varied  occupations, 
or  who  filled  so  many  public  offipes..  He  bad  an  important  practice 
as  a  Solicitor  in  Stranraer ;  he  was  agent  for  the  Clydesdale  Bank 
there;  he  was  Clerk. of  the  Peace  for  one  of  the  divisions  of  Wig- 
townshire ;  he  was  tenant  of  the  large  farm  of  Shalloch ;  he  was 
Proyost  of  ^tTpiiraef,.to  M^hich  office  he  had  bee^  more  than  once 
elected ;  he  was  Chairman  of  the  Stranraer  School  Board ;  and. 
being  Political  Agent  in  the  StraJiraer  Burghs  to  Lord-Advocate 
Toung,  he  was  appointed  to.  the.  offioe  of  Circuit  Clerk  of  Justiciary. 
In  the  latter  capacity  he  was  brought  into  contact  with  the  members 
of  the  Junior  Bar  going  upon  Circuit,.ail  of  whom,  we  are  sure,  must 
have  read  with  regret  the  intelligence  of  the  loss  of  one  whom  they 
knew  to  be  ^'  clear-headed  and  sagacious  man  of  business,  and  an 
honourable;  courteous,  kindly,  and  in  all  respects  an  estimable  man. 


•       • 


^e0  at  (SngltBh,  Jtmericmt;  «iib  (Solontd  (Sssts. 


Afpobtionmsnt. — Tenantforl^e — AppoHioufMntvfdimdendi-'SpedJ^ 
T^Testator  bequeathed  £5,000  Btock  in  a  canal  company  to  trustees,  to  pay  the 
dmdends  tq  Iub  iq|[e  jfor  ^fe^  and  afterwaida  to  dnlcinto  hiareaiduaiy.  eq^te,— r 
Hdiy  that  tiie  divideq^B  were  apportionable. — JVhiiehead  v.  Whitehead  (Law 
Rej).  16,  Eq.  628)  corrected.    Pollock  v.  Polloefc,  44  L"  J.  Itef*,  Ot.  168. 

vol;  ra,  NO.  ccxxa— JULY  1875,  2*  e 
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Pactum  Illigit'um. — Agreement  heiioem  bidders  on  pvhlic  contract, — A  con- 
tract for  Tnakmg  a  public  improvement  was  about  to  be  let  to  the  lowest  and 
best  bidder.  A,  who  had  file^  his  bid,  and  B,  who  was  about  to  file  his  bid^ 
entered  into  an  agreement  to  become  partners  in  the  doing  of  the  work,  in  the 
event  the  contract  should  be  awarded  to  either  of  them,  and  further  agreed 
that  the  contract  so  awarded  should  inure  to  the  benefit  of  the  firm.  Tliis 
agreement  was  not  intended  to  influence  the  bid  of  either  party.  B,  to  whom 
the  work  was  afterward  awarded  on  his  bid,  refused  to  perform  the  work  in 
partnership  with  A,  and  assigned  the  contract  for  the  work  to  a  straneer  for  a 
valuable  consideration,  which  he  received : — Heldy  1.  The  agreement  oetween 
A  and  B  was  mutual,  and  the  undertaking  of  each  was-  a  sufficient  considera- 
tion to  support  the  undertaking  of  the  other.  2.  The  agreement  was  not  void 
as  s^ainst  uie  public  policy,  it  not  appearing  that  the  intent,  effect  or  necessary 
tendency  of  the  contract  was  to  stifle  fair  competition  at  the  letting.  3.  A  was 
entitled  to  demand  from  B  one-half  the  profits  received  on  assignment. — Bredin 
v.  Brown,  24  Ohio  St,  565. 

Pabtnebshif. — Diseolution^Bjmness  continued  wider  old  name^Licdnlity  of 
outgoing  partner, — ^A  copartnership,  consisting  of  a  father  and  son,  carried  on 
business  under  the  firm  name  of  H.  S.  &  C^.  H.  S.,  the  father,  who  was  a 
man  of  means,  and  gave  the  firm  its  credit,  sold  his  interest  in  the  firm  to  his 
partner  and  another  son,  who,  by  agreement  with  the  father,  continued  the 
business  as  theretofore  in  the  firm  name  of  H.  3.  &  Co.  In  an  action  by  a 
creditor  who  had  trusted  the  new  firm  on  the  faith  that  the  fiftther  was  a 
member  : — Held,  that  the  father,  by  allowing  his  name  to  be  so  used,  held 
himself  out  as  a  member  of  the  new  firm,  and  was  thereby  estopped  from 
denying  the  fact,  although  publication  had  been  made  of  the  dassolution  of  the 
old  and  the  formation  of  the  new  firm,  of  which  the  creditor  had,  in  £act,  no 
notioe.^Speer  v.  Bishop,  24  Ohio  St.,  598. 

Neolioencb. — RaUway  Company — Insurance — Damages, — In  an  action  for 
injuries  caused  by  defts.'  negligence,  a  sum  received  by  the  plaintiff  on  an  acci- 
dental insurance  policy  cannot  oe  taken  into  account  in  reduction  of  damages. 
—Bradbwm  v.  The  Great  Western  Rail,  Co.  L.  R.,  10  Ex.  1. 


%hz  Scffttidh  IPatD  iSaga^ine  mib  Sheriff  Contt  |S.ep0tter. 


SHERIFF  COURT  OF  PERTHSHIRE. 

Sheriffs  Adam  and  Babclat. 

A.  V.  b.— 19tfc  March,  1875. 

Custody  of  an  tUegitimate  child,— The  parents  of  an  illegitimate  child  agreed 
to  place  the  child  in  the  custody  of  a  third  party,  mutually  paying  for  the 
aliment  The  putative  father  obtamed  its  custody,  and  the  intermediate  party  got 
it  back  clandestinely.  The  father  brought  an  action  for  restoration  of  tie  cmid. 
He  insisted  that  the  child  should  be  first  restored  to  him,  and  that  its  fdtnre 
custody  could  only  be  decided  in  the  Court  of  Session,  and  the  Sheriff  had  no 
jurisdiction  in  such  cases.  The  mother  was  called  as  a  party,  and  entered 
appearance,  and  after  ptoof  the  following  interlocutors  were  pronounced  :— 

"P«rtA,  I9th  March  1875. — Having  heard  parties'  procurators,  and  made 
avizandum  with  the  process,  proofs,  and  debate.  Finds,  as  matters  of  feet— (1) 
On  Ist  December  1869  the  compearer,  Elizabeth  Bremner,  now  Carmichael, 
brought  forth  a  female  child  in  illegitimacy,  of  which  the  pursuer  admitted 
hemjT  the  father,  and  which  child  is  now  about  the  age  of  fiw  years ;  (2)  &)oii 


SHERIFF  COURT  REPORTER.  387 

after  the  birth  of  tiie  child,  the  pursuer  called  on  the  mother  of  the  child,  and 
the  parties  then  mutually^  agreea  that  the  mother  should  not  nurse  their  said 
child,  but  that  the  pursuer  shouldprovide  a  nurse  for  the  same ;  (3)  The  mo^er 
having  employed  Mr.  Henry  Wnyte,  solicitor,  Perth,  to  eirforce  her  claims 
against  the  pursuer  in  reference  to  wages  as  his  servant,  and  otherwise  in  refer- 
ence to  the  said  child,  Mr.  Whyte,  acting  mutually  for  the  parties,  made  an 
arrangement  with  the  defr.  and  his  wife  to  nurse  the  said  child,  and  the  same 
was  soon  after  placed  in  their  custody,  the  pursuer  and  the  mother  contributing 
for  her  support,  which  they  accoroiiL^ly  did  to  the  defender ;  (4)  The  said 
child  contmued  in  the  custody  of  the  defender  and  his  wife  until  for  a  period 
of  a  few  weeks  in  1872,  during  which,  without  the  consent  of  the  motner,  it 
was  placed  by  the  pursuer  in  the  custody  of  another  partv,  but  shortl;^  there- 
after, under  a  new  agreement,  it  was  restored  to  the  defr.  and  his  ^e ;  (6) 
The  said  child  remained  in  the  said  custody  until  about  the  24th  April  1874, 
when  the  pursuer,  without  the  knowledge  and  consent  of  the  mother,  obtained 
the  said  child  from  the  defr.  and  his  wife,  on  the  promise  of  her  being  returned 
on  the  Friday  of  the  week  following ;  (6)  The  pursuer  having  &iled  to  restore 
the  child  to  the  cnstodv  of  the  defr.  and  his  wife,  they,  accompanied  b^  their 
daughter,  went  on  the  »Eiturday  of  the  following  week  to  the  pursuer's  residence, 
and  without  his  consent  took  back  the  child  to  their  resioence ;  (7)  It  is  not 
proved  that  the  compearer,  the  mother  of  the  child,  ever  agreed  that  her  child 
should  be  given  to  the  pursuer  to  be  brought  up  in  his  house,  or  renounced  her 
light  of  custody  dunm;  the  term  recognised  by  law  for  the  continuance  of  the 
Game,  and  she  now  judipially  demands,  and  has  in  point  of  fact  obtained  that 
cust^yly.  Applying  the  law  to  the  facts  so  found,  Finds  the  pursuer  has 
at  present  no  right  to  the  custody  and  upbringing  of  the  child :  Therefore 
assoilzies  the  defr.  from  the  conclusions  of  the  action,  reserving  all  questions 
of  aliment  and  right  to  maintain  any  question  as  to  the  permanent  custody  and 
upbringing  of  the  child  in  the  competent  court :  Finds  tne  defr.  and  compearer 
entitled  to  costs,  subject  to  modification  of  one-fourth  in  respect  of  the  facts 
found  under  the  finh  article  of  the  foregoing  interlocutor :  Remits  to  the 
Auditor  to  tax  the  account  thereof,  and  decerns.  Hugh  Barclay. 

^  Note. — ^Up  to  a  certain  age,  the  mother  of  a  bastard  has  the  custody  of  her 
child,  either  personally  or  by  a  person  selected  by  her.  She  is  entitled  to 
enforce  this  nght,  and  it  is  competent  for  the  Sheriff  to*protect  and  enforce  the 
aame.  The  &tner  may  have  a  right  of  control  indirectly,  through  payment  of  the 
aliment,  and  to  see  to  the  proper  care  or  custody  of  his  child.  With  reference 
to  the  permanent  custody  of  the  child,  the  Supreme  Contt  alone  can  regulate 
such.  The  proof  undouotedly  goes  no  farther  than,  that  the  mother  amed 
from  necessity  to  devolve  the  nursing  on  a  third  party,  and  afterwards  ooth 
parents  allowed  the  cnstodv  to  continue  with  the  nurse,  the  defr.'s  wife.  The 
mother  could  at  any  time  claim  the  child  to  herself,  but  the  fiather,  even  though 
she  had  renounced  her  natural  rights,  could  not  make  such  a  claim.  The  proof 
as  to  the  more  recent  shifting  of  the  child  is  conflicting ;  but  to  the  S.-S.  it 
appears  that  the  pursuer  improperlv  obtained  the  child  from  the  defender 
without  consent  of  the  mother,  and  on  a  promise  to  restore  the  child  next 
week.  It  is  equally  plain  that  the  defrs.,  bemg  deprived  of  the  custody  of  the 
chUd,  recoverea  her  without  the  pursuer's  consent  and  in  an  improper  manner, 
though  certainly  under  no  small  circumstances  of  excuse.  H.  B." 

On  an  appeal,  the  Sheriff  (Adam)  affirmed  the  above  judgment,  adding  the 
following  note : — 

**  Note, — The  child  in  question,  which  is  about  six  years  of  age,  is  now  in  the 
custody  of  its  mother,  who  has  compeared  and  been  made  a  party  to  this 
process.  There  is  no  evidence  that  she  agreed  to  give  up  her  right  to  the 
custody  of  her  child.  The  arrangement  with  the  petr.,  whereby  the  child  was 
given  to  the  respt's  wife,  was  clearly  of  a  temporary  character,  and  not  such  as 
to  debar  her  from  resuming  the  custody  of  tne  child,  if  so  advised.  She  has 
»^«w  done  so,  and  in  these  circumstances  the  prayer  of  the .  ]>etition  must  be 
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lefnsed.  The  Sheriff  has  doubted  whether  the  respt.  shaold  have  been  allowed 
any  ezpen8e&  bnt  he  has  resolved  not  to  alter  the  interlocllt6r  in  that  respect 
He  will  not,  nowever,  be  allowed  the  expenses  of  the  appeal '  J.  A.*' 


lAabiliiy  of  servants  fof  death  of  a  horu* — ^The  C$cts  are  set  foith  in  the 
annexed  interlocutor : —  '  .         »*» 

**Per1hf  lOth  April  1875. — Having  heard  p^es^  pixxnuators,  aatd  made 
avizandum  with  the  process,  prooiis,  and  debate :  Finds,  as  matters  of  fact— (1) 
That  on  the  day  libelled  the  defr.  was  in  charse  of  a  black  hoxse,  the  i)ropeTty 
of  the  pursuer,  and  whilst  placing;  it  in  the  staple,  did  catch  the  said  animal  by 
the  nostrils,  sind  when  so  neld  aid  kick  it  once  or  more  on  the  side,  whereby 
its  diaphra^  ti^as  ruptured,  and  it  instantly  died  ;  (S)  The  value  of  the  hcnse 
is  proved  to  have  been  of  the  value  claimed.  Thei«fate,  in  law,  finds  the  defr. 
lialble  in  said  sum|  in  consequence  of  his  culpably  occasioning  the  death  of 
said  horse,  to  the  loss  and  aama^  of  the  pursuer,  decerns  in  terms  of  the 
summon^ :  Finds  the  defr.  liable  m  expenses,  allows  an  account  thereof  to  be 
lodged,  and  remits  the  same  to  the  Au<utor  to  tax,  and  decerns. 

"  HU09  BABCtAT. 

^*  Note.'^The  horse  was  under  the  charge  of  the  defr.  at  the  time  of  its  death, 
and  Was  j)it)ved  Ito  have  been  in  vigorous  liealth.  It  died  instantaneously,  and 
it  is  proved  by  skilled  witnesses  that  the  cause  of  death  was  violence.  No  one 
had  the  opportunity  of  uiin^  violence  at  the  time  but  the  defr.  If  fth6  death 
is  thus  fixed  on*  the  defr»  it  is  a^econdaxy  question  what  was  the  kind  and 
amount  of  the  violence.  The  defr.  aprpears  first  to  have  been  in  fiftult  in  not 
having  a  halter  attached  to  the  horse  when  taken  to  the  watering-place.  In 
consequencie  of  this  the  horse  took  its  pleasure,  and  ran  about  at  large  until 
caught  ^That  it'received  its  death-blbw  by  this  exertion  or  coming  i&  contact 
with  some  bbject,  as  sliced  by  the  defr.'s  solicitor,  is  excluded  by  Uie  nature  of 
the  injury  and  the  position  6i  the  internal  marks.  It  is  clear  tliat  the  defr.,  in 
conseqtiehce  6f  the  vagaries  of  the  horsey  lost  conmiand  of  his  temper,  and 
sought  to  punish  the  axiimaL  The  beating  on  its  posteriors  by  a  bairel-stave 
couid  not  have  occasioned  death ;  not  eyen  the  blows  on  the  head.  But  on  the 
proof,  the  holding  it  by  the  nostrils,  and  intercepting  its  fr^  biceathing  for  any 
length  xif  time,  could  not  have  been  devoid  from  danger.  It  may*  be  not 
uncommon  momentarily  to  seize  a  horse  in  this  way  to  overcome  it3  opetinacy. 
But  here  it  is  proted  that,  wMlst  so  held  bv  the  dejfr.i  he  kicked  the  animal  on 
the  side  more  than  onoe.  As  shown  by  the  skilled  persons,  the  kicks  would 
of  necessity  be  received  on  the  very  r^on  of  the  vital  power.  The  horpe  being 
heated  by  its  previous  exertions,  and  its  breathing  intercepted,  there  appears 
no  wonderof  tne  rupture  atid  instant  death.  It  might  have  be^  well  had  the 
professional  witnesses  seen  the  marks  underneath  tne  skin,  and  that  this  very 
important  point  of  real  evidence  had  not  rested  solely  pn  ope  sp  much  less 
skilled  in  such  matters.  ' 

"  The  S.*S.,  considering  the  age  of  the  animal  and  the  price  originally  paid 
for  it  several  years  ago  by  the  pursuer,  wished  he  could,  under  the  circum- 
stances so  hard  for  the  defr.^  have  modified  the  amount,  but,  bound  to  decide  on 
the  evidence,  and  there  bei^ig  none  on  the  opposite  side,  he  is  copipeUed  to 
award  what  is  establi^ed  to  be  the  value  of  the  horse  at  the  time  of  its  unfor^ 
tunate  death.*    *   '       • *  *      "       '         *     "     '  H.  B." 

On  appeaL  the  Sheriff  (Adam)  affirmed  the  above  judgment  The  following 
IS  the  note  to  his  interlocutor : — 

''  Note, — ^The  Sheriff  has  no  doubt  upon  the  evidence  that  the  pursuer's  horse 
died  in  consequence  of  the  culpable  Yiqlence  used  to'  it  by  the  defr.  He  is 
responsible  for  the  consequences  of  his  acts,  and  is  therefore  liable  for  the  value 
of  the  horse,  which  is  proved-  to  have  been  of  the  value  claimed.  J.  A." 
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c.  V,  D.— lOt^  May  1875. 

Juritdictiotk — ^An  action  was  brought  for  aliment  of  a  chil^  begotten  and 
bom  in  Cne£^  The  defr.  had  left,  and  settled  in  London  as  a  commercial 
traveller.  On  a  visit  to  Crieflf,  he  was  cited  personally.  He  pled  no  juribdic- 
tion,  being  now  resident  in  &igiand.  On  a  preliminary  record,  the  foUowing 
interlocutor  was  pronounced  :— ^ 

**Perth^  \Otk  May  1875. — Havine  heard  parties'  procuraliorQ  at  a  prior  diet, 
and  made  avizandum  with  the  preufninary  record,  for  the  reasons  assigned  in 
the  annexed  note,  repels  the  de^/s  preliminaiy  plea,  and  sustains  the  jurisdictioii 
of  this  court :  I^nds  the  defr.  liable  in  the  expense  of  this  record,  and  orders 
the  case  to  be  enrolled,  that  a  record  may  be  made  up  on  the  pierits. 

"  Hugh  Barolat. 

'*  Note, — ^It  is  admitted  that  the  defr.  is  native  bom  of  Scotland,  and  though 
by  itself  such  does  not  now  sustain' jurisdiction,  yet  It' always  adds  strength  to 
other  crounds.  The  pursuer  alleges  that  the  cmld — the  aliment  of  wmch  is 
the  subject  of  this  action — was  conceived  and  bom  within  this  jurisdiction ; 
finally,  the  defr.  was  peiSonally  cited  therein.  On  the  other  hand,  it  is  alleged 
that  the  defr.  recently  has  removed  to  London,  and  is  engaged  as  a  mercantile 
traveller  to  an  estabUshment  there.  Had  the  defr.  been  for  a  length  of  time 
in  business  in  London  there  might  have  been  somel  semblance  of  foundation  in 
the  plea  ;  but  as  it  is,  there  is  no  ground  whatever  to  send  the  pursuer  to  the 
Engiidi  courts,  where  the  expense  of  probation  must  of  necessity  be  ruinous 
to  both  parties.  The  defr.  founded  on  the  case,  9th  Feb.  1860,  OUhUm.  That 
case  certainly  in  many  respects  is  similar  to  the  present,  with  the  important 
addition,  that  in  this  case  the  child  was  not  only  Dom,  but  is  averred  to  have 
b^n  conceived,  within  this  jurisdiction.  This  important  additional  £eu:t  of 
deUet  brings  the  present  case  precisely  under  the  subsequent  decision  of  Eer- 
made,  7th  July  1871,  where  the  fact  of  the  delict  of  slander  haying  been  com- 
mitted within  the  jurisdiction  was  held  sufficient  to  support  the  action.  The 
Loid  President  clearly  indicated  that,  in  the  case  of  Cnchton,  had  the  child 
b€«n  Ix^otten  as  well  as  bom  in  Dundee,  the  decision  would  have  been  other- 
wise. To  Uie  first  act  both  parties  are  participant ;  to  the  last,  the  mother  has  tiie 
sole  choice,  and  so  might  found  the  jurisdiction  anywhere  on  her  own  choice. 

"H.  B.'* 

On  an  appeal,  the  Sheriff  (Adam)  affirmed  the  foregoing  judgment,  with  the 
annexed  note  : —  >    .  •     ■ 

"  Note, — This  action  was  personally  served  6n  the  defr.  within  the  jurisdic- 
tion of  the  Court.  The  chiid  is  alleged  to  have  been  begotten  in  Crieff,  and 
hence  the  obligation  on  the  part  of  the  defr.  to  contribute  to  the  support  of  the 
child,  on  whi(£  the  action  rests,  also  arose  within  the  territory  of  tne  Court 

« These  facts  seem  to  bring  the  case  within  the  principle  of  the  case  of 
Kermack  v.  Watson,  7th  July  1871,  9  Macph.  984,  and  to  distinguish  it  fromi 
that  of  CrichUm  v.  Robb,  9  February  I860,  22  D.  B.  M.,  728.  J.  A." 


Sheriff  Ba^lat, 

MORRISON  V.  SCHOOL  BOARD  OF  ABERNET9Y. — 22(2  June  1875. 

Education  {Scotland)  Act,  1872 — Schoolmaster — Wrongful  dismissal — Damages. 
—In  this  action  the  pursuer  sought  to  recover  £bO  from  the  School  Board  of 
Abemethy,  as  danla^s  for  illegal  and  uniustifiable. dismissal,  he  having  been 
s^nmmarily  dismissed  from  his  office  of  head-master  of  Abemethy  Public  School 
without  reason  assigned;  The  defrs.  pleaded,  inter  alia,  that  the  pursuer's 
appointment  being  only  "during  the  pleasure  of  the  School  Board''  {vide 
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15th  clause  of  55th  section  of  Education  Act),  the  defrs.  were  entitled  to  dismiss 
him  at  any  time.  The  Sheriff  decided  in  favour  of  the  pursuer.  The  follow- 
ing judgment  fully  explains  the  case  : — 

^  Perth,  22d  June  1875. — Having  heard  parties'  procurators,  and  mad»  avi- 
zandum with  the  closed  record  and  debate  :  Finds  that,  from  the  written  docu- 
ments in  process,  and  the  admission  bv  the  defrs.  in  the  record,  the  nuisuer 
was,  on  the  14th  July  1873,  by  the  defenders  elected  and  appointea  head- 
master of  the  Public  School  of  Abemethy,  at  the  minimum  salary  of  £150  per 
annum,  besides  having  a  house  and  garden,  and  that  he  ent^ed  upon  the 
duties  of  teacher  on  Ist  October  of  said  year,  and  took,  and  kept  possession  of, 
the  house  and  garden,  and  was  paid  his  a^eed-on  annual  salary  quiuterly  during 
the  year :  Finds  that  neither  party  having  given  any  notice  to  terminate  the 
agreement  with  the  lapse  of  the  year,  the  pursuer  commenced  the  second  year's 
service ;  but  on  the  30th  November  1874  the  defrs.  intimated  to  the  pursuer 
that  they  relieved  him  of  his  engagement  as  head-master  of  the  Abemethy 
Public  School,  but  agreed  that  he  should  be  paid  the  current  Quarter's  salary 
in  full,  and  which  was  according} v  paid  to  hmi  on  15th  Decern  oer  thereafter  : 
Finds,  considering  the  nature  of  the  office,  and  the  stipulation  as  to  an  annual 
salary  payable  quarterly,  with  the  occupancy  of  a  house  and  garden,  and  in  the 
absence  of  any  contrary  stipulation,  the  bargain  was  for  a  year  certain,  and 
which  engagement  was  renewed  by  tacit  relocation  for  the  subsequent  vear  : 
Finds  tJiat  the  defrs.,  though  specially  called  on,  have  not  put  on  record  any  • 
averments  of  fftult  on  the  ^urt  of  the  pursuer  to  justify  such  dismissal :  there- 
fore repels  the  defrs.'  second  preliminair  plea  and  their  first  plea  on  the  merits, 
and  orders  the  cause  to  the  motion-roll,  that  parties  may  be  heard  as  to  the 
amoimt  of  damages  to  be  awarded.  Hugh  Barclay. 

"Note, — At  the  former  hearing  of  this  case,  the  S.-S.  understood  that  the 
solicitor  for  the  defrs.  argued  that  it  was  illegal  under  the  recent  educational 
statute  for  a  School  Board  to  contract  with  a  teacher  for  any  term  certain,  but 
that  in  all  cases  a  national  teacher  holds  office  only  at  the  pleasure  of  the  School 
Board.  On  the  second  and  recent  hearing,  the  solicitor  for  the  defrs.  admitted 
that  the  statute  did  not  prevent  parties  of  the  freedom  of  contract,  but  he  dis- 
puted that  there  was  any  contract  for  a  year  in  this  case,  and  although  there 
were  such,  yet  under  the  statute  it  was  defeasible  at  any  time,  at  the  pleasure 
of  the  Board,  without  cause  assigned.  The  first  question  to  be  ascertained  is 
whether  there  was  a  contract  for  a  year.  It  cannot  be  cjuestioned,  that  were 
the  school  at  Abemethy  a  private  institution,  the  transaction  which  took  place 
in  this  case  would  be  held  to  constitute  an  engagement  for  a  year.  The  nature 
of  the  office  is  such  as  noints  to  that  endurance  in  the  absence  of  contrary 
stipulation,  and  it  is  settled  law  that  salary  for  any  definite  time  implies  an 
en^;agement  for  the  like  period,  be  it  day,  week,  month,  quarter,  or  year.  In 
this  case  the  salary  was  by  the  year,  payable  quarterly,  with  the  occupancy  of 
a  house  and  garden.  The  next  inquiry  is  whether  such  enga^jement  for  a  term 
certain  is  positively  excluded  by  the  recent  Educational  Act.  Under  the 
former  law  no  engagement  for  a  period  was  valid,  even  though  ezpresslv  so 
made.  Like  some  other  offices,  as  bur>(h  clerks,  the  appointment  was  held  to 
be  in  fact  one  ad  vitam  aut  culpam.  There  existed  some  plausible  argument, 
considering  the  character  and  function  of  the  offices,  for  such  almost  indefeasible 
tenure  of  office  ;  but  there  were  other  obvious  disadvantages  in  the  expensive 
and  tedious  mode  of  getting  quit  of  a  teacher  who  had  become  inefficient  The 
recent  statute  deals  with  teachers  in  office  at  its  date,  providing  for  their  re- 
moval under  a  certain  form  of  procedure.  With  regara  to  those  subsequently 
appointed  (of  which  the  pursuer  is  one),  the  appointment  was  left  to  the 

Sleasure  of  the  Boards,  and  no  provision  was  made  as  to  their  dismissal.  It  is 
oubtful  if  a  Board  could,  under  that  peculiar  phrase,  give  a  life  appointment, 
but  assuredly  there  is  no  taw  or  reason  why  they  should  not  make  an  engage- 
ment for  a  year,  or  any  number  of  years,  defeasible,  it  might  be  on  stipiuateil 
notico  on  either  side.     Indeed,  under  the  phrjuMj  tlioy  might  even  engage  n 
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teacher  to  hold  office,  subject  to  be  dismissed  at  any  time  at  their  pleasure,  vitli- 
out  cause  or  notice.  If  any  teacher  was  so  facile  as  engage  on  such  strange  and 
inequitable  terms,  it  might  stand,  though  one  party  could  resile  from  the  contract, 
whilst  the  other  could  not  But  the  S.-S.  would  require  veiy  strong  expression 
of  power  to  warrant  a  School  Board  at  their  pleasure  to  engage  a  teachef  tor  a  cer- 
tain period,  and  nevertheless  at  their  pleasure  to  dismiss  him  at  any  time  during 
the  term  of  the  contract  without  cause  or  notice.  The  word  'appointment '  is 
not  equivalent  to  '  dismissal,*  but,  on  the  contrary,  is  the  beginning,  not  the 
termination  of  a  contract  Neither  can  the  S.-S.  read  the  term  *  pleasure '  as  a 
smonjnn  for  caprice,  prejudice,  or  passion.  Giving  the  utmost  credit  to  School 
fiooids  elected  by  the  voice  of  the  ratepayers,  as  being  well  qualified  for,  and 
most  anxious  for,  the  conscientious  dischar^  of  their  important  functions,  they 
do  not  and  cannot  claim  infallibility.  The  triennial  shifting  of  the  Board,  and 
manj  other  safeguards  in  the  statute,  all  show  that  the  Lc^lature  never  in- 
tended to  intrust  School  Boards  with  irresponsible  and  despotic  powers.  The 
S.-S.  is  ever  cautLous  to  exclude  public  expediency  from  counteracting  clear 
enactments  of  law,  but  he  may  venture  to  express  an  opinion  that  the  power  to 
contract  with  teachers,  and  then  to  dismiss  them  at  any  time,  without  fiault, 
would  be  grievous  to  a  most  deserving  class  of  officials,  and  still  more  to  the 
cause  of  national  education.  Unless  excluded  by  the  statute,  where  the  teacher 
appeals  to  the  ordinary  courts  of  law  for  a  breach  of  a  civil  engagement,  there 
can  be  no  exdnaion  of  jurisdiction,  which  would,  indeed,  amount  to  a  denial  of 
justice.  The  defrs.,  tnough  specially  called  on,  have  declined  to  state  the 
grounds  of  dismissal,  and  it  would  be  against  all  forms  of  procedure  to  afford 
them  another  opportunity  of  recording  their  ground  of  dismissal.         H.  B.'* 

Act, — Robert  Mitchell Alt. — John  Kipperi. 


SHERIFF  COURT  OF  ABERDEEN. 
Sheriff  Guthrie  Smith. 

OBAT  9.  ABSRDEXNy  NEWCASTLE,  AND  HULL  8TEAH8HIF  COMPANT  (LIMITED). — 

26^  May  1875. 

Carrier — Transhipment — Contraetina  pctrtiee, — Mr.  Gray,  merchant,  Aberdeen, 
raised  an  action  in  the  Aberdeen  Sheriff  Court  against  the  Aberdeen,  New^ 
castle,  and  Hull  Steamship  Company  (Limited),  carrying  on  business  and 
having  tbeir  principal  place  of  business  in  Aberdeen,  concluding  for  payment 
by  them  of  a  sum  of  x34,  58.  as  damages  sustained  by  the  pursuer  in  conse- 
quence of  the  defrs.,  who  were  carriers  of  500  sacks  of  '^  Dons  "  flour,  on  a  bill 
of  lading  deliverable  to  order  (which  bill  of  lading  was  invoiced  to  the  pursuer), 
havinff,  on  the  arrival  of  the  said  flour  at  Aberdeen  on  the  11th  of  January 
1875,  landed  the  same  on  the  open  quay,  and  failed  to  protect  it  from  injury, 
whereby,  through  the  fault  and  negligence  of  the  defrs.,  the  flour  was  wetted, 
injured^  and  damaged  to  the  extent  of  the  sum  sued  for.  The  defrs.  pleaded, 
in  defence  to  the  action — first  and  preliminary,  that  the  present  action  ought 
to  have  been  directed  a&ainst  the  owners  of  the  vessels  ''Panther"  and 
'*  Leopard,"  with  whom  toe  contracts  for  the  conveyance  of  the  flour  from 
Dunkirk  to  Aberdeen  were  made,  as  appeared  from  the  bills  of  lading ;  or 
otherwise,  that  the  present  action  was  incompetently  directed  a^nst  the 
present  defrs.,  in  respect  that  the  said  contracts  were  not  made  with  them  ; 
and  (2)  on  the  merits,  that  the  flour  was  landed  and  delivered  undamaged,  and 
that  the  damage  complained  of  was  caused  through  the  fault  of  the  pursuer. 
The  Sheriff-Substitute  (Dove  Wilson),  on  the  22d  April,  repelled  the  preliminary 
defences,  and  allowed  the  pursuer  a  proof  of  his  averments  and  the  defenders  a 
conjunct  probation.    The  defrs.  appealed  to  the  Sheriff. 

The  Sheriff  has  issued  an  interlocutor  in  the  appeal,  refusing  the  appeal,  and 
affirming  the  interlocutor  appealed  against.    In  a  note  to  Ids  interlocutor, 
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Sheriff  Quthrie  Smith  says  that  the  question  here  raised  is  one  of  very  g^iieral 
importance,  which,  so  far  as  the  decisions  of  our  own  Supreme  Court  are  con- 
cerned, is  still  open,  and  which  has  been  differently  determined  in  England 
and  Ajnerica.    In  England  the  view  taken  has  been  this : — ^A  carrier  who 
receives  goods  addressed  to  a  particular  place  prina  facie  undertakes  to  cany 
them  the  entire  distance,  and  if  his  own  proper  conveyance  goes  only  part  of 
the  way,  the  carrier  who  then  receives  them  from  him  becomes  his  agent  for 
fulfilling  his  contract.    It  follows  that  when  a  loss  arises  on  anv  part  of  the 
journey,  action  lies  not  against  the  second  carrier  but  against  the  first,  with 
whom  the  contract  was  m^de.    This  is  the  result  of  a  senes  of  decisions.    But 
more  recently  it  has  been  decided,  in  the  case  of  Oldridgey  that  a  railway  cem- 
pany  may  competently  stii>ulate  that  they  shall  not  be  liable  for  loss ''  off  their 
line  ;"  and  thus,  if  the  principle  of  the  earlier  cases  is  to  be  adhered  to,  this 
wiU  be  the  consequence  :  The  party  cannot  sue  the  A  Company,  because  the 
injury  was  not  done  on  their  line ;  and  he  could  not  sue  the  B  Company, 
because  the  contract  was  not  made  with  thenu    It  is  not,  therefore,  surprising 
that  the  Chief-Justice,  in  Oldridge's  case,  took  care  to  observe  that  in  the  state 
of  facts  therein  disclosed — ^viz.,  of  the  first  company  limiting  their  liability  in 
the  manner  indicated — the  result  might  be  tnat  the  defta.'  undertaking  as 
carriers  extended  onlv  to  their  own  Ime,  and  that  in  forwarding  goods  on  a 
further  line  they  acted  merely  as  forwarding  acents ;  but  it  was  not  necessaiy 
to  decide  tiiat  question.    As  regards  some  of  these  Etiglish  decisions  there 
appears  to  be  room  for  the  observation  that  the  matter  has  been  treated  too 
much  as  a  question  of  law  growing  out  of  the  relation  of  carrier  and  customer, 
when  in  reality  it  is  simply  a  question  of  fieu^t.    Whether  a  man  undertakes  to 
be  responsible  as  a  common  carrier  for  ten  miles  or  one  hundred  miles  evidently 
depends  on  what  was  the  understanding  of  the  parties,  and  in  ascertaining  that 
understanding  there  was  nothing  to  exclude  the  application  of  those  general 
elementary  principles  common  to  all  contracts.    If  he  expressly  stipulated  that 
he  should  not  be  responsible  beyond  his  own  UrrnvnuB,  he  was  under  no  obliga- 
tion to  do  more.    Ifny  implication  it  is  sought  to  extend  the  undertaking,  the 
matter  must  be  determinea  by  the  terms  of  the  receipt,  the  usage  of  the  hnsi- . 
ness,  and  such  other  evidence  as  is  available,  for  the  determination  of  it  as  a 
question  of  feict.    TMb  accordingly  is  the  view  of  the  subject  which  has  been 
taken  in  America  by  tribunals,  whose  rulings  on  points  of  n[iercantile  law  are 
entitled  to  verv  high  respect     There  are  man;^  cases  ^whete  the  Am^<^^ 
Courts  have  held  a  carrier  liable  bejond  the  limits  of  his  owiii  road  upon  the 
ground  of  a  roecial  undertaking  either  expressed  or  implied;  but  a  earner 
teceivinff  goods  directed  to  a  pomt  beyond  his  line  is  held  to  be  responsible 
beyond  nis  own  line  only  as  atorwarder,  unless  he  makes  a  positive  agreement 
extending  his  liability.     In  the  present  case  it  appears  tnat  the  flour  was 
loaded  at  Dunkirk  on  board  of  two  steamers  pl^dn^  between  Dunkirk  and 
Hull,  the  bills  of  lading  signed  by  the  master  miucing  it  deliverable  at  the  port 
of  Hull  in  ''  transit  to  Aberdeen."     A  memorandum  on  the  maigin  states 
<'  that  the  goods  are  to  be  forwarded  on  arrival  by  Messrs.  Brownlow,  Lumsden, 
and  Co.  from  Hull  to  Aberdeen  by  steamer  at  ship's  expense,  bui  not  at  her  riit" 
In  the  Sheritf's  opinion  this  was  not  a  contract  for  the  entire  distance.    It 
was  a  contract  to  Hull,  coupled  with  an  obligation  to  make  a  contract  for  an- 
other steamer  conveyance  to  Aberdeen,  as  the  agents  of  the  owner  of  the  goods 
and  for  his  behoof,  but  in  regard  to  which  the  Dunkirk  steamer  should  have 
no  responsibility.    The  defrs.  therefore  have  been  properly  convened  to  answer 
for  their  own  negligence,  and  the  plea  stated  in  defence  has  been  nghtly 
repelled. 


THE 
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Thb  plea  that  a  contract  is  contrary  to  public  policy,  or  immoral, 
and  that  therefore  it  is  not  binding,  is  so  convenient  a  way  of 
getting  rid  of  troublesome  obligations,  that  it  cannot  surprise  us 
to  find  that  it  has  been  often  raised,  and  under  the  greatest  variety 
of  circumstances.  The  law  of  England,  as  well  as  our  own,  abounds 
with  curious  decisions,  giving  rise  to  very  curious  distinctions,  upon 
this  subject  of  illegal  or  immoral  contracts.  Perhaps  these  distinc- 
tions are  as  delicate  as  any  which  the  ingenuity  of  bench  and  bar 
have  ever  invented.  In  addition  to  the  interest  arising  from  the 
consideration  of  such  nice  points  of  law,  these  decisions  throw  a 
curious  light  upon  the  social  history  of  the  past  Some  relate  to 
the  early  struggles  of  labour  against  capital — put  down  with  a  high 
hand  by  Tory  judges ;  others  remind  us  of  the  days  when  smuggling 
was  80  rife  upon  our  coasts.  They  tell  of  an  age  when  gambling 
was  universal ;  when  lotteries  were  really  popular ;  cmd  when  the 
State  by  means  of  usury  laws  imposed  restrictions  upon  a  more 
legitimate  means  of  makmg  money. 

It  is  also  curious  to  observe  the  varied  class  who  have  from  time 
to  time  availed  themselves  of  such  a  plea — a  class  composed  of 
ruined  gamesters,  heartless  profligates,  penitent  Sabbath  breakers, 
idle  apprentices,  wily  lawyers,  and  others.  We  propose  in  the 
present  article  briefly  to  illustrate  by  means  of  the  decisions  some 
of  the  principles  and  distinctions  which  have  been  established  in 
this  branch  of  the  law. 

Taking  first  that  class  of  iUicit  and  invalid  contracts  which 
may  be  said  to  have  sprung  out  of  the  domestic  relations,  we 
find  our  law,  from  a  regard  for  the  sacredness  of  marriage  and 
a  desire  to  throw  every  obstacle  in  the  way  of  those  who  despise 
or  dispense  with  its  legal  ties,  refusing  to  give  effect  to  any 
obligation  arising  out  of  the  unlawful  intercourse  of  the  sexes.    To 
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such  an  extent  was  this  policy  pursued,  that  it  was  after  some 
hesitation  that  the  right  of  a  woman  to  recover  damages  for  seduc- 
tion came  to  be  recognised.  There  is  a  number  of  reported  deci- 
sions relating  to  bonds  causa  adtUterii,  but  it  is  satisfactory  to 
observe  that  there  are  almost  none  of  a  recent  date.  In  the  old 
case  of  Durham  (July  20, 1622),  where  a  bond  was  granted  to 
secure  a  certain  sum  to  the  adulterous  issue,  the  Lord^  found  that  it 
could  not  be  registered,  nor  found  an  action,  either  at  the  instance  of 
the  mother  or  of  the  child.  In  the  next  century,  however,  we  find 
an  equitable  distinction  being  made  between  a  bond  in  favour  of 
an  adulteress  and  one  granted  to  her  innocent  child,  tod  the  Court 
allowing  an  action  to  lie  upon  the  latter  {Hamilton^  June  26,  1765, 
M.  9471). 

In  the  case  of  A,  v.  JS.  (May  21, 1816,  F.  C),  a  distinction  was 
made  between  an  action  to  enforce  such  an  obligation  and  one  to 
reduce  it  at  the  instance  of  the  granter's  heir.  We  are  told  that  the 
judges  ''  expressly  recognised  the  distinction  between  the  situation 
of  an  obligation  oh  turpem  cavsam,  where  action  isjbrought  to  compel 
implement  of  it,  and  its  situation  where  action  is  brought  to  be 
restored  against  implement  which  has  already  taken  place."  From 
the  case  of  Johnstone  v.  M'KeTisde's  Executors  (May  14,  1806)  it 
would  rather  appear  that  an  annuity  db  turpem  causam,  even  when 
given  by  way  of  legacy,  will  not  be  effectual  In  that  case  the 
executors  of  the  deceased  refused  to  give  effect  to  the  bequest, 
and  an  issue  was  allowed  to  try  the  question  whether  or  not  it  was 
the  reward  of  immorality. 

In  the  English  Courts  bonds  granted  in  favour  of  mistresses  have 
been  the  subject  of  several  decisions.  Generally  speaking,  no  such 
bond  will  be  valid  if  it  has  been  granted  with  a  view  to  induce  future 
cohabitation ;  and  accordingly,  in  one  case,  we  find  the  question  left 
to  the  jury  was  whether  at  the  time  the  bond  was  given  there  was 
or  was  not  an  intention  and  agreement  to  continue  the  connection 
for  the  future  {Friend  v.  Harrison,  2  C.  &  P.  584).  "  The  law,"  says 
Vice-Chancellor  Wigram,  in  the  case  of  Hail  v.  PaJmer,  13  L.  J., 
•*  has  been  correctly  stated  to  be,  that  if  a  bond  be  given  for  future 
cohabitation,  either  wholly  or  in  part,  it  is  void.  Another  way  of 
stating  the  question  is,  that  if  the  instrument  is  of  such  a  nature 
as  to  give  to  either  party  a  motive  to  continue  the  connection,  it  is 
void  on  the  ground  of  its  being  turpis  contracttcs,**  In  the  old  case 
of  Tv/mer  v.  Vaughan  (2  Wilson,  339),  where  the  bond  was  for  past 
cohabitation.  Justice  Bathurst  observes,  "  Where  a  man  is  bound  in 
honour  and  conscience,  God  forbid  that  a  court  of  law  shotdd  say  the 
contrary.  And  wherever  it  appears  that  the  man  is  the  seducer 
the  bond  is  good."  In  one  case,  however,  where  the  woman  knew 
that  the  man  with  whom  she  had  been  cohabiting  was  married,  a 
bond  given  to  her  at  the  termination  of  the  ilUcit  intercourse, 
securing  an  annuity  for  herself  and  also  providing  for  tHe  issue, 
was  held  void.     On  the  other  hand,  the  law  will,  in  the  ordinary 
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case,  favour  such  proviaions^  and  the  mere  fact  that  the  granter 
expressed  his  intention  of  continuing  the  connection  after  the  date 
of  the  bond,  and  even  the  carrying  out  of  that  intention,  will  not 
render  it  turpis  contracttis  (Hall's  case,  supra). 

Another  class  of  cases  which  illustrates  the  care  taken  to  secure 
marriage  obligations  is  to  be  found  in  the  decisions  relating  to  con* 
tracts  contra  fidem  tdbuiarum  nuptialum.  In  a  number  of  cases 
we  find  sons  relieved  upon  this  ground  from  obligations  entered  into 
upon  the  eve  of  marriage  with  their  own  or  their  wives'  fathers  and 
to  the  prejudice  of  their  marriage  provisions.  It  seems  to  have 
been  the  custom  at  one  time  for  fathers,  while  ostensibly  making 
favourable  settlements  for  the  children  upon  their  marriages,  to 
extort  back  bonds  relieving  them  to  a  greater  or  less  extent  from 
what  they  had  undertaken  of  such  transactions.  The  cases  of 
Grwve  v.  Thomson  (February  21, 1785,  M.  9478),  where  a  son  had 
given  to  his  father  a  virtual  discharge  of  his  obligation  under  the 
marriage  contract,  and  that  of  Arbuthnot  v.  Morison  (November  22,. 
1716,  M.  9487),  where  a  father-in-law  had  had  recourse  to  the 
same  device,  are  examples. 

Under  the  head  of  Sponsiones  Ludicrce  in  Morison  is  placed — 
** Fremivmh  for  procwring  a  wife"  In  an  early  case  (January  27, 
1698)  we  find  the  Earl  of  Buchan  suspending  a  charge  upon  a  bond 
granted  by  him  to  Sir  John  Cochrane  of  Ochiltree,  for  his  assistance 
in  procuring  to  the  Earl  an  English  lady  in  marriage  with  a  certain 
fortune.  Fountainhall  reports  a  similar  case,  which  he  says  "moved 
laughter." 

The  form  of  such  a  bond  or  written  obligation  is  given  in  the 
later  case  of  Thomson  v.  MacKaile  (February  14,  1770,  M.  9519). 
In  that  case  it  was  granted  by  a  father  and  son  in  favour  of  an 
Edinburgh  lawyer,  whose  wife  appears  to  have  been  the  match- 
maker, and  contained  an  agreement  to  pay  a  small  sum  of  money 
"  three  days  after  the  date  of  the  contract  of  marriage  that  shall,  by 
the  providence  of  Grod,  be  voluntarily  entered  into,  and  signed  cmd 
delivered,  betwixt  our  son  and  a  young  gentlewoman  described  as 
within."  There  were  elaborate  arguments  in  this  case,  and  it  was 
maintained,  in  support  of  the  validity  of  the  bond,  that  there  were 
perhaps  very  few  marriages  which  were  not  brought  about  by  the 
intervention  of  third  parties.  The  Court,  however,  found  the  missive 
contra  honos  mores,  and  assoilzied  the  defender. 

In  the  case  of  Proven  v.  Calder  (January  23,  1742,  M.  9511),  a 
bill  granted  to  a  young  woman  in  security  of  a  promise  of  marriage 
was  sustained.  But  really  here  there  was  nothing  more  than  an 
action  of  damages  for  breach  of  promise,  with  this  peculiarity  that 
the  amount  of  damages  had  already  been  assessed  by  the  parties. 

Wagers  and  other  gambling  transactions  have  not  met  with  much 
fevour  from  our  law.  "  The  view,"  says  Mr.  Bell,  in  his  Commen- 
taries, "  which  has  been  taken  in  Scotland  is,  that  the  laws  of  the 
country  and  its  judicatures  were  instituted  to  determine  adverse 
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rights,  and  not  the  idle  or  impertinent  doubts  and  inquiries  of 
persons  not  interested  in  the  matter."  The  common  law  which 
viewed  such  contracts  as  trifling,  if  not  actuaUy  immoral,  was  sup- 
ported by  statute  so  early  as  1621,  when  the  Act  *'  anent  playing 
at  Cardes  and  Dyce  and  Horse  races  "  was  passed.  In  the  old  case  of 
A.  V.  B.  (February  9, 1676,  M.  9505),  the  Lords  sustained  a  piir- 
suit  which  "  was  intented  for  a  sum  of  money  which  the  defender 
was  obliged  by  his  promise  to  pay  in  case  he  should  be  married ; 
having  gotten  from  the  pursuer  in  the  meantime  a  piece  which  the 
pursuer  was  to  lose  in  the  case  the  defender  shoidd  not  be  mar- 
ried.*' But  "  some  of  their  number  were  of  the  opinion  that  spofir 
stones  IvdicroR  of  the  nature  foresaid  ought  not  to  be  allowed." 

Bankton,  however,  says  (L  421,  46) — '*  A  wager  is  a  mutual  stipu- 
lation between  two  persons  whereby  the  one  agrees  to  forfeit  or  pay  a 
sum  of  money,  etc.,  to  the  other,  on  condition  a  thing  be  or  be  not  as 
asserted,  or  in  the  event  of  an  uncertain  contingency.  There  seems, 
in  the  general,  nothing  unlawful  in  this  more  than  in  a  conditional 
obligation."  That  wagers  have  sometimes  been  sustained  as  the 
grounds  of  legal  proceedings  is  clear  from  the  case  of  Hope  v. 
Tweedie  (December  3, 1776,  M.  9521),  in  which  an  action  for  a 
wager  of  a  pipe  of  wine  between  two  gentlemen,  to  be  paid  to  him 
who  should  walk  first  to  Edinburgh  from  a  certain  pkce  in  the 
country,  was  held  competent ;  and  in  the  later  case  of  Bnice  v. 
Boss  (January  26, 1787,  M.  9523),  the  opinion  that  a  wager  was  in 
no  case  a  legal  ground  of  action  does  not  seem  to  have  been  an 
unanimous  one. 

The  Act  1621,  c.  14,  aimed  at  discouraging  gambling,  by  forbid- 
ding cards  and  dice  altogether  in  houses  of  public  entertainment^ 
and  even  in  private  dwelUngs,  except  when  the  host  took  a  part  in  the 
game,  while  it  forfeited  to  the  poor  of  the  parish  all  gains  above 
one  hundred  merks  made  within  twenty-four  hours,  either  by  cards, 
dice,  or  horse-races.     The  party  who  lost  was  still  bound  to  pay,  and 
accordingly  in  one  case  the  Lord  Advocate  was  found  enUtled  to 
insist  on  consignation  of  the  money.    Sir  Greorge  Mackenzie,  in  Hb 
observations  upon  this  statute,  remarks  that  this  Act  ''is  not 
extended  to  other  wagers,  such  as  that  ships  will  arrive  at  such  a 
day,  or  in  such  a  place,  which  was  not  found  to  fall  under  this  Act, 
which  speaks  only  of  cards,  dice,  and  horse-races.   It  seems  that  this 
Act  would  not  be  extended  to  any  other  game."     It  is  not  surprising 
that  in  that  age  such  a  statute  was  not  strictly  observed.    Little 
more  than  forty  years  after  it  was  passed,  we  find  it  argued  that 
"  the  Act  of  Paxliament  is  in  desuetude,  and  it  is  now  frequent  hj 
persons  of  all  quality  to  play  and  to  pay  a  greater  sum  than  100 
merks."    The  Lord  however  "  found  the  Act  of  Parliament  to 
stand  in  vigour"  {Park  v.  Somnierville,  Nov.  12,  1668,  M.  3459). 
In  1774,  it  is  reported  that  "the  point  deliberated  upon  by 
the  Court  was  whether  or  not  the  Act  1621  was  in  desuetude? 
They  again  decided  in  favour  of  the  vitality  of  the  Act^  and 
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ordained  intimations  to  be  made  by  certain  kirk-sessions  interested 
in  the  matter  (Maxwell  v.  Blair,  M.  9522).  Its  most  modem 
supporter  is  Lord  Deas,  who  remarked  in  a  recent  case,  "that 
this  statute  remains  in  force  I  have  no  doubt  whatever."  The 
Act  of  9  Anne,  c.  14,  was  passed  "for  the  better  preventing  of 
excessive  and  deceitful  gaming/'  It  applied  to  all  kind  of  games, 
and  rendered  every  species  of  document  granted  for  gaming  debts 
null  and  void.  Parties  who  lost  were  entitled,  imder  certain  condi- 
tions, to  sue  for  the  recovery  of  the  money  which  they  had  paid, 
and  if  they  failed,  to  take  benefit  of  this  provision  as  any  other 
person  might,  recovering  treble  value — ^two-thirds  of  which  was  to 
go  to  the  poor.  Since  the  date  of  this  Act  several  statutes  have 
been  passed,  the  tendency  of  all  of  which  has  been  still  further 
to  discourage  gambling  transactions,  and  to  strengthen  the  distinc- 
tion between  innocent  and  immoral  games  and  sports. 

Perhaps  the  plea  of  pactum  illicitum  was  never  sought  to  be 
extended  further  than  by  some  of  the  Judges  in  the  case  of  Paterson 
v.  SJiaw,  20th  Feb.  1830.  8  Shaw,  573.  That  was  an  action  of 
damages  raised  by  one  Edinburgh  gentleman  against  another  who 
had  represented  that  he  cheated  at  cards.  The  Jury  Court,  when 
the  cause  was  remitted  to  them,  raised  a  doubt  as  to  the  relevancy 
of  the  action,  seeing  that  the  slander  libelled  arose  out  of  an  illicit 
transaction  between  the  parties,  and  the  case  was  accordingly  sent 
back  to  the  Court  of  Session  for  the  purpose  of  having  the  question 
of  law  decided.  In  his  note  upon  this  case  the  Lord  Chief  Com- 
missioner observes,  "The  saying  or  writing  of  another  that  he 
cheats  at  play  is  an  actionable  slander ;  but  if  it  appear  upon  the 
face  of  the  summons  and  issues,  or  either  of  them,  that  the  slander 
relates  to  an  illegal,  prohibited  and  punishable  transaction,  a  series 
of  questions  occurs  on  the  relevancy— on  the  broad  question  whether 
tx  tale  transadione  actio  oritur  1  If  he  had  not  been  engaged  in  an 
illegal  act  the  slander  would  not  have  taken  place,  and  by  the  terms 
of  the  summons,  the  illegal  conduct  is  the  foundation  of  the  com- 
plaint" In  the  Court  of  Session  several  of  the  'Judges  expressed 
their  doubts  as  to  the  competency  of  the  action,  and  they  seem  to 
have  got  over  the  difficulty  which  they  felt  in  admitting  the  evidence 
of  illegal  transactions  by  treating  the  alleged  slander  as  a  criminal 
accusation.  "  At  first,"  said  Lord  President  Hope,  "  I  entertained 
some  doubts,  but  when  I  see  the  very  fact  charged  of  cheating  at 
cards  is  made  a  crime  by  the  statute  I  cannot  have  any."  The  rele- 
vancy of  the  action  was  accordingly  sustained,  and  issues  sent  to  a 
jury.  But  although  the  Court  wHl  thus  admit  as  relevant  evidence 
what  is  practically  an  inquiry  into  the  rules  of  a  game  of  chance, 
when  the  object  is  to  determine  the  truth  or  falsehood  of  an  accusa- 
tion, and  consequently  the  right  to  damages,  they  have  firmly 
resisted  any  attempt  to  obtain  their  decision  when  the  question  has 
leally  been  whether  or  not  a  party  has  played  unfairly.  Sums  lost 
in  play  cannot  be  recovered,  nor  the  gainer's  claims  enforced.     The 
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case  oiPaterson  v.  Macqueen  wndKUgour,  March  17, 1866, 1  Macph. 
606,  is  upon  this  point  very  interesting.     It  was  an  action  raised  by 
the  executrix  of  a  Mr.  Paterson  against  two  defenders,  who,  as  she 
alleged,  had  taken  advantage  of  the  deceased,  who  was  not  in  full  pos- 
session or  command  of  his  mental  capacities,  and  had  won  from  him 
by  unfair  play  considerable  sums  of  money,  for  which  he  had  granted 
bills  and  promissory  notes.    There  was  however  no  allegation  of  abso- 
lute incapacity  on  the  part  of  Paterson.    The  pursuer  ai^ued  that  this 
was  not  an  action  of  repetition,  but  of  damage&     In  deciding  the 
case,  the  Lord  President  (Colonsay)  remarked : — "  It  is  not  denied 
that,  if  the  play  was  fair,  these  sums  were  actually  lost.     Now 
what  does  that  resolve  into  ?    If  the  play  was  fair,  although  arti- 
fices were  used  to  induce  Mr.  Paterson  to  engage  in  it,  he  could,  I 
apprehend,  not  have  come  here  to  recover  the  sums  so  lost,  just  as 
the  other  party  could  not  have  come  here  to  enforce  his  claim ;  for 
we  do  not  take  cognizance  of  gambling  debts  in  any  circumstances. 
£ut  then  it  is  said  that  this  is  a  case  of  cheating  at  cards,  by  which 
it  is  meant  that  the  play  was  unfair.    But  if  this  Court  does  not 
take  cognizance  of  fair  play,  is  it  to  go  into  the  rules  of  the  game, 
and  inquire  whether  there  has  been  unfair  play  ?    That  is  as  much 
out  of  our  cognizance  as  the  other."    Lord  Deas  said :  "  I  think  if 
we  were  to  sustain  an  action  of  damages  in  such  circumstances  we 
should  just  be  sanctioning  in  another  form  a  condictio  indAUi" 
The  action  was  accordingly  dismissed  as  incompetent.    The  decision 
does  not  of  course  exclude  the  competency  of  an  action  to  recover 
money  obtained  by  gambling  from  some  one  really  in  a  state  of 
mental  incapacity.     Here  there  would  be  no  question  of  tsdr  or 
unfair  play,  but  a  charge  of  obtaining  money  from  one  who  was 
incapable  of  managing  his  own  affairs,  and  did  not  know  what  he 
was  about.    Lord  Deas  carefully  guards  himself  in  deciding  Pater- 
son's  case.    He  says :  **  It  is  not  necessary  to  hold  that  there  never 
can  be  a  relevant  action  for  cheating  a  man  out  of  his  money  while 
he  is  engaged  in  playing  cards.    But  if  there  can  be  such  an  action, 
it  would  require  to  be  founded  on  very  specific  allegations  of  some- 
thing altogether  different  from  a  violation  of  the  rules  of  the  game 
— allegations  exclusive  of  all  inquiry  as  to  whether  the  rules  of  the 
game  had  been  violated  or  not.    If  the  action  had  been  founded 
upon  distinct  allegations  of  total  incapacity  on  the  part  of  Mr- 
Paterson,  either  from  drink  or  mental  defect  or  disease  at  the  time 
when  he  lost  and  paid  the  money,  I  by  no  means  say  that  a  case 
of  that  kind  would  have  been  irrelevant"  It  is  however  clear  fn»m 
tills  decision  that  in  order  to  make  an  action  of  this  kind  relevant, 
there  must  be  very  distinct  averments  of  incapacity. 

Beference  has  already  been  made  to  the  light  in  which,  apart 
altogether  from  statute,  wagers  are  viewed  by  the  law  of  ScotlaDd. 
They  are  deemed  too  trifling  to  engage  the  attention  of  a  Court--or, 
in  legal  language,  a  wager  is  spansio  Ivdicrcu  As  was  remarked 
in  the  old  case  of  Wordmorth  v.  Pettigrew  (May  15, 1799,  M.  9524), 
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**  Courts  of  Justice  were  instituted  to  enforce  the  rights  of  parties 
arising  from  serious  transactions,  and  can  pay  no  regard  «p(msi(ynAbm 
ludicrU."     But  a  gambling  transaction  has  nevertheless  formed 
(indirectly  at  least)  the  ground  of  a  competent  action.    A  good 
illustration  of  such  an  action  is  afforded  by  the  ease  of  Cfraham  t. 
PoUok  (Feb.  5, 1848, 10  D.  646).     A  certain  dog  having  won  in  a 
coursing  match,  a  dispute  arose  between  its  nominator  and  its 
owner,  both  claiming  the  stakes.    The  stake-holder  raised  an  action 
of  multiplepoinding,  to  which  both  were  called.    The  competency  of 
the  action,  arising  as  it  did  out  of  this  sporting  transaction,  was 
questionecL    The  majority  of  the  judges  decided  in  favour  of  the 
competency,  and  repelled  the  plea  of  sponsio  Indicra,     But  the 
ground  upon  which  they  did  so  is  clear  from  the  judgments.    It  by 
no  means  follows,  said  Lord  Fullerton,  "that  after  the  prize  is  won, 
and  the  sponsio  ludicra  determined,  competition  r^arding  the  prize 
may  not  arise  involving  questions  of  law  properly  within  the 
province  of  the  Court"    In  this  case  the  question  was  not  which 
dog  had  won  the  match,  or  whether  the  match  had  been  fairly  pro- 
ceeded with — with  such  questions  the  Court  could  have  nothing 
to  do.     But,  as  pointed  out  by  Lord  Jefirey,  the  whole  sporting 
question  had  been  settled  and  the  prize  awarded,  and  the  question 
to  be  decided  was  simply  what  individual  had  an  interest  by  law 
and  contract  in  what  dog  had  won.    There  was  in  fact  a  question 
of  patrimonial  interest  which  it  lay  within  the  province  of  the  Court 
to  dispose  of.    This  case,  taken  with  the  more  recent  decision  of 
Colder  V.  Stevens  (July  20, 1871,  9  Macph.  1074),  would  seem  to 
establish,  that  while  the  Court  would  not  decide  who  had  won  a 
race  or  game,  on  the  principle  of  sponsio  ludicra,  and  would  not 
sustain  any  gambling  transaction  because  illegal,  questions  relating 
to  the  right  to  stakes  (always  assuming  that  the  game  or  contest 
was  a  legal  one)  may  form  the  ground  of  competent  actions.     In 
Calder's  case,  the  action  was  raised  to  enforce  payment  of  the 
stakes  at  a  racing  meeting.    The  Lord  Justice  Clerk,  in  giving  judg- 
-ment,  after  pointing  out  that  a  horse-race  is  not  u^wful,  and 
noticing  the  distinction  of  the  civil  law  between  games  of  chance 
and  the  certamina  de  virttUe,  remarks,  "  While  therefore  our  Courts 
would  probably  refuse  to  decide  who  was  victor  in  such  a  game,  or 
who  gained  an  archery  or  rifle  prize,  stiU,  if  the  contest  was  lawful  * 
in  itself^  and  no  such  question  unsuited  to  a  court  of  law  arose, 
there  is  no  principle  on  which  they  should  refuse  to  decide  a  purely 
patrimonial  question  arising  out  of  it    If  the  holder  of  the  Elcho 
Challenge  Shield  refused  to  deliver  it  to  the  acknowledged  winner, 
I  do  not  suppose  we  should  hesitate  to  do  justice  in  such  a  case-; 
and  the  case  of  Graham  about  the  prize  at  the  coursing  match  is 
an  illustration  of  the  distinction.    For  in  all  these  cases,  and  many 
more  which  might  be  suggested,  the  contest  or  sport  itsdf  was  law- 
ful, although  gambling  on  its  issue  was  illegal." 
It  is  instructive  to  compare  these  cases,  in  which  action  was  sus- 
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tained  with  that  of  ffConndl  v.  Hussell  (Nov.  25,  1864,  3  Macph 
89),  in  which  it  was  refused  as  incompetent  In  that  case  the 
action  was,  as  in  the  others,  for  the  recovery  of  stakea  But  it  was 
upon  the  ground  of  unfair  conduct  upon  the  part  of  the  winning 
jockey.  The  pursuer,  indeed,  contended  that  his  action  was 
grounded  on  the  contract  of  deposit  with  the  defender  as  stake- 
holder who  was  no  party  to  the  wager.  From  the  circumstances, 
however  of  the  case,  it  was  impossible  for  the  Court  to  decide  it 
without  assuming  the  position  of  umpires,  and  determining  upon 
the  evidence  who  won  the  race. 

By  the  18th  section  of  the  Act  8  &  9  Vict.  c.  109,  which  declares 
that  all  gaming  contracts  are  null,  and  that  no  sum  staked  upon  a 
wager  can  be  recovered  in  a  court  of  law,  an  exception  is  made  in 
favour  of  subscriptions  towards  "any  plate,  prize,  or  sum  of 
money  to  be  awarded  to  the  winner  or  winners  of  any  lawful  game^ 
sport,  pastime  or  exercise."  But  the  Scotch  cases  have  not  pro- 
ceeded upon  this  statute;  on  the  contrary,  there  have  been  repeated 
doubts  expressed  from  the  bench  as  to  whether  it  extends  to 
Scotland. 

In  England  there  has  not  been  the  same  reluctance  to  deal  with 
wagers  in  courte  of  justice,  or  at  aU  events  they  have  not  in  that 
country  adopted  the  general  principle  that  the  settlement  of  such 
disputes  is  unworthy  of  these  tribunals.     Of  course  the  commoft 
law  has  been  altered  by  the  statute  just  referred  to.    But  in  order 
to  diminish  the  number  of  cases  of  this  sort  prior  to  the  Act  8  &  9 
Vict.,  certain  classes  of  wagers  had  been  entirely  discountenanced 
as  being  contra  banos  inores.  Thus,  in  the  famous  case  of  Da  Costa  v. 
Jones  (2  Cowper,  729),  action  was  refused  upon  a  bet  laid  betweea 
two  persons  upon  the  sex  of  a  third,  on  the  ground  that  such 
a  wager  led  to  an  indecent  inquiry.     Lord  Mansfield,  in  giving 
judgment  in  that  case,  remarked, "  Whether  it  would  not  have  been 
better  policy  to  have  treated  all  wafers  originally  as  gaming  con- 
tracts, and  so  have  held  them  void,  is  now  too  late  to  (Uscusa 
They  have  too  long  and  too  often  been  held  good  and  vaUd  con- 
tracts.    But  notwithstanding  they  have  been  so  generally  enter- 
tained, there  must  be  a  variety  of  instances  where  the  voluntary 
act  of  two  indifferent  parties,  by  laying  a  wager,  shall  not  he 
permitted  to  form  a  ground  for  an  action  or  a  judicial  proceedbg 
in  a  court  of  justice." 

There  are  accordingly  a  curious  and  not  very  consistent  set  of 
decisions  relating  to  wagers  in  the  law  of  England.  Lord  CampheQ 
has  observed,  "  I  regret  to  say  that  we  are  bound  to  consider  the 
common  law  of  Englahd  to  be  that  an  action  may  be  maintained 
upon  a  wager,  although  the  parties  had  no  previous  interest  in  the^ 
question  on  which  it  is  laid,  if  it  be  not  against  the  interests  or 
feelings  of  third  persons,  and  does  not  lead  to  indecent  evidence,, 
and  is  not  contrary  to  public  policy.  I  look  with  concern  and 
almost  with  shame  on  the    subterfuges  and    contrivances  and 
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evasions  to  winch  judges  in  England  long  resorted,  in  struggling 
against  this  rule,  and  I  rejoice  that  it  is  at  last  constitutionally 
abrogated  by  the  legislature"  {Thcukaorseydass  v.  DJumdmvfl^ 
6  M.  P.  0.  C.  300).  Not  only  were  immoral  and  indecent  wagers 
invalid,  but  also  those  which  the  judges  chose  to  consider  as  opposed 
to  pubUc  policy.  Hence  wagers  between  voters  as  to  the  result  of 
the  election  were  found  to  be  illegal,  as  contrary  to  the  founda- 
tions of  the  Constitution,  and  tending  to  encourage  bribeiy  and 
corruption  {Allen  v.  Seam,  1  T.  S.  36).  So  also  was  a  wager 
upon  the  probability  of  the  assassination  of  the  Great  Napoleon, 
being  considered  at  once  immoral  and  contrary  to  good  policy 
{Gilbert  v.  Sifkes,  16  East  150).  Upon  the  same  principle  wagers 
respecting  the  amoti^t  of  any  branch  of  the.  public  revenues,  or  of 
the  result  of  a  criminal  trial,  have  been  treated  as  illegal. 

In  the  case  of  Faulds  v.  Thomson,  19  D.  803,  an  attempt  was  made 
to  escape  from  liabilities  incurred  to  a  stockbroker  upon  the  ground 
that  the  transactions  in  which  he  and  his  principal  had  been 
engaged  constituted  gaming  and  wagering  in  the  sense  of  8  &  9 
Vict.  This  case  raised  the  question  whether  the  common  specula- 
tions on  rises  and  falls  in  the  market  are  gambling  transactions.  To* 
all  appearance  there  is  in  such  cases  a  purchase  and  transfer  of 
stock,  while  in  reality  the  parties  are  taking  the  chance  of  the  rise 
or  £aU  in  the  market,  and  contracting  only  for  the  differences.  It 
was  held  in  the  Sheriff  Court  that  such  transactions  were  wagers — 
but  that  as  they  were  only  null  and  void,  not  illegal,  the  broker 
who  had  given  his  professional  assistance  was  entitled  to  remune- 
ration. But  the  Court  of  Session,  without  deciding  what  the  claim 
of  the  broker  would  be  if  dealings  in  which  he  had  been  engaged 
had  been  nidi  and  void,  held  that  they  were  not,  not  being  wagers- 
or  belonging  to  the  class  of  transactions  struck  at  by  the  Act  in 
question.  "  The  question,"  said  Lord  Murray,  "  before  us  is — Is- 
there  anything  like  gaming  or  wagering  in  the  transactions  com- 
plained of  ?  In  all  gaming,  one  party  wins  and  the  other  loses,  all  can- 
not gain  ;  but  here  so  much  stock  is  bought — ^it  rises.  A.  has  sold, 
B.  has  bought  through  a  broker.  A.  may  have  sold  at  a  higher  price 
than  he  paid.  B.  may  in  turn  do  likewise,  in  which  case  all  might 
be  gainers.  This  cannot  be  gaming.  I  am  far  from  saying  they 
are  engaged  in  a  laudable  pursuit.  But  all  the  parties  might 
equally  lose.  I  cannot  assimilate  this  to  the  nature  of  gaming  or 
wagering,  to  constitute  which  there  must  be  two  parties,  one  of 
whom  must  lose." 

As  in  many  cases  of  gambling  debts — bills  and  bonds  have 
been  granted  which  have  afterwards  in  the  hands  of  indorsees 
given  rise  to  litigation ;  the  question  as  to  how  far  a  bona  Jide 
indorsee  is  to  be  prejudiced  by  the  invalid  consideration  for 
which  his  bill  was  given  has  more  than  once  been  raised.  In  the 
case  of  Stewart  v.  Ifislop  (February  18,  1741,  M.  9510),  it  was- 
found  not  competent  to  prove  by  witnesses  that  the  bill  charged 
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on  was  accepted  for  money  lost  at  game  against  an  endorsee  for 
an  onerous  cause,  who  was  not  privy  to  the  wrong.    The  same 
•doctrine  was  given  effect  to  in  the  case  of  Neilson  v.  Bruce  (January 
25, 1740,  M.  9507.)     Yet  the  words  of  the  Act  of  Anne  are  very 
"distinct,  providing  that  notes,  bills,  etc,  for  gaming  debts  "  shall  be 
utterly  void,  frustrate  and  of  none  effect,  to  all  intents  and  pur- 
poses whatsoever."    A  different  view  of  this  statute  had  moreover 
been  taken  in  England,  as  is  shown  by  an  opinion  of  Lord  Mans- 
field (2  Douglas,  636),  when  he  says,  *'  The  law  is  settled  that  a 
holder  coming  fairly  by  a  bill  or  note  has  nothing  to  do  with  the 
transaction   between  the  original  parties,  unless  perhaps  in  the 
single  case  (which  is  a  hard  one,  but  has  been  determined)  of  a 
bond  for  money  won  at  play."    It  was  probably  the  reasonable 
-desire  to  secure  a  uniform  practice  in  the  administration  of  the 
statute  in  both  countries  which  led  the  Court  of  Session  in  the 
unreported  case  of  White's  Trustees  v.  Johnston's  Trustees  (January 
.22, 1819),  to  find  that  the  objection  of  having  been  granted  for  a 
game  debt  applied  to  bonds  in  the  hands  of  an  onerous  assignee. 
In  the  subsequent  case  of  £lliot  (Nov.  24, 1826,  6  Shaw,  40),  they 
passed  a  biU  of  suspension  of  a  charge  given  by  the  indorsee  of 
B,  bill  granted  for  a  gaming  debt ;  and  in  the  case  of  Hamilton 
V.  Russel  (May  18.  1832,  10  Shaw,  549),  Lord  Oringletie  observed, 
*'  I  think  such  a  bill  is  just  a  piece  of  waste  paper."    The  case  of 
White's  trustees,*already  referred  to,  came  before  the  Court  again 
<(May  28, 1828,  6  Shaw,  818)  in  a  question  between  the  assignee 
k(who  had  failed  to  recover  anything  from  the  debtor  under  the 
bonds)  and  the  assignor,  from  whom  he  sought  repayment  of  the 
money  which  he  had  given  for  them.  The  latter,  taking  advantage  of 
the  new  construction  put  upon  the  Act  of  Anne  by  the  Scotch 
*Court,  pled  that  his  assignation  being  null,  he  was  freed  from  any 
liability  to  repay.     But  the  Court,  upon  the  assumption  that  the 
assignee  was  in  bona  fide^  rejected  this  view  without  any  hesita- 
tion.   *'  When  a  party,"  said  Lord  Glenlee,  "  knowing  a  document 
<ii  debt  not  to  be  due  and  exigible  from  the  granter,  gets  money 
from  an  innocent  pcurty  by  assigning  it,  he  must  necessarily  te 
bound  to  repay."  The  Lord  Justice-Clerk  said,  "  I  am  clear  upon  the 
principle  that,  if  it  could  be  held  that  a  person  getting  the  bond, 
perhaps  upon  the  very  night  when  the  gambling  takes  place,  might 
go  to  a  third  party,  innocent  of  the  gambling  transaction,  and  get 
money  for  the  documents  of  debt,  and  when  repetition  is  asked 
might  get  out  of  it  in  this  way,  it  would  be  an  absolute  solecism." 
By  5  &  6  William  IV.  c.  41,  bUls,  notes,  and  mortgages  in  the  hands 
ci  purchasers  for  value  are  not  void,  but  only  held  as  for  an  illegal 
^consideration,  and  if  on  such  instruments  the  granter  or  maker 
has  paid  the  money  to  the  holder,  he  may  recover  it  as  money 
j)aid  to  the  original  payee,  as  on  an  illegal  consideration. 
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The  following  letters  on  this  important  subject  by  Mr.  Lorimer, 
the  eminent  Professor  of  International  Law  in  the  University  of 
Edinburgh,  have  recently  appeared  in  the  Times.  We  reprint 
them  because  they  are  worthy  of  perusal  and  worthy  of  preserva- 
tion. Many  of  our  readers — even  those  who  take  a  special  interest 
in  International  Law — may  not  have  seen  them,  and  it  is  a  pity 
that  opinions  so  valuable  and  well-considered  should  be  entombed 
in  a  file  of  the  Times.  A  translation  of  these  letters,  or  of  portions 
of  them,  will,  we  believe,  appear  in  the  next  number  of  the  Bevus 
-de  Droit  International : — 

No.  I.  "  Heartily  approving,  as  I  do,  the  reticence  which  Lord 
Derby  imposed  on  our  representative  at  the  Conference  at  Brussels, 
and  his  refusal  to  allow  England  to  be  represented  at  St.  Petersburg  at 
all,  I  think  it  undesirable  that  much  should  be  said  or  written,  even 
by  private  persons,  on  the  subject  of  international  law  in  this  coun- 
try at  present.  If  there  ever  wsis  a  case  in  which  a  Government 
^ould  be  said  to  be  supported  by  the  unanimous  feeling  of  a  nation, 
it  is  that  of  our  present  Government  in  its  determination  not  to 
^o  forward  in,  the  direction  either  of  limiting  our  rights  as  naval 
belligerents,  or  of  adding  to  our  liabilities  as  neutrals.  Thougli 
there  is  no  desire  in  this  country  to  move  in  the  matter  at  all,  it  is 
perhaps  scarcely  possible,  as  regards  neutral  liabilities,  that,  adher- 
ing to  the  principles  which  we  have  consented  to  adopt,  we  should 
be  permitted  to  stand  still ;  and  if  it  should  be  necessary  for  us  to 
^o  back  on  those  principles,  that  always  troublesome  evolution  will 
be  performed  with  less  irritation,  both  foreign  and  domestic,  by  the 
spontaneous  and  resolute  action  of  Government,  backed,  as  it  will 
be,  by  public  sentiment,  than  as  the  result  of  a  popular  agitation, 
•out  of  which  division  of  opinion  would  arise,  and  in  which  many 
.hasty  and  indiscreet  words  would  inevitably  be  spoken. 

"  The  possibility  of  such  a  contingency  has  long  been  familiar  to 
many  minds,  not  in  this  country  alone,  but  in  America.  Two  years 
ago  Mr.  Lawrence,  the  highest  international  authority  in  that  coun- 
try, wrote,  *It  may  be  well  for  the  United  States  if  the  surveillance 
of  the  thousands  of  miles  of  sea  coast  which  wiU  be  required  of 
them  in  future  wars  does  not  make  them  deprecate  the  victory 
achieved  by  the  eminent  counsel  to  whom  their  interests  were  con- 
fided at  Geneva.'  (*  Belligerent  and  Sovereign  Rights.  By  William 
Buck  Lawrence,  LL.D.,  D.C.L,  Boston,  1873.')  And  we  know 
that,  for  other  reasons,  both  parties  to  the  Treaty  of  Washington 
have  as  yet  found  it  impossible  to  fulfil  their  mutual  engagement  to 
uige  its  acceptance  on  other  powers.  For  my  own  part,  I  have 
^always  maintained  that  the  difficulty  in  which  we  now  find  ourselves 
of  being  called  upon  to  add  the  prohibition  of  the  export  of  arms  to 
the  other  prohibitions  to  which  we  thoughtlessly  assented  whether  or 
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not  it  was  implied  in  the  words,  was  involved  in  the  principle,  not 
only  of  the  Treaty  of  Washington,  but  of  the  Foreign  Enlistment  Acts,, 
both  English  and  American — nay,  that  that  principle  covers  a  great 
deal  more  than  has  even  yet  become  apparent,  and  involves  as  its 
ultimate  consequence  the  entire  prohibition  of  trade  between  neu- 
trals and  belligerents.  This  opinion,  more  or  less  clearly  defined,  I 
believe,  is  gradually  becoming  the  prevalent  one  in  tins  country. 
If  it  should  be  adopted  by  the  Government,  it  wiU  necessitate  a 
change  of  international  policy  similar  to  the  change  of  domestic 
policy  on  which  we  entered  when  the  principle  of  Free  Trade, 
which  had  long  before  been  demonstrated  as  a  doctrine  of  economics, 
was  publicly  accepted  as  a  rule  of  political  action.  If  Lord  Derby 
should  become  convinced  of  the  propriety  of  applying  this  rule  to- 
our  international  relations  as  neutrals,  I  feel  sure  that  the  courage 
of  his  conviction  will  no  more  fail  him  than  it  did  Sir  Bobert  Peel ; 
and  as  the  case  is  one  in  which  not  merely  national,  but  interna- 
tional prejudices  and  passions  have  to  be  overcome,  it  is  extremely 
undesirable  that  he,  and  those  who  act  with  him,  should  be  em- 
barrassed in  the  line  of  action  which  they  may  desire  to  adopt  by 
the  suggestions  of  those  who  are  necessarily  so  much  less  acquainted 
than  they  are  with  the  entanglements  and  complications  which 
they  must  inevitably  encoimter.  In  the  practical  management  of 
afifairs  we  who  are  without  cannot  be  helpful  Let  us  therefore  be 
silent,  or  wait,  at  least,  till  our  criticisms  or  our  conclamation  is 
called  for. 

"  But  the  question  regarding  the  seizure  of  belligerent  property 
under  the  belUgerent  flag  at  sea  stands  in  a  different  position  from 
questions  with  reference  to  our  neutrality  laws.  Here  there  is  as 
yet  no  international  entanglement.  We  have  come  under  no  treaty 
engagements ;  and  the  Foreign  Enlistment  Act  has  placed  us  under 
no  municipal  obligations  trenching  on  international  interests.  It  is 
scarcely  likely  that  we  shall  consent  to  curtail  our  own  belligerent 
rights  at  the  very  moment  we  are  urged  to  extend  those  of  our 
neighbours  by  undertaking  new  liabilities  as  neutrals;  and  all 
international  suggestions  on  this  subject  may  be  confidently 
expected  to  meet  with  a  peremptory  *  No.' 

*'  But  the  subject  is  one  on  which  there  is  a  babblement  among 
ourselves  more  embarrassing  than  any  utterances,  however  insult- 
ing to  this  country,  which  can  proceed  even  from  so  great  an 
authority  as  Dr.  Gessner,  of  Berlin  (*  Zur  Beform  de$  Kriegs  See- 
recJUSf  Berlin,  1875) ;  and  if  our  public  men  are  led  astray  at  all,  it 
will  be  from  a  desire  to  gratify  the  pseudo-humanitarianism  of  the 
Peace  Party  and  the  equally  mistaken  selfishness  of  the  Chambers 
of  Commerce.  For  this  reason,  it  is  desirable,  if  possible,  to  form 
a  sounder  and  more  consistent  public  opinion  than  at  present 
exists,  and  no  medium  for  this  purpose  is  equal  to  your  columns,  if 
you  will  kindly  permit  me  to  use  them. 

"  The  first  delusion  which  I  think  it  desirable  to  dispel  is  that 
when  private  property  is  taken  for  belligerent  purposes,  either  on 
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land  or  sea,  its  owner  is  simply  robbed.  The  ship  and  cai*go  which 
England  seizes,  or  the  horses  and  cigars  which  Germany  seizes,  are 
regarded  as  still  the  private  property  of  the  former  owner,  dejwre, 
:after  they  have  been  seized,  just  as  my  watch  would  continue  to  be 
my  private  property  dejure  after  I  had  been  garotted.  Even  if  the 
risk  is  covered  by  insurance,  there  is  supposed  to  be  a  total  loss  on 
the  insurer's  part,  which  makes  him  the  victim  of  the  robbery,  in  so 
far,  at  least,  as  he  has  not  been  paid  by  the  premium  which  he  has 
received  on  this  or  other  war  risks.  But  whoever  may  be  the  vic- 
tim, there  is  always  a  robbery,  and  this  continues  to  be  the  case 
-even  if  we  trace  the  loss  in  its  ultimate  ramifications  till  it  reaches 
the  consumer  in  the  form  of  an  enhancement  of  the  price  of  the 
•commodities  that  have  been  seized.  This  I  believe  to  be  the  popu- 
lar opinion,  and  it  is  an  opinion  which  finds  support  in  the  utter- 
ances of  many  by  whom  it  is  scarcely  conceivable  that  it  should  be 
sincerely  entertained.  {Vide  Dr.  Gessner's  pamphlet,  as  above.) 
Now,  the  proceeding  to  which  the  taking  of  private  property  for 
belligerent  purposes — with  a  view,  that  is  to  say,  to  the  prosecution 
And  speedier  termination  of  a  recognized  war — is  really  analogous, 
is  not  robbery  or  spoliation  of  any  kind,  but  the  taking  of  private 
property  for  public  purposes — the  construction  of  a  railway,  we 
shall  say,  or  of  a  dock — in  virtue  of  an  Act  of  Parliament.  The 
proclamation  of  war  is  an  act  of  the  Executive  which  constitu- 
tionally takes  the  place  of  an  Act  of  Parliament,  or  of  the  decree  of 
the  central  power  in  non-constitutional  countries.  It  legitimates 
the  inroad  on  individual  freedom  of  action  by  subsuming  it,  so  to 
speak.  Tinder  the  wider  freedom  of  State  action,  and  the  occurrence 
which  befaUs  the  property  of  the  individual  is  neither  more  nor  less 
than  the  emergence  of  an  inherent  limitation,  which  exists  in  all 
private  property  in  consequence  of  the  social  obligations  which 
necessarUy  subsist  between  its  holders  and  the  State  of  which  they 
are  citizens.  It  is  a  burden  which  attaches  to  property  just  like 
any  other  public  burdens — such  as  poor-rates,  or  taxes,  or  tithes. 
Such  is  the  theory  of  the  affair,  and  it  does  not  lie  far  below  the 
surface.  But  Englishmen  are  not  much  in  the  habit  of  digging  for 
theories,  so  let  us  exhibit  this  one  on  the  surface,  as  it  manifests 
itself  in  practice. 

"  The  man  whose  property  is  taken  does  not,  or  ought  not  to  lose 
the  value  of  it  at  all,  otherwise  than  in  so  far  as  he  shares  in  the 
ultimate  defeat  of  his  country.  In  his  private  capacity  he  simply 
gives  it  up,  or  lends  it,  as  it  were,  to  his  own  country.  The  belligerent 
who  takes  it  gives  him  a  receipt  for  it,  or  in  other  words  draws  a  bill 
for  ib  on  the  owner  s  country,  wliich  he,  the  belligerent,  endorses,  con- 
tingently so  to  speak,  and  for  the  payment  of  which  he  knows  him- 
self to  be  liable  in  the  event  of  defeat.  If  the  owner's  own  country 
behaves  honestly  by  him  it  honours  that  bill — in  other  words,  it 
repays  him  for  the  loss  he  has  sustained  for  the  public  service,  takes 
possession  of  the  acknowledgment  he  has  received,  and  converts  the 
debt  from  a  private  into  a  public  one.     Whatever  the  issue  of  the 
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war  may  be,  it  is  thus  apparent  that  it  is  only  in  consequence  of 
imperfect  municipal  arrangements— or  their  imperfect  observance 

^if  the  private  party  ever  is  a  loser  at  all,  in  his  private  capacity. 

If  his  coimtry  is  successful  in  the  war  it  recoups  itself  for  what  it 
has  paid  him  out  of  the  indemnity  which  it  exacts  from  the 
defeated  enemy,  even  in  cases  in  which  the  actual  property  cannot 
be  restoied  ;  if  it  is  unsuccessful,  his  loss  forms  part  of  the  expenses 
of  the  war,  which  fall  ultimately  on  the  country  as  a  whole  in  the 
form  of  taxation.  But  in  no  case  does  it  fall,  or  at  any  rate  ought 
it  to  fall,  upon  the  private  owner,  or  upon  his  insurer,  or  even  on 
the  consumer  of  the  special  commodity,  for  his  loss,  too,  even  where 
not  compensated  by  the  indemnity,  is  shared  by  the  community  as 

a  whole, 

''  In  land  warfare  something  like  the  arrangement  here  indicated 
is  not  only  professed  in  theory,  but,  in  a  very  rude  and  imperfect 
manner,  is  attempted  to  be  carried  out  in  practice.  On  the  latter 
point,  at  all  events,  it  will  not  be  disputed  that  the  best  and  latest 
evidence  is  that  of  the  military  magnates  who  assembled  at  Brussels- 
last  year.  Most  Englishmen,  I  fancy,  will  agree  with  the  Belgian 
doloffate,  M.  le  Baron  Lambermont,  that  the  fairest  arrangement 
would  be  for  each  army  to  pay  its  own  way  at  the  time  and  on  the 
split,  as  our  armies  did  during  the  great  Napoleonic  wars.  But  even 
wiion  honesty  is  not  carried  to  what  most  of  ottr  Continental  neigh- 
iHUirs,  it  is  to  be  feared,  would  still  regard  as  a  Quixotic  extent,  it 
diHm  not  follow  that  no  attempt  is  made  at  it.^  '  La  valeur  des  quit- 
t4inoes,*  says  M.  le  G^n^ral  de  Voigts-Ehetz,  '  est  r^glte  par  I'usage 
{\\\m  qui  sera  vainqueur,  comme  celui  qui  sera  vaincu,  aura  le  de- 
vtur  d'indemniser  ceux  de  ses  sujets  qui  auront  en  leur  possession 
tU^i  quittances  delivr^es  en  temps  de  guerre.  M.  le  Diligui  d'Alle- 
luagne  declare  qu*il  ne  connait  pas,  pour  sa  part,  de  guerre  oft 
Taquittement  des  obligations  ainsi  contract^es  ait  fait  surgir  de 
HiWieuses  difficult^s.  On  convient,  en  effet,  k  la  conclusion  de  la 
jiaix,  des  dispositions  k  prendre  k  cet  ^gard.  Gr6n^ralement  le 
vaincu  sera  charge  d'indemniser  lui-mSme  les  habitants  du  pays 
vainqueur,  et  ceux  de  son  propre  pays.'  When  pressed  by  the  Swiss 
Delegate,  Colonel  Hammer,  with  the  objection  that  *"les  quittances 
d'usage "  n'engagent  en  rien  ceux  qui  les  d^livrent,'  and  urged  to 
bring  them  within  the  sphere  of  International  Law,  he  stated,  not 
very  consistently,  perhaps,  with  his  assertion  that  they  were  pro- 
vided for  by  treaties  of  peace,  the  difficulty  which  might  exist  in 
imposing  them  on  Constitutional  countries.  '  Dans  ces  pays,  lesem- 
prunts  forces  ne  peuvent  pas  avoir  cours  sans  Tautorisation  des 
Chambres.'  But  he  added  cynically,  *  Dans  un  autre  ordre  d'id^es,. 
si  la  quittance  n'a  pas  de  valeur,  c'est  que  le  Gouvemement  du 
pays  occupe  ne  lui  en  donne  paa'  {lb,  104)  In  the  absence  of 
adequate  municipal  legislation  then,  it  is  too  probable  that  the 

*  Correspondence  respecting  the  Brussels  Conference,  Miscellaneons  "So,  1,  1875* 
10. 
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theoretical  anangement  here  indicated,  and  which  as  much  as  any- 
thing else  may  claim  to  be  the  law  of  war,  is  often  very  imperfectly 
observed.  Still  in  the  case  of  the  Franco-German  War,  I  suppose 
no  German,  or  Alsatian  who  was  treated  as  a  German,  ultimately 
suffered  pecxmiaiy  loss,  though  many  even  of  them  were  compelled, 
to  part  with  private  property  and  exposed  to  much  suflfering  which 
could  not  have  resulted  from  war  at  sea  If  Germany  had  been 
defeated  France  would  certainly  have  held  her  liable  for  the  loss  of 
private  property  by  French  citizens.  As  it  was  France  lost  the 
suit,  and  she  paid  her  own  costs,  in  which  those  of  her  own  citizens,, 
as  well  as  of  the  Germans,  were  included,  or  ought  to  have  been 
included.  On  both  sides  forced  sales  were  submitted  to  as  inevi- 
table consequences  of  a  war,  which  itself  must  be  assumed  to  have 
be^  inevitable.  But  that  was  all — ^at  least  theoretically  it  was  all 
—that  could  be  measured  by  money.  In  the  war  of  1866  I  know,., 
from  private  sources,  that  the  Prussians  paid  the  Saxons  quite  fully 
for  the  losses  which  they  suffered  from  the  occupation  of  Dresden,, 
and  there  is  no  reason  to  doubt  that  Austria  would  have  done  the 
8am&  I  cannot  speak  with  the  same  confidence  with  reference  to 
France ;  but  I  have  been  told  that  the  French  peasantry,  much  as 
they  are  in  the  habit  of  blaming  their  rulers,  do  not  generally  com- 
plain of  them  on  the  ground  that  the  '  quittances  d'usage '  given 
them  by  the  Germans  were  dishonoured.  That  the  Grovemment  at 
least  professed  to  recognize  them  is  plain  enough  from  the  fact  that,, 
on  6th  September  1871,  a  law  was  enacted  which  bears  the  title, 
'  Loi  qui  fait  supporter  par  toute  la  nation  frangaise  les  contribu- 
tions de  guerre,  requisitions,  et  dommages  de  tout«  nature,  caus^ 
par  Tinvasion.' 

"  Now,  there  is  not  the  least  difference  in  principle,  or  the  least 
necessity  for  difference  in  practice,  between  the  seizure  of  a  ship  at 
sea  and  the  levying  of  contributions  on  land,  in  so  far,  at  least,  as 
concerns  compensation  to  the  private  owner — except  this  difference 
that  there  is  far  less  difficulty  in  doing  him  justice  in  the  former 
case  than  in  the  latter.  A  ship  is  a  large  commodity  which  cannot 
be  stolen.  There  are  many  witnesses  to  her  capture,  and  means  of 
ascertaining  her  value.  Further,  there  is  no  temptation  to  fraud  on 
the  part  of  the  captor,  even  should  he  be  a  privateer  sailing  under 
letters  of  marque,  because  the  indemnity  to  the  owner  or  to  his 
Government  can,  in  no  circumstances,  fall  to  be  paid  by  him.  To 
him  the  ship  is  *good  prize'  if  taken  l^ally — He.,  if  taken  under 
conditions  which  the  Prize  Courts  of  his  own  country  will  recog- 
nize. Come  of  the  owner's  interests  what  may,  they  are  no  interests 
of  his ;  and,  strange  as  it  may  seem,  the  chief  difdculty  of  regulat- 
ing the  transaction  seems  to  arise  from  the  nsk  of  collusion  between 
the  captor  and  the  owner,  as  private  persons.  At  all  events,  having 
no  personal  interest  in  the  matter,  the  captor,  merely  in  order  to 
make  things  pleasant,  will  always  be  ready  to  give  a  full  acknow- 
ledgment to  the  owner,  and  it  is  the  fault  of  the  owner's  Government 
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if  that  acknowledgment  is  not  made  good.    All  that  is  required  for 
private  protection  is  public  honesty. 

"  I  do  not  say  that  the  existing  municipal  arrangements  of  this 
or  of  any  other  country  are  such  as  at  once  to  relieve  the  private 
owner.  He  has  generally  to  wait  till  the  end  of  the  war,  and 
to  take  his  chance  of  what  the  treaty  of  peace,  with  its  mixed 
commissions  and  other  arrangements,  will  do  for  him.  Even 
if  he  should  not  be  ultimately  deprived  of  his  property,  he 
-sufifers  a  real  hardship  in  being  deprived  of  the  use  of  it,  possibly 
for  years  ;  and  the  hardship  is  one  which,  in  the  case  of  a  young 
:and  enterprising  man,  is  not  compensated  even  by  the  payment  of 
interest,  because  time  to  him  was  money,  far  beyond  any  interest 
which  he  can  claim.  He  has  suffered '  indirect  damages '  which 
cannot  be  estimated.  But  it  by  no  means  follows  that  they  could 
not  be  averted.  Ortolan,  the  best  Continental  writer  on  the  side  of 
the  question  which  we  have  here  embraced,  indicates  the  means  by 
which  this  may  be  accomplished,  though  only  in  a  very  general  way 
«(*  Diplomatic  de  la  Mer,'  Liv.  iii,  cii.,  voL  ii,  p.  50).  So  far  as  I 
know  they  have  never  been  practically  adopted,  and  yet  they  do 
not  aeem  to  defy  definition.  The  moment  that  the  Prize  Court  of 
the  captor's  country  has  decided  that  the  prize  is  'good' — i,e.,  that 
the  ship  has  been  taken  in  accordance  with  what,  in  the  meantime, 
must  be  held  to  be  the  laws  of  war,  and  is  not  to  be  restored — then, 
if  not  sooner — there  seems  no  reason  why  the  owner's  country,  in 
whose  service  it  has  been  sacrificed,  should  not  pay  for  it,  and  this 
equally  whether  it  adheres,  as  it  probably  ought  to  do,  to  the  old 
maxim  bdlo  parta  cedunt  reiptiblicce^  or  gives  up  the  prize  to  the 
captor,  as  has  been  the  habit  in  this  country  since  6  Anne,  c.  1.3 
and  37.  The  value  which  the  captor  has  put  on  it  might,  as  we 
have  said,  be  a  collusive  value  ;  but  the  owner  himself  could  have 
no  great  difficulty  in  proving  to  th^  satisfaction  of  the  Grovemment 
the  real  value  of  the  vessel,  or  at  all  events  the  sum  for  which  it 
was  insured.  The  great  object  of  the  party  who  contend  for  war 
being  made  a  public  transaction,  a  duel  between  State  and  State, 
which  is  to  spare  the  pockets,  if  not  the  persons,  of  private  persons, 
would  thus  be  attained  in  the  fullest  manner.  When  the  property 
passed  by  capture  to  the  one  Government,  it  would  immediately  be 
paid  for  by  the  other.  The  seizure  would  thus  assume  its  real 
character  as  a  forced  sale  for  belligerent  purposes,  and  its  object  as 
a  means  of  bringing  the  war  to  an  end  would  be  accomplished.  It 
would  be  a  blow  dealt  visibly  and  directly  at  the  hostile  State,  and 
not  one  merely  affecting  it  through  the  community  as  represented 
by  a  limited  class.  If  the  simple  arrangement  here  indicated  were 
adopted,  I  believe  the  whole  objection  to  the  existing  rule  of  the 
maritime  law  of  nations,  with  reference  to  the  capture  of  private 
property  at  sea,  on  the  ground  of  its  injustice  to  private  persons, 
would  be  removed.  The  anxiety  of  the  Chambers  of  Commerce 
would  cease.  With  your  permission  I  shall  venture  to  say  a  few 
words  in  another  letter  on  the  alaimist  outcry  that  our  Navy  is 
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inadequate  to  protect  our  commerce,  and  that,  in  the  event  of  our 
being  engaged  in  a  war,  our  vast  carrying  trade  would  be  trans- 
ferred to  neutral  bottoms. 

"But,  before  concluding,  let  me  add  that  the  belligerent  rule 
here  under  consideration  rests  on  principles  altogether  different  from 
those  on  which  this  country  long  sought  to  defend  the  neutral  rule 
that  enemies'  goods  should  be  liable  to  seizure  under  the  neutral 
flag.  The  maxim  'free  ship,  free  goods,'  which  we  solemnly 
adopted  in  1856, 1  regard  as  a  permanent  contribution  to  inter- 
national law.  It  was  at  variance  with  our  traditions,  and  a  sacri- 
fice of  belligerent  rights,  which  were  of  far  greater  value  to  us  than 
to  any  other  Power;  but  it  was  a  carrying  out  of  the  principle 
of  Free  Trade  which  we  had  previously  adopted  in  our  commercial 
relations  with  other  countries  in  time  of  peace,  and  which,  I  be- 
have, need  suffer  no  derogation  in  the  relation  between  belligerent 
States  and  neutral  citizens  in  time  of  war.  The  gain  to  neutrality 
effected  by  this  change  will,  I  have  no  doubt,  on  the  whole  com- 
pensate for  the  belligerent  loss  even  to  this  country.  At  all  events 
it  was  right;  and  I  trust  this  country  wiU  always  be  no  less  ready 
to  abandon  rules  which  injure  the  rights  of  others  than  to  main- 
tain those  which  apparently  assert  her  own.  While  States  fight,  by 
all  means  let  neutral  citizens  trade  ;  or,  if  States  find  it  necessary  to 
interfere  with  their  trading,  let  them  honestly  pay  for,  and  thank 
God  when  they  can  pay  for,  the  private  losses  which  they  occasion. 
They  can  pay  back  money,  but  they  cannot  pay  back  blood," 

No.  II. — "In  the  communication  which  I  recently  addressed  to  you 

I  endeavoured  to  show  that  what  has  hitherto  been  the  law  of  nations 

with  reference  to  enemies'  goods  under  the  enemies'  flag  does  not 

necessarily  involve  injustice,  or,  except  to  a  very  limited  extent,  even 

hardship,  to  the  private  party  whose  goods  are  seized.     All  that  is 

requisite  to  obviate  what,  I  fear,  has  been  the  practical  injustice  of  the 

rale,  as  hitherto  administered,  is  that  the  analogy  of  land  warfare^ 

as  explained  by  the  delegates  at  Brussels,  and  recognized  by  Statute 

in  France,  should  be  more  consistently  carried  out,  and  that  the  State 

or  executive  Government  of  the  belligerent  whose  goods  are  seized 

should  regard  itself  as  his  debtor  in  the  first  instance.    If  it  be 

necessary  for  the  prosecution  of  a  public  war  that  private  property 

should  be  exposed  to  a  risk  which  its  owner  did  not  create,  it  is  only 

fair  that  the  public  which  did  create  that  risk  should  accept  it  and 

insure  him  against  its  consequences.     If  the  public — that  is  to  say, 

the  State — to  which  the  owner  belongs,  triumphs  in  the  war,  it  is 

DO  loser  by  the  transaction,  because  it  presents  the  quittance,  or 

acknowledgment  for  the  goods  taken,  which  the  owner  hands  over 

to  it,  to  its  antagonist  when  peace  is  concluded,  or  it  repays  itself 

by  the  indemnity  which  it  imposes  or  the  territory  which  it  seizes. 

M  it  succumbs,  the  private  merchant's  loss  becomes  the  loss  of  the 

State,  and  is  paid  by  the  increased  taxation  imposed  to  meet  th^ 
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expenses  of  an  unsuccessful  war,  to  which  he,  as  a  citizen,  con- 
tributes his  share.    The  equity  of  this  arrangement  seems  indis* 
putable ;  nor  does  its  realization  in  practice,  to  the  extent  to  which 
such  arrangements  ever  are  realized,  present  insuperable  difficulties. 
I  have  said  that  the  State  must  protect  itself  against  collusion  be- 
tween the  owner  and  the  captor,  who,  though  public  enemies,  might 
quite  possibly  be  private  friends.    It  has  since  been  pointed  out  to 
me,  by  a  friend  who  is  very  conversant  with  such  matters,  that 
there  is  another  direction  in  which  the  State  would  require  to  limit 
its  liability — namely,  that  in  which  the  merchant,  in.  the  hope  of 
gain,  violated  rules  laid  down  by  the  State  for  the  guidance  of  those 
who  claimed  its  protection.    The  83rstem  of  Convoys — of  sending 
ships  of  war  for  the  protection  of  fleets  of  merchantmen  on  special 
voyages — ^has  long  been  known  to  maritime  warfare.    I  am  told 
that  in  the  event  of  another  maritime  war  this  system  will  probably 
undergo  modification,  and   that,  in  place  of  protecting   special 
voyages,  the  Admiralty  will  protect  special  routes.      It  is  on  those 
routes  exclusively,  of  course,  that  I  conceive  it  to  be  the  duty  of 
the  State  to  accept  the  losses  incurred  by  private  parties.     In  this 
limitation  there  is  still,  no  doubt,  a  certain  interference  with  the 
freedom  of  trade.     But  though  the  State,  in  its  paternal  capacity, 
is  bound  to  protect  the  citizen  in  so  far  as  it  can,  there  is  a  point 
at  which  the  filial  duties  of  the  citizen  come  fairly  into  play,  and, 
in  the  beginning  of  a  war,  till  the  seas  were  swept  of  enemies' 
ships,  there  are  few  who  would  grudge  such  a  limitation  of  their 
power  of  competing  with  neutrals.     To  be  called  upon,  for  the  sake 
of  their  country,  to  limit  their  prospects  of  gain  for  a  time,  is  a  very 
different  thing  from  being  told  that  they  must  submit  to  the  loss  of 
their  property  altogether  in  consequence  of  an  arbitrary  arrangement 
from  which  no  special  benefit  can  accrue  to  them,  or  that  the  under- 
writers must  pay  for  it,  just  as  if  it  had  perished  by  winds  and 
waves.    To  put  the  laws  of  the  State,  as  laid  down  for  the  time 
being  by  imperfect  human  intelligence,  on  a  footing  of  equality 
with  the  physical  laws  of  the  universe,  is  to  go  back  to  the  doctrine 
of  the  Divine  right  of  the  Sovereign  in  its  most  offensive  form. 
Patriotism  and  piety,  in  our  modern  conception  of  them,  belong  to 
different  orders  of  ideas.    But  it  would  not  be  putting  the  State  in 
the  place  of  God  to  say,  that  if  it  constructed  a  railway  it  was 
not  responsible  for  the  death  of  a  man  wlio  insisted  on  crossing 
the  rails  in  order  to  get  sooner  to  the  market  than  his  fellow 
travellers. 

"  But  it  is  said  that  even  if  we  oflter  all  reasonable  protection  to 
our  own  citizens  against  the  unjust  action  of  this  rule,  it  is  still  a 
brutal  rule  as  regards  our  enemies.  Our  Continental  neighbours 
are  never  weary  of  telling  us  that  it  is  worthy  of  the  much  maligned 
Middle  Ages,  and  Dr.  Gessner  goes  the  length  of  saying  that  those 
who  adhere  to  it  can  be  compared  only  to  savages  who  roast  their 
enemies  and  eat  them.    As  it  chances  to  be  the  only  mode  of  fight^ 
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ing  our  enemies  which  does  not  involve  the  necessity  of  cutting 
them  in  pieces,  one  wonders  that  he  did  not  finish  his  picture  of 
oar  bloodless  banquets  by  asserting  that  we  swallow  them  whole, 
as  the  whale  swallowed  Jonah.  In  contrast  to  a  species  of  vris- 
smschaftliche  untersuchung  so  unusual  with  his  countrymen,  let  us 
hear  what  a  critic  whose  sympathies  we  should  less  have  expected 
has  said  on  the  subject.  Americans  as  a  nation  are  opposed,  not 
without  reason,  to  a  rule  which  would  place  them  at  a  disadvantage 
with  the  only  greater  maritime  power  than  themselves,  and  it  was 
on  this  ground  confessedly  that  they  insisted  on  making  its  abolition 
the  condition  sine  qud  non  of  their  becoming  parties  to  the  Declara- 
tion of  Paris  that  privateering  is  abolished.  Yet  listen  to  Mr.  Dana, 
as  quoted  by  Mr.  Dudley  Field  C^  International  Code,'  p.  525) : 

'' '  It  takes  no  lives,  sheds  no  blood,  impenls  no  households^  has  its  field  on 
tbe  ocean,  which  is  a  common  highway,  and  deals  only  with  the  persons  and 
property  voluntarily  embarked  in  the  chances  of  war  for  the  purposes  of  gain 
and  with  the  protection  of  insurance.  War  is  mot  a  game  of  strength  between 
armies  or  fleets,  nor  a  oompetitioii  to  kill  the  most  men  and  sink  the  most 
vessels,  but  a  grand,  valiant  appeal  to  force  to-  seciire  an  object  deemed  essential 
when  every  other  appeal  has  iailed.' 

"  Mr.  Dudley  Field  does  not  contest  the  truth  of  these  allegations, 
or  of  those  of  M.  Ortolan  to  the  like  effect,  to  which  he  also  refers ; 
and  he  almost  confesses  that  no  answer  can  be  made  to  the  con- 
clusion that,  if  war  cannot  be  abolished,  war  upon  commerce  is  of 
all  others  the  most  humane,  and  not  the  least  efficacious  form  in 
which  it  can  be  prosecuted.  But  like  all  persons  who  find  them- 
selves at  fault  in  theory,  and  are  still  resolved  to  hold  on  by  a 
foregone  conclusion,  he  throws  theory  overboard,  and  betakes  him- 
self to  practice. 

"  *  For  a  satisfactory  solution  of  the  question  we  must,  however,  look  beyond 
theoretic  considerations  to  the  interests  which  are  practically  involved ;  and  in 
this  respect  the  question  is  this : — Can  private  property  be  spared  without 
seriously  impairing  the  eflBLciency  of  military  measures  as  a  last  resort,  for  the 
settlement  of  disputes  between  nations  bound  so  closely  in  pcu^ific  relations  as 
those  which  may  unite  in  this  code  ?' — (P.  529.) 

"  One  would  have  thought  that  it  was  by  impairing  the  efficiency 
of  military  measures,  on  one  side  or  the  other,  that  the  settlement 
of  disputes  by  war  of  any  kind  was  eflTected.     But  he  proceeds : — 

^ '  And  here  it  is  to  be  observed  that  the  ioteiests  of  peace  which  are  affected 
are  much  broader  and  more  sensitive  than  those  of  war.  The  advantage  of 
the  existing  rule  is  the  pressure  it  puts  itpon  the  enemy  to  submit ;  the  dis- 
advantage includes,  besides  the  actual  loss  of  property  and  derangement  of 
commerce  during  war,  the  immense  losses  sustained  on  account  of  the  appre- 
hensions of  war  during  time  of  peace.' 

"  By  this  I  fancy  he  means  the  loss  to  the  carrying  trade,  which, 
of  course,  can  aflfect  only  the  one  of  the  two  prospective  belligerents 
which  knows  itself  beforehand  to  be  the  weaker  at  sea,  and  whicli 
seems  a  very  legitimate  means  of  inducing  it  to  keep  the  peace. 

*'  *  The  measure  of  advantage,  on  the  one  hand,  is  not  the  actual  loss  inflicted 
daring  the  war,  but  only  the  pressure  indirectly  brought  to  bear  on  the  hostile 
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(lovemineiit  through  the  sufferings  of  its  citizens,  while  the  measure  of  the' 
disadvantage  exceeds  the  actual  losses,  and  includes  those  derangements  of 
commerce  which  are  so  quickly  felt  when  an  apprehension  of  war  arises,  and 
&om  which  recovery  is  so  slow  after  peace  has  been  established.' 

"  In  so  far  as  this  argument  is  not  exclusively  in  the  interest  of 
the  weaker  maritime  powers,  it  will  be  obvious  that  it  is  entirely 
met  by  any  arrangement  which,  by  making  the  Government 
responsible  for  private  losses,  converts  them  from  an  indirect  into 
a  direct  means  of  pressure.  The  seizure  of  a  bale  of  cotton  then  be- 
comes as  direct  an  attack  on  the  hostile  State  as  the  killing  of  a  man; 
and  that  some  hostile  States  dread  it  not  less  is  pretty  plain  from 
the  vehement  hostility  which  they  exhibit  to  the  only  nation  that 
is  ever  likely  to  make  it  The  two  nations  whose  tender  hearts 
recoil  from  our  bloodless  war  on  commerce,  did  not  shrink  from 
covering  their  fields  with  the  bleeding  bodies  of  their  own  fellow- 
citizens  not  many  years  ago. 

"  But  there  is  a  still  more  whimsical  turn  which  this  argument 
sometimes  takes  in  the  hands  of  our  neighbours.     When  they 
despair  of  awakening  our  humanity,  they  appeal  to  those  motives 
of  self-interest  for  which  they  give  us  full  credit,  and  they  tell  us 
that  their  remonstrances  are  dictated  by  a  friendly  anxiety,  not  for 
our  enemies,  but  for  us.     In  former  times — a  hundred,  perhaps 
fifty,  years  ago — England  was  omnipotent  at  sea.     She  had  then 
nothing  lo  fear  from  the  maintenance  of  this  *  jmvileffirte  Bavh- 
system*  (Gessner,  w^  ^wp.,  p.  16).     But  matters  are  different  now. 
There  are  other  navies,  one  of  which  would  perhaps  be  enough, 
and  two  or  three  of  which  would  be  too  much  for  her.    Now,  there 
are  some  considerations  with  reference  to  our  maritime  power  of 
which  our  anxious  friends  fail  to  take  account  which  might  possibly 
reassure  them.      Of  these — omitting  for  the  present  the  actual 
condition  of  our  navy,  which,  notwithstanding  the  manner  in  which, 
for  party  purposes,  we  sometimes  talk  about  it  ourselves,  outsiders 
who  are  interested  in  us  will  find  to  be  pretty  consoling — we  shall 
venture  to  call  attention  to  its  expansive  power  as  compared  with 
any,  or,  indeed,  with  all  other  navies.    The  ultimate  fighting  power 
of  a  nation  at  sea  must  be  measured,  not  by  the  ships  or  men 
which  it  has  in  commission,  but  by  the  maritime  resources  which 
it  has  at  its  command.    Now,  maritime  resources,  unlike  militar}' 
resources,  can  be  called  into  existence  only  under  very  special 
conditions.    A  navy  can  be  recruited  only  from  seamen.    A  shipful 
of  peasants  would  be  as  helpless  as  a  shipful  of  pigs.     Moreover,  a 
sailor  is  not  made  in  a  day.     One  might  cdmost  say  that  he  is  not 
made,  but  bom — Nauta  nacitur,  non  fU,     Unless  he  gets  his  sea- 
legs  before  he  is  fourteen  he  will  never  get  them  at  all.    Now,  the 
merchant  mariner  in  these  respects  is  as  good  a  seaman  as  the 
man-of-war  s  man.     Nor  is  it  in  his  physical  peculiarities  alone 
that  he  is  a  trained  man  for  the  navy.     The  whole  habits  of  his 
life  suit  him  for  the  service.     He  is  accustomed  to  hardship,  to 
danger,  to  discipline,  to  absence  from  home.    Very  often  he  has  no 
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home  at  all,  except  *  upon  the  deep : '  and  if  the  pay  were  a  little 
better,  the  navy  would  be  the  very  home  he  would  choose.  Many 
of  U3  think  that  the  pay  ought  to  be  made  better  even  in  time  of 
peace ;  but  it  cannot  be  doubted  that  in  time  of  war  the  pay  would 
keep  pace  with  the  necessity.  Let  us  see,  then,  to  what  relative 
extent  we  possess  this  commodity,  on  which,  above  all  others,  our 
money  (and  we  have  money)  would  be  freely  expended.  There  is 
a  very  instructive  page  on  this  subject  in  the  '  Statesman's  Manual/ 
from  which  we  shall  cull  a  few  figures. 

''  Great  Britain  has  3,061  seagoing  steamers  out  of  5,148,  which  is 
the  number  of  seagoing  steamers  in  the  world.  Of  these  the  United 
States  has  403,  France  392,  Germany  200,  Spain  202,  Italy  103, 
Austria  91,  the  Netherlands  96,  and  £ussia  114.  Of  seagoing  sail- 
ing vessels  Great  Britain  has  20,832  out  of  56,281  in  all,  while 
6,786  belong  to  the  United  States,  3,973  to  France,  3,834  to  Ger- 
many, 2,867  to  Spain,  4,220  to  Italy,  965  to  Austria,  1,447  to  the 
Netherlands,  and  1,327  to  Russia.  Assuming  the  mercantile  marine 
to  form  the  reserve  to  which  we  must  look  if  we  would  calculate 
the  ultimate  fighting  power  of  a  nation  at  sea,  let  us  try  how  Great 
Britain  stands,  not  with  reference  to  any  one  navy,  for  that  requires 
no  further  computation,  but  with  reference  to  one  or  two  of  those 
formidable  combinations  with  which  we  are  so  often  threatened. 
Suppose,  then,  that,  ^without  allies,  we  go  to  war  with  the  United 
States,  France,  and  Russia,  how  do  our  respective  reserves  stand  ? 
The  United  States  has  403,  France  392,  and  Russia  114  steamers, 
or  909  in  all,  to  put  against  our  3,061.  Adopting  the  same  manner 
of  computation,  the  coalition  would  have  12,086  sailing  ships  to 
fall  back  upon,  as  compared  with  our  20,832.  Or  suppose  we  are 
called  upon  to  fight  Germany,  Austria,  and  Russia  single-handed. 
They  would  have  405  steamers  to  our  3,061,  and  6,126  sailing  ships 
to  our  20,832.  Even  suppose  them  to  get  the  help  of  the  United 
States — always,  both  from  the  extent  of  its  shipping  and  the  habits 
of  its  people,  our  most  formidable  rival  (why  always  our  rival?)  at  sea 
— the  numbers  would  be  only  808  steamers  and  12,091  sailing  vessels 
against  our  numbers  as  above  mentioned.  It  is  needless  further  to 
pursue  figures  which  are  so  accessible  and  calculations  which  are  so 
simple.  We  mention,  in  conclusion,  only  one  other  significant  fact 
which  they  reveaL  The  total  number  of  British  steamers  exceeds 
the  total  number  of  non-British  steamers  by  974 — that  is  to  say, 
by  more  than  twice  the  total  number  of  American  steamers  ! 

"  A  merchant  steamer  or  sailing  ship,  it  is  true,  cannot  be  so  easily 
converted  into  a  fighting  ship  as  a  merchant  mariner  can  be  con- 
verted into  a  fighting  man.  But,  short  of  the  highest  class  of  war 
vessels,  there  is  scarcely  any  other  which  might  not  be  directly 
reinforced  from  the  merchant  navy.  Then  what  do  our  neighbours 
say  to  our  building  yards,  from  which  their  own  navies,  both 
mercantile  and  warlike,  mostly  issue  ?  In  the  event  of  war  the 
whole  of  these,  of  course,  if  requisite,  would  be  turned  to  national 

puTpose&    Kor  is  it  to  our  merchant  marine  alone  that  we  should 
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.  look  either  for  ships  or  men.  Our  whole  population,  comparatively 
speaking,  is  maritime.  I  remember  in  early  life  to  have  spent  a 
winter  under  the  same  roof  with  a  charming  little  French  Marquise 
who  had  never  seen  the  sea  To  her  every  one  was  a  hero  who 
had  been  out  of  sight  of  land.     It  may  be  that  such  sancta  sm- 

plidtas  is  rarer  than  it  was  then ;  but  the  inland  populations  are  as 
destitute  of  maritime  experience  as  ever,  and  yachting  is  a  form  in 
which  they  have  not  yet  taken  to  *  le  ^port*  Just  contrast  their 
capacity,  then,  of  serving  at  sea  as  marines  or  gunners  with  that  of 
British  infantry  or  artillery,  whether  of  the  line  or  volunteers. 
There  is  not  a  company  of  volunteers  in  Great  Britain  that  does 
not  contain  a  considerable  proportion  of  men  with  whom  marine 
exercises  are  familiar  and  cherished  amusements,  and  who  could  not 
serve  their  cduntry  as  efficiently  or  who  would  not  do  it  as  willingly 

.  at  sea  as  on  land.  Let  those  who  are  anxious  as  to  the  continuance 
of  our  naval  supremacy,  then,  take  comfort  Our  shipping  will 
do  far  more  than  protect  itsel£  It  will  protect  us  too,  and  main- 
tain our  place  for  us  in  the  world,  if  we  will  only  trust  to  it  and 
use  it  aright.  We  shall  neither  interfere  with  the  neutral  rights  of 
others  nor  allow  our  own  neutral  rights  to  be  interfered  with.  We 
are  free  traders  as  a  nation,  unanimously  and  irrevocably,  and  the 
principles  of  free  trade  are  fairly  applicable  to  the  relations  be- 
tween belligerents  and  neutrals.  The  Declaration  of  Paris  is  in 
no  danger,  whatever  may  happen  to  the  Treaty  of  Washington, 
'  Free  ship,  free  goods '  is  a  maxim  in  accordance  with  our  general 
policy,  from  which  we  have  no  desire  to  go  back.  But  the  rela- 
tions between  belligerents  are  a  different  matter ;  and  to  promise, 
if  we  do  go  to  war,  which  we  shall  always  do  most  reluctantly,  that 
we  will  either  spare  enemies'  property  under  the  hostile  flag,  or 
that  we  will  take  it  only  for  defensive  purposes,  while  we  continue, 
like  the  rest  of  the  world,  to  take  enemies'  lives  for  all  the  usual 
purposes  of  war  (as  I  believe  has  been  proposed),  would  be  to  throw 
a  sop  to  the  non-maritime  powers  at  the  expense  both  of  humanity 
and  of  ourselves.  In  the  definition  of  *  defensive  purposes '  alone 
many  Alabama  questions  would  be  found  to  lie  hidden.  The  only 
safe  course,  I  believe,  is  to  promise  nothing  at  all,  except  that  we 
will  do  our  duty  to  God,  our  neighbours,  and  ourselves,  as  we 
imderstand  it,  which  is  pretty  much  the  way  in  which  our  fathers 
understood  it,  and  if  the  rest  of  the  world  does  not  love  us  it  will 
respect  us  and  trust  us,  as  it  respected  and  trusted  them. 

James  Lobimeb." 


^he  iftottth. 


The  Mode  of  Framing  Acts  of  Parliament.— The  Select  Committee 
recently  appointed  to  consider  whether  any  and  what  means  can  be 
adopted  to  improve  the  manner  and  language  of  current  legislation, 
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have  agreed  to  a  report  in  which,  after  briefly  pointing  out  the  im- 
provements already  made  in  the  manner  and  language  of  current 
legislation,  they  advert  to  the  various  objections  which  may  still  be 
urged  against  the  style  and  structure  of  public  Acts  of  Parliament. 
These  objections  will  be  found  to  arise  from  four  causes : — 

1st.  From  the  mode  in  which  the  bill  itself  is  prepared,  and  the 
extent  to  which  it  varies  or  deals  with  previous  statutes ; 

2nd.  From  the  uncertainty  which  often  arises  from  inconsistent 
and  ill-considered  amendments  ; 

3rd.  From  the  want  of  consolidation  where  groups  of  statutes  on 
similar  subjects  are  left  in  a  state  of  great  perplexity ;  and, 

4tL  From  the  absence  of  any  better  class&cation  of  the  public 
Acts  of  Parliament. 

The  Committee  discuss  each  of  these  objections  in  some  detail, 
and  proceed : 

As  a  remedy  for  these  objections,  and  with  the  view  of  deter- 
mining on  the  best  mode  of  improving  the  current  legislation  of  the 
country,  your  Committee  have  deemed  it  right  to  advert,  in  the  first 
instance,  to  the  recommendation  made  by  the  Statute  Law  Com- 
missioners in  1856.     According  to  that  recommendation,  it  was 
proposed  that  an  ofiGicer  or  board,  with  a  sufficient  staff  of  assistants, 
should  be  appointed  to  superintend  and  advise  upon  Bills  in  their 
passage  through  the  two  Houses  of  Parliament.     Some  of  the  wit- 
nesses who  were  examined  before  the  Committee  of  1857,  and  others 
who  have  been  examined  before  this  Committee,  have  expressed 
themselves  in  favour  of  that  recommendation,  if  a  practicable  scheme 
could  be  framed  for  working  it.    They  consider  that  the  revision  of 
all  Bills  by  another  skilled  hand  would  insure  greater  accuracy  and 
uniformity,  that  it  might  be  a  means  of  correcting  ambiguities  and 
errors  which  are  caused  by  inadvertence,  or  by  hasty  amendments, 
and  that  if  a  board  of  that  description  were  permanently  appointed, 
it  would  be  of  great  use  in  directing  and  superintending  the  process 
of  consolidation.     One  witness  also  has  pointed  out  how  the  system 
of  supervision  is  carried  on  in  France  and  Germany;  and,  in  his 
opinion,  it  might  be  adopted  in  this  country.    There,  it  is  said, 
that  the  proposed  law,  and  any  amendments  sought  to  be  made  in 
it,  are  revised  by  a  commission,  which  confines  itself  principally  to 
the  prevention  of  defective  wording  and  contradictory  enactments ; 
but  sometimes  it  reports  on  the  structure  of  the  Bill,  when  its 
operation  would  be  contrary  to  its  general  object.     It  appears  to 
your  committee  that  the  objections  urged  by  various  witnesses  to 
such  a  board  or  such  a  commission  are  practically  insuperable. 
These  objections  are,  when  briefly  summarized,  that  such  a  system 
would  impair  responsibility ;  that  it  would  place  the  Government 
draughtsman  in  a  very  invidious  and  embarrassing  position ;  that 
difTerences  and  disagreements  might  often  arise  between  himself 
and  the  supervising  authority  ;  that  in  case  of  such  disagreement 
the  revising  authority  will  have  no  means  of  pressing  its  views 
upon  the  attention  of  Parliament  -,  that  there  would  be  increasing 
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delays ;  that  snch  delays  would  create  fresh  obstacles  to  the  passage 
of  the  Bill ;  that  such  obstacles  would  increase  more  and  more  at 
the  end  of  the  Session,  when  there  would  be  neither  the  time  nor  the 
means  satisfactorily  to  overcome  them ;  the  consequence  would  be 
that  the  whole  scheme  would  break  down,  because  it  would  be  proved 
to  be  unworkable.  To  this  may  be  added  that  the  mode  of  legis- 
lating in  France  and  Germany  is  so  essentially  different  from  the 
mode  pursued  in  this  country,  that  it  is  impossible  to  reason  from 
the  one  to  the  other.  The  difficulty  is  and  always  will  be  to  recon- 
cile together  the  symmetry  of  legislation  on  the  one  hand  with  the 
independence  of  Parliament  on  the  other;  and  it  may  well  be 
doubted  whether  these  two  purposes  can  be  better  accomplished 
than  by  retaining  and  improving,  so  far  as  practicable,  the  present 
system,  with  such  alterations  in  it  as  may  from  time  to  time  be 
deemed  advisable. 

According  to  that  system,  as  originally  framed  by  the  Treasury 
minute  of  the  12th  of  February  1869,  a  department  called  the 
office  of  the  Parliamentary  Counsel  was  appointed  by  the  Treasury 
for  the  purpose  of  providing  for  the  preparation  of  the  Government 
Bills,  except  those  which  relate  exclusively  to  Scotland  and  Ireland. 
The  object  of  that  minute  was  to  establish,  in  fact,  an  official  de- 
partment, at  the  head  of  which  should  be  a  parliamentary  counsel 
of  great  experience,  to  whom  all  the  Government  departments  in 
England  would  have  a  right  to  go,  so  that  there  should  be  some 
person  directly  responsible  for  all  their  Bills  if  anjrthing  went 
wrong.  This  responsibUity  was  of  course  intended  to  be  a  con- 
structive responsibility,  rather  than  the  actual  personal  responsi- 
bility of  the  parliamentary  counsel  to  draw  every  Bill  himself;  for 
in  dealing  with  so  vast  and  multifarious  a  work  as  the  drawing  of 
Bills  for  every  department,  it  would  be  impracticable  for  any  one 
man  personally  to  undertake  such  a  task ;  though  he  might  and 
ought  to  be  responsible  for  the  draughtsmen  who  were  employed 
by  him.  For  the  sake  of  uniformity,  and  also  for  the  purpose  of 
fixing  responsibility  as  so  explained,  it  is  important  that  this 
system  should,  in  the  main,  be  adhered  to. 

Assuming  that  this  system,  as  so  explained,  is  still  maintained, 
there  is  reason  to  believe  that  most  of  the  objections  to  our  current 
legislation  in  the  four  particulars  above  adverted  to  may  be  met 
and  obviated.  Some  improvements  indeed  have  been  suggested, 
and  to  these  your  Committee  will  now  advert. 

With  regard  to  the  preparation  of  the  Bill  itself,  it  has  been  sug- 
gested that  a  breviate  or  short  statement  should  accompany  the 
Bill;  and  that  this  breviate  should  point  out  the  general  object  of  the 
measure,  and  the  particular  statutes  which  would  have  to  be  dealt 
with.  A  breviate  of  this  nature  was  usual  in  former  times,  and 
your  Committee  are  of  opinion  that  some  such  plan  might  be  advan- 
tageously reverted  to,  at  all  events  in  those  cases  where  the  matter 
is  complicated,  or  where  previous  legislation  to  any  great  extent  is 
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affected  by  it.  It  has  also  been  suggested  tliat  model  forms  or 
clauses  might  be  prescribed  for  general  use ;  such,  for  example,  as 
clauses  imposing  penalties  or  giving  jurisdiction  to  magistrates ; 
clauses  of  the  utmost  importance  to  the  proper  working  of  the  par- 
ticular measure  to  which  they  are  applied,  and  yet  it  is  said  there 
are  no  clauses  in  which  blunders  more  frequently  arise.  If  such 
clauses  were  framed  and  provided  by  the  Parliamentary  Counsel, 
they  would^  in  the  opinion  of  your  Committee,  facilitate  the  course 
of  legislation. 

It  has  been  suggested  by  certain  witnesses  that  a  general  Act 
giving  a  meaning  to  ^different  terms  in  ordinary  and  frequent  use 
in  Acts  of  Parliament  might  be  passed,  upon  the  principle  of  the 
Act  known  as  Lord  Brougham's  Act,  13  &  14  Vict.  c.  21,  entitled, 
**  An  Act  for  shortening  the  language  used  in  Acts  of  Parliament," 
and  your  Committee  think  that  this  suggestion  might  be  advantage- 
ously adopted. 

With  regard  to  amendments  introduced  in  committee,  a  distinc- 
tion should  be  made  between  those  amendments  which  are  more  or 
less  formal  or  unimportant,  and  those  which  are  substantial  and 
lead  to  discussion.  Formal  or  unimportant  amendments  often  run 
into  great  length ;  and  in  case  they  are  adopted  time  is  required  to 
make  the  necessary  alterations.  But  here,  as  elsewhere,  the  want 
of  time  is  the  great  impediment,  and  so  the  bill  is  allowed  to  go  on, 
though  the  draughtsman  knows  there  are  imperfections  in  it.  As 
a  remedy  for  this,  it  has  been  suggested  that  it  would  much  facili- 
tate the  course  of  legislation,  if  an  opportunity  was  offered  by  going 
into  committee  pro  fornia^  as  a  matter  of  course,  for  amending  the 
the  Bill  between  the  time  at  which  amendments  were  put  on  the 
amendment  paper  and  the  time  at  which  the  day  is  appointed  for 
going  into  committee.  Many  delays  and  even  much  discussion  would 
thereby  be  saved.  On  similar  grounds,  and  for  similar  reasons,  the 
same  witness  has  also  suggested  that,  when  the  Bill  comes  on  for 
repoit,  formal  amendments,  and  amendments  consequential  on  the 
changes  introduced  when  the  Bill  was  in  committee,  should  be 
printed  in  italics,  and  then  that  the  Bill  should  pass  also  with  those 
amendments,  as  a  matter  of  course,  unless  they  were  challenged  by 
some  member  as  not  being  formal  or  consequential.  For  the  cor- 
rection of  other  and  more  substantial  alterations,  especially  those 
which  are  n<3t  consistent  with  the  existing  law,  or  which  may  not 
harmonize  with  the  rest  of  the  Bill,  no  other  remedy,  in  the  opinion 
of  your  Committee,  is  really  practicable  than  to  leave  the  responsi- 
bility of  correcting  them  with  that  department  of  the  executive 
Crovemment  to  which  the  measure  more  particularly  belongs.  And 
whether  the  mea3ure  was  brought  in  as  a  Government  measure,  or 
whether  it  is  the  measure  of  some  unofficial  member,  the  more  that 
responsibility  is  made  to  rest  with  the  official  department  the 
greater  will  be  the  chance  of  its  being  rightly  framed  and  accurately 
worded. 

With  regard  to  consolidation,  the  difficulties  in  the  way  of  it  are 
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•confessedly  great.  There  is  not  only  the  diflBculty  of  arranging  a 
mass  of  statutory  materials,  which  are  thrown  fortuitously  together 
without  any  order  or  classification,  except  the  order  in  which  the 
Acts  were  assent-ed  to  by  the  Crown,  but  there  is  also  the  difficulty 
of  determining  on  the  best  mode  of  effecting  the  consolidation 
where  the  existing  law  is  still  unsettled.  Nor  do  the  difficulties  end 
here ;  for  when  the  draughtsman  has  effected  the  consolidation  in 
that  which  he  believes  to  be  the  best  form,  there  is  the  further 
difficulty  of  passing  the  Bill  through  the  two  Houses,  and  this 
difficulty  would  be  practically  insuperable,  unless  Parlieunent  itself 
should  be  content  to  accept  the  work  upon  trust,  by  placing  their 
confidence  in  those  by  whom,  or  under. whose  auspices  it  has  been 
prepared.  To  meet  these  difficulties,  and  to  insure  this  confidence, 
your  Committee  recommend  that  the  work  of  consolidation  should 
be  carried  on  upon  a  regular  system,  and  by  skilled  hands,  acting 
under  the  authority  of  some  permanent  Government  force,  either  a 
minister,  or  separate  department  constituted  for  the  purpose,  in  con- 
nection with  the  office  of  the  Parliamentary  Counsel  As  to  the  actual 
mode  in  which  this  consolidation  may  best  be  effected,  the  general 
results  to  be  drawn  from  the  evidence  appear  to  be— 1st.  That  as 
a  general  rule  it  is  unadvisable  to  attempt  consolidation  where 
the  law  is  still  in  a  state  of  flux ;  2nd.  That  amendments  in  the 
existing  statutes  should  precede  consolidation,  or  such  amendments 
should  be  included  in  the  Consolidating  Bill  in  a  different  type ; 
Srdly.  That  where  all  the  clauses  of  a  Consolidation  Bill  cannot  be 
got  through  before  the  prorogation,  the  Bill  should  be  suspended  till 
the  ensuing  session,  and  taken  up  at  the  point  which  it  had  reached 
in  the  previous  session.  In  the  opinion  of  witnesses  of  great  expe- 
rience, it  is  confidently  anticipated  that,  provided  the  measure  were 
brought  in  upon  such  authority  as  above  referred  to,  the  House 
would  acquiesce  in  the  work  so  done,  and  consent  to  abstain  from 
a  discussion  of  the  old  law  as  to  all  those  parts  upon  which  no 
amendments  are  intended  to  be  made.  When  such  Bills  become 
usual  and  familiar,  the  tendency  to  discuss  them  would  be  greatly 
diminished ;  and  they  would  probably  be  accepted  not  less  readily 
than  the  bills  for  expurgating  the  Statute  Book  have  already  been 
accepted  year  after  year  by  both  Houses  of  Parliament 

With  regard  to  classification,  the  great  want  of  some  arrangement 
in  the  printing  and  publication  of  the  public  Acts  of  Parliament 
has  long  been  felt,  but  few  attempts  have  been  made  to  accomplish 
it.  Latterly,  indeed,  as  respects  our  past  legislation,  the  great  bulk 
of  the  statutes  at  large  has  been  greatly  reduced  by  the  revised 
edition,  as  already  explained,  but  even  the  revised  edition  contains 
matter  which  was  originally  or  has  now  become  of  no  general  use, 
and  when  that  edition  is  brought  down  to  the  year  1868,  it  will  be 
well  worthy  of  consideration  whether  some  classification  of  the 
statutes  contained  in  it  should  not  be  attempted. 

A  suggestion  has  been  made,  to  which  your  Committee  sees  no 
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•objection,  that  it  would  be  an  improvement  to  follow  the  Indian 
system  in  the  numbering  of  Acts  of  Parliament,  and  that,  for  the 
future,  they  should  bear  date  of  the  year  instead  of  the  reign ;  for 
instance,  38  &  39  Vict  c.  100,  would  be  numbered.  Act  100,  1875. 

Comparative  Murder. — There  has  been  an  epidemic  of  measles  in 
Piji,  and  there  has  been  an  epidemic  of  munier  in  places  not  so 
remote.  You  hardly  ever  of  a  morning  look  into  your  newspaper 
without  seeing  an  account  of  an  alleged  murder  or  two  in  Glasgow 
and  its  neighbourhood.  In  England  the  case  has  been  no  better. 
At  the  recent  Assizes  there  have  been  no  end  of  people  sentenced 
to  death.  Indeed,  murder  has  been,  if  not  the  most  fashionable,  at 
least  the  most  popular  amusement  of  the  present  season;  but 
although  not  professing  to  speak  as  an  expert,  we  suspect  that,  like 
€very  other  amusement,  even  that  of  reversing  the  decision  of  the 
Tirst  Division,  it  is  a  good  deal  over-rated,  and  that  ultimately  very 
little  satisfaction  comes  out  of  it  to  anybody.  This,  however,  is 
certain,  that  every  dog  has  its  day,  and  this  dog  must  speedily  have 
an  end  put  to  its  tether.  The  way  to  effect  this  useful  public  object 
is  to  put  the  tether  round  the  dog's  neck.  Murder  is  a  pmctice 
that  has  increased,  is  increasing,  and  ought  to  be  diminished.  The 
Times,  very  recently  commenting  upon  this  subject,  argued  that,  as 
the  crime  was  increasing,  the  punishment  should  be  increased  too. 
When  garroting  became  very  prevalent,  it  is  urged,  the  punishment 
was  screwed  up,  and  the  crime  virtually  ceased.  So  it  was  in  Scot- 
land with  the  crime  of  bigamy.  When  that  crime  became  very 
prevalent,  and  people  began  to  think  from  the  slight  sentences  that 
were  inflicted  that  the  offence  was  a  venial  one,  the  judges  increased 
the  punishment.  But  the  case  of  murder  is  somewhat  different. 
In  the  first  place  it  seems  to  us  that  it  is  rather  hard  upon  a  man 
that  he  should  be  hanged  because  other  people  have  committed  a 
similar  crime,  when  he  would  not  be  hanged  if  he  were  singular  in 
homicidal  iniquity.  And  in  the  second  place,  in  ordinary  crimes 
where  a  severe  punishment  is  inflicted  in  order  to  check  a  tempo- 
lary  epidemic  of  the  crimes  in  question,  the  sentence  can  be  miti- 
gated after  the  object  has  been  effected,  and  people  have  been 
deterred  from  committing  the  like  crimes  in  all  time  coming,  or  at 
least  for  some  considerable  time  to  come.  But  you  cannot  reprieve 
a  man  after  he  is  hanged.  The  true  reason  why  the  capital  punish- 
ment should  be  more  frequently  inflicted  is,  that  it  is  just,  that  it  is 
necessary  to  the  safety  of  society,  that  it  is  the  only  one  which  can 
produce  the  proper  deterrent  effect  on  the  worst  and  coarsest  of 
mankind ;  and  that  we  at  present  are  witnessing  the  effects  of  a  too 
lenient  administration  of  the  law  in  the  frequency  with  which  this 
crime  is  committed.  It  is  of  no  use  to  talk  of  the  sanctity  of 
human  life.  That  is  an  argument  for  the  abolition  of  capital 
punishment  altogether;  and  it  is  a  bad  one.  There  is  no  sanctity 
in  animal  life,  human  or  canine.  We  are  not  taught  to  believe  that 
the  being  perishes  when  the  body  dies.    And  $  there  were  any 
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peculiar  sanctity  in  Irnman  life,  all  the  more  reason  for  deterring 
people  from  destroying  that  which  on  the  theory  is  to  be  regarded 
as  sacred. 

The  murders  of  various  races  differ  as  their  speech  and  their 
institutions  do.  We  have  heard  a  good  deal  for  many  years  past 
of  Comparative  Philology  and  Comparative  Jurisprudence,  and  a 
very  good  book  might  be  written  on  Comparative  Murder,  which  no 
doubt  would  be  reproduced  by  some  American  publisher  as  a  new 
book  under  a  new  title — "  The  Murders  of  all  Nations,"  or  some- 
thing like  that.  There  are  so  many  ways  in  which  the  crime  may 
be  committed,  and  so  many  motives  which  may  induce  people  to 
commit  it,  that  it  is  one  eminently  fitted  to  afford  a  display  of  the 
idiosyncrasies  of  races  and  of  individuals.  In  Corsica,  for  example, 
you  have  the  institution  of  the  vendetta — an  institution  which  the 
tendency  of  secluded  peoples  to  traditional  forms  of  evil  still  re- 
tains. In  France  we  have  had  many  cavMS  calibres  distinguished 
by  a  felicitous  novelty  of  murder  which  might  naturally  be  expected 
from  that  which  is  pre-eminently  a  nation  of  ideas.  For  example, 
we  had  the  eminent  idea  of  the  man  who  threatened  to  roast  his 
father  as  he  would  a  toad  on  a  shoveL  (With  a  little  more  training 
he  would  have  been  qualified  to  be  Professor  of  Vivisection.)  He 
did  it  too,  and  with  pardonable  admiration  of  art,  the  jury  found 
him  guilty,  with  extenuating  circumstances.  In  Scotland,  as  regards 
this  art,  we  have  of  late  fallen  off  in  quality,  although  we  have  in- 
creased in  quantity.  To  kick  your  wife  habitually  every  Satuixlaj 
night,  until  on  some  unlucky  Saturday  night  an  extra  kick  is 
administered  which  sends  her  bleeding  and  shivering  and  shudder- 
.ing  to  death — that  is  an  amusement  so  stale  that  one  pays  very 
little  attention  to  it.  In  England  the  case  is  a  little,  but  very  little, 
better.  But  then  we  come  to  Ireland,  where  resides  a  genial,  a 
fervent,  and  impulsive  people.  We  read  in  a  recent  news- 
paper a  brief  account  of  three  murder  cases  recently  tried : — 

At  the  assizes  of  the  county  Mayo,  on  10th  July,  Lily  Bobinson 
and  her  mother  Anne  were  tried  for  the  murder  of  the  husband  of 
the  former  prisoner.  The  deceased  had  left  them,  but  had  been 
induced  to  return,  and  the  theory  of  the  Crown  was  that  he  had 
been  decoyed  back  in  order  to  be  murdered ;  but  this  Mr  Justice 
Fitzgerald  told  the  jury  was  a  theory  too  horrible  to  entertain.  On 
the  15th  of  September  last  the  two  women  reported  that  men  with 
masked  faces  had  entered  their  house  the  previous  night,  and  mur- 
dered the  deceased.  The  body  was  found  on  the  floor,  which  was 
covered  with  blood.  Lily  Sobinson's  clothes  were  slightly  be- 
smeared with  blood.  Blood  was  also  found  on  her  neck  and  hair, 
and  a  heavy  stick  covered  with  blood  was  found  in  the  house.  The 
jury  found  them  guilty  of  manslaughter,  and  they  were  sentenced 
to  penal  servitude  for  life. 

Mary  Macmahon,  who  was  recently  convicted  by  a  jury  at  Cork 
of  the  murder  of  EUen. Sexton,  at  Limerick,  but  who  was  not 
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hanged  in  consequence  of  a  division  of  opinion  in  the  Queen's 
Bench  as  to  the  legality  of  the  removal  of  the  trial  from 
Limerick  after  it  had  been  opened,  was  put  forward  for  trial  at  the 
Limerick  assizes  on  July  10th  for  the  larceny  of  the  money  for 
which  the  burglary  and  robbery  were  committed  She  had  been  a 
servant  in  the  house  of  a  Mr.  Corbet,  was  discharged,  and  was  suc- 
ceeded by  EUen  Sexton.  On  a  Sunday  evening,  when  nobody  was 
at  home  but  Sexton,  the  house  was  entered.  Sexton  was  murdered, 
and  drawers  were  forced  open,  and  a  pound  note,  a  half  sovereign, 
£3, 10s.  in  silver,  a  gold  chain,  and  a  quantity  of  postage  stamps 
were  taken.  On  Monday  the  prisoner  was  arrested,  the  gold  chain 
was  found  in  her  chignon,  a  pound  note  and  a  half  sovereign  were 
found  under  her  linen  garments,  and  in  a  lodging-house  where  she 
had  been  that  morning  she  had  left  behind  her  a  bundle,  consisting 
of  a  wet  chemise  in  which  were  wrapt  up  a  quantity  of  silver  and 
postage  stamps.  In  reference  to  the  bundle  the  prisoner  made 
contradictory  statements  when  arrested.  She  offered  no  other 
explanation,  nor  were  any  witnesses  produced  in  her  defence.  The 
jury  declared  that  they  could  not  agree,  and  they  were  locked  up  a 
second  time.  At  ten  o'clock  they  brought  in  a  verdict  of  guilty  on 
the  count  charging  the  prisoner  with  having  the  property  in  her 
possession  knowing  it  to  be  stolen.  Mr.  Justice  O'Brien  sentenced 
her  to  five  years'  penal  servitude,  but  reserved  a  point  for  the 
Criminal  Appeal  Court. 

The  second  trial  of  Martin  Burke,  aged  74,  and  his  son,  Michael 

Burke,   for     the  wilful    murder    of    Stephen    Scanlan,  at    Kil- 

lenaule,  county  Tipperary,  was  concluded  at  Nenagh  on  Saturday. 

Martin  Burke,  holder  of  a  farm  on  Lord  Eosse's  estate,  had  got  into 

debt  and  was  liable  to  eviction.     He  and  his  son  were  at  enmity, 

and  his  son  left  him.     The  feeling  of  the  son  was  shown  in  letters, 

in  which  he  expressed  a  wish  for  his  father's  death.     The  old  man, 

to  mend  his  affairs,  arranged  a  marriage  of  his  daughter  with  a 

prosperous  farmer,  Stephen  Scanlan.    A  marriage  settlement  was 

executed,  under  which  Scanlan  drained  old  Burke's  farm,  put  it  in 

good  condition,  and  paid  his  debts.     Old  Burke  then  got  a  fresh 

lease,  but  under  the  marriage  settlement  Scanlan  was  to  have  the 

farm  and  support  old  Burke  and  his  aged  wife  during  the  rest  of 

their  lives.     Old  Martin  Burke,  having  got  the  lease,  was  reluctant 

to  fulfil  his  agreement,  quarrelled  with  Scanlan,  threatened  to  rip 

him  with  a  knife,  and  struck  him  a  blow  which  knocked  out  his 

teeth.    Young  Burke  also  manifested  a  deadly  hostility  towards 

Scanlan,  threatened  him,  and  wrote  scurrilous  letters  about  him. 

On  the  12th  September,  father  and  son,  who  had  not  been  on 

speaking  terms  for  two  years,  met  in  a  public-house  at  Killenaule, 

and  had  a  long  conversation.     Next  day  Stephen  Scanlan  was  shot 

as  he  was  getting  off  his  car.     His  wife  was  with  him.     Michael 

Burke  was  seen  at  the  place.     He  was  accused  of  the  murder  by 

his  sister.     Scanlan's  wife  was  the  principal  witness  against  her 

father  and  brother.    The  jury  said  they  could  not  agree,  and  were 
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locked  up  a  second  time.  At  half-past  eleven  the  jniy  were  called 
and  said  they  could  not  agree.  They  were  sent  back,  and  at  twelve 
came  out  again  and  repeated  their  statement.  They  were  then 
discharged,  and  the  prisoners  were  remanded. 

FreTich  Perud  Law  Reforms, — It  is  well  known  that  efforts  are 
being  made  to  bring  about  a  reform  of  the  present  system  of  soli- 
tary confinement,  so  full  of  defects  in  so  many  respects.  It  can  be 
said  with  truth  that  for  the  last  sixty  years  the  question  has  been 
before  penologists.  None  will  ever  have  been  better  studied; 
everything  has  been  urged  in  the  French  Assembly  for  and 
against  the  system  of  Auburn  and  that  of  Philadelphia — to  wit, 
collective  and  individual  imprisonment  It  was  not  until  the 
liestoration  that  the  new  ideas,  already  acted  upon  in  so  many 
countries,  were  seriously  thought  of  in  France,  viz.,  that  punish- 
ment was  no  longer  to  be  the  end  but  the  means. 

By  an  ordinance  of  1814  an  experimental  prison  was  to  be 
created  in  Paris,  with  the  object  of  establishing  throughout  the 
kingdom  a  discipline  which  should  better  redress  the  vicious  habits 
of  criminals,  and  prepare  them  by  order,  work,  and  religious  and 
moral  instruction,  to  take  their  place  as  quiet  citizens  and  men 
useful  to  society. 

In  1830  the  Chamber  demanded  that  the  penitentiary  system  of 
Philadelphia  should  be  made  the  object  of  special  study.  The 
question  was  examined  with  the  greatest  care.  The  prisons  of 
almost  every  country  were  visited.  A  special  commission, 
including  M.  de  Tocqueville,  made  a  long  stay  in  the  United 
States. 

In  1840  the  Government  proposed  a  law  in  which  the  Auburn 
system  was  commended ;  labour  in  common  during  the  day  with 
obligatory  silence,  separate  cells  at  night.  The  project,  however, 
did  not  meet  with  much  approval,  and  in  the  ensuing  year  a  new 
system  was  presented  in  favour  of  the  solitary  confinement 
system,  extending  over  the  whole  period  of  the  expiation,  and 
comprising  in  it«  different  degrees  the  whole  scale  of  the  punish- 
ments that  take  away  freedom.  After  twelve  years  of  solitude 
only  were  the  criminals  to  be  allowed  to  work  together,  sleeping 
apart  at  night.  The  discussion  was  a  grave  and  an  exhaustive 
one,  and  in  the  end  the  project  was  modified;  after  ten  years* 
solitude  the  criminal  was  to  be  transported. 

The  Chambers  in  1843  re-examined  the  project,  and  after  four 
years'  fresh  study  the  committee  laid  down  as  a  principle  that 
solitary  confinement  alone  could  save  the  prisoners  from  conta- 
gion, and  society  from  danger  on  the  liberation.  The  committee 
pronounced  against  transportation. 

Tlie  Revolution  of  1848  scattered  the  seed  about  to  bear  fruit, 
and  the  Empire,  on  grounds  of  economy,  gave  up  the  application  of 
the  solitary  system.  The  Empire,  however,  did  not  give  up  the 
cause  of  penitentiary  reform ;  its  doctrine  may  be  thus  summed  up : 
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Exact  separation  between  the  legal  classes  of  prisoners. 
'    Numerous  classifications  based  on  the  degree  of  guilt. 

A  severer  discipline. 

Increase  of  work. 

Thanks  to  the  initiative  of  M.  d'Haussonville,  the  question  was 
resumed  in  1872,  and  the  work  began  afresh  with  new  and  valuable 
experience. 

For  the  last  twenty  years,  indeed,  prison  reform  has  been 
studied  in  many  countries.  In  Belgium  they  have  striven  to 
realize  in  its  most  distant  consequences,  even  up  to  the  extreme 
limits  of  the  duration  of  punishment,  the  doctrine  of  solitary  con- 
finement. 

England  has  combined  for  long  sentences,  both  solitude,  living 
in  common,  and  preparatory  liberty  ;  and  the  system  has  received 
in  Ireland  a  wholesome  impetus  at  the  hands  of  Sir  Walter 
Crafbon,  who  established  intermediate  houses. 

Holland  has  lighted  upon  the  plan  of  proceeding  step  by  step 
on  the  road  to  absolute  solitude. 

Different  States,  Germany  and  Italy,  have  prisons  for  absolute 
solitude,  and  others  for  separation  during  the  night  only. 

The  committee  appointed  by  the  Versailles  Assembly  (25th  March 
1872)  visited  Germany,  Belgium,  Holland,  Switzerland,  Italy,  and 
England.  The  result  of  their  inquiry  is  recorded  in  six  volumes. 
From  this  elaborate  work  the  new  law  has  been  evolved ;  modest 
and  unpretending  in  appearance,  but  important  in  its  results.  The 
following  article  contains  the  gist  of  the  whole  : — 

"Art  2.  Shall  be  subjected  to  solitary  confinement  all 
prisoners  condemned  to  imprisonment  for  a  length  of  time  not 
exceeding  one  year  and  one  day. 

"  They  shall  undergo  their  penalty  in  the  maisons  de  correction 
of  tlie  departments." 

This  reform  is  most  important,  when  you  consider  that 
it  has  in  view  all  prisoners  condemned  to  less  than  one  year's 
imprisonment — that  is  to  say,  nine-tenths  of  the  prisoners 
generally,  400  out  of  456  penitentiaries  being  destined  to  receive 
such  prisonei's. — European  jReview, 

Belles  lettres. — ^The  recent  decision  in  the  Court  of  the  last  resort 
in  the  "Peebles  Bells"  case  has  directed  attention  to  former  cases  of 
similar  import.  The  first  case  where  the  question  arose  as  to  the 
monopoly  of  the  Established  Church  to  this  mode  of  convening 
congregations  arose  in  the  town  of  "  Kincardine-on-the-Forth,"  in 
the  Parish  of  Tulliallan.  Mr.  Bullock  was  then  the  parish 
clergyman.  Mr.  (afterwards  Dr.)  M*Farlane  was  the  minister  of  the 
Secession  meeting-house  there.  He  afterwards  removed  to  Glasgow, 
where  he  greatly  distinguished  himself  as  a  minister  and  author. 
He  subsequently  was  translated  to  London,  where  he  recently 
died.  A  new  church  being  erected  for  the  Secession  with  a  belfry, 
and  its   tenant — a  bell — Mr.   Bullock  applied   for  an    interdict 
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against  the  schismatic  instrument.  The  then  Sheriff-suhstitute  at 
Dunblane  (now  at  Perth)  refused  to  grant  interim  interdict, 
whereon  the  action  was  withdrawn,  and  the  bell  set  in  motion, — 
the  first  in  Scotland  on  a  Dissenting  church.  This  kind  of  move- 
ment appears  ever  to  evoke  the  poetic  muse,  as  is  shown  in  the  last 
number  of  this  Journal,  The  Edivhurgh  Evening  Weekly  Chronicle 
of  Saturday,  3rd  December  1831,  contained  the  following  lines  on 

•  «'THE  KINCAEDINE  CASE.' 

BuLLUM  verstu  Bellum, 

OR 

Bblluh  Hobrida  Bella, 

OR 

Who  shall  pull  the  bell  ? 


Who'll  toU  the  beU  ? 
I,  says  the  Bull, 
Because  I  can  pull, 
And  in  toU  the  bell. 

So,  quoth  old  Mr.  Bull,  but  his  day  has  gone  past, 
And  an  end's  to  be  put  to  his  pulling  at  last ; 
Or,  at  least,  if  he's  not  to  be  hud  on  the  shelf, 
He's  no  longer  to  have  all  the  pull  to  himself. 

Says  Macfarlane,  '  I  fear  the  Secession  is  falling, 
For  the  parish  church  beats  us  at  the  bawling, 
And  I  see  from  our  station  well  quickly  be  hurl'd. 
Unless  we  can  make  some  more  noise  in  the  world.' 

So  he  buys  him  a  bell,  and  prepares  him  for  a  pull, 
*  But  stop,  reverend  brother,  I  charge  you,*  cries  Bull, 
^  It's  all  my  eye  Betty,  while  you  keep  to  your  jaw. 
But,  if  you  try  ringing,  I  will  take  you  to  law.' 

• 

The  more  Bull  tried  to  shake  him,  the  more  Mac  grew  steady 

on't. 
The  one  shouted  *  lawful,*  the  other  *  expedient,' 
And  at  last,  being  tired  with  their  growls  and  botv  wows, 
They  Adjourned  the  debate  to  the  Parliament  House. 

Now,  I'm  a  plain  man,  and  have  some  hesitation — 

If  Bull's  motive  be  '  Love'  or  Mac's  * EdificcUion ;* 

For,  in  pulling  each  other  to  pieces,  I've  fears 

They're  both  helping  to  pull  the  right  church  'bout  our  ears. 

But  this  much  is  certain,  the  Parliament  folks 

Will  slice  Mr.  Bullock  as  butcher  an  ox ; 

And  Macfarlane  will  find,  when  he  comes  to  his  senses, 

His  Bell  melted  in — an  account  of  expenses." 

Note. — Mr,  Bullock  used  to  mention  that,  when  a  student  in  Edinbnigh,  hia  fellow 
lodgers  and  chums  were  a  Mr,  Lion  and  a  Mr,  Lamb, — H.  B. 
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Measure  of  Damages  for  Breach  of  CovenarU  to  Repair. — It  is 
not  very  clearly  settled  to  what  extent  in  an  action  for  breach 
of  a  covenant  to  repair  demised  premises  by  the  landlord  against 
the  tenant,  evidence  of  the  condition  of  the  premises  at  the 
time  of  demise  is  admissible  on  behalf  of  the  defendant.  It 
has  been  held  that  where  the  covenant  is  to  put  the  premises 
into  repair,  this  means  to  put  them  into  a  better  state  of  repair 
than  the  tenant  found  them  in.  It  has  also  been  decided,  in 
Payru  v.  Maine  (16  M.  &  W.  545),  that  a  covenant  to  keep  the 
premises  in  repair  involves  a  covenant  to  put  them  in  repair, 
for  they  cannot  be  kept  in  good  repair  without  being  put  into 
it  Notwithstanding  the  fact  that  a  covenant  to  keep  in  repair 
is  not  satisfied  by  keeping  the  premises  in  the  same  state  of 
repair  as  when  demised,  it  is  still  necessary,  as  is  laid  down  by 
a  variety  of  decisions,  to  look  to  the  state  of  the  premises  at  the 
time  of  the  demise  with  a  view  to  estimating  the  amount  of  the 
repair  contemplated  by  the  covenant  It  was  with  reference  to 
the  extent  to  which  the  state  of  the  premises,  and  Uieir  repair 
at  the  time  of  the  demise,  may  be  taken  into  consideration  as 
qualifying  a  covenant  to  keep  in  repair,  that  we  wish  to  make 
some  observations. 

It  was  said  in  Payne  v.  Haine  (16  M.  &  W.  545)  and  in  Belcher 
V.  IPIntosh  (8  C.  &  P.  723)  that  the  amount  of  repair  contem- 
plated by  a  covenant  to  keep  in  repair  depends  on  the  age  and 
class  of  the  house,  and  must  differ  according  as  that  may  be  a 
palace  or  a  cottage ;  no  one  is  bound  to  give  his  landlord  a  new 
house  instead  of  an  old  one.  A  house  in  Spittalfields  may  be 
repaired  with  materials  inferior  to  those  requisite  for  repairing 
a  mansion  in  Grosvenor  Square.  This,  as  is  pointed  out  in 
Majme  on  Damages  (2d  ed.  p.  195),  is  all  qtdte  clear,  but  a 
more  difficult  question  arises  as  to  how  far  evidence  of  actual 
disrepair,  as  distinguished  from  mere  inferiority,  may  be  admitted. 
Mr.  Mayne  says,  in  summing  up  the  result  of  the  cases,  "The 
rule  laid  down  in  Stanley  v.  Towgood  (3  Bing.  K  C.  4)  and 
MufUz  V.  Goring  (4  Bing.  N.  C.  451),  and  approved  of  in  Payne 
V.  Haine  (16  M.  W.  545),  was,  that  evidence  might  be  given  as 
to  the  age  and  class  of  the  premises,  with  their  general  condition  as 
to  repair,  but  that  the  defendant  could  not  prove  in  detail  that 
such  and  such  a  part  was  out  of  order.  Burdett  v.  Withers  (7  A. 
&  £.  136)  has  been  thought  to  go  beyond  this.  There  the  defen- 
dant's counsel  wished  to  cross-examine  as  to  the  state  of  the 
premises  at  the  time  of  his  coming  into  possession.  The  evi- 
dence was  refused,  and  a  new  trial  was  granted  in  consequence. 
Lord  Denman  said,  'It  is  very  material,  with  a  view  both  to  the  event 
of  the  suit  and  the  amount  of  damages,  to  show  what  the  previous 
state  of  the  premises  was.'  And  in  Payne  v.  Haine,  Alderson,  B., 
says, '  The  marginal  note  of  Bwrdett  v.  Withers  may  be  incorrect,  but 
^e  judgment  is  quite  right,  and  shows  that  a  lessee  who  has 
''^vou  XIX.  NO.  ccxxrv. — ^aug.  1875,  2  h 
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contracted  to  keep  the  demised  premises  in  good  repair  is  entitled 
to  prove  what  their  general  state  of  repair  was  at  the  time  of  the 
demise,  so  as  to  measure  the  amount  of  the  damages  for  want  of 
repairs  hy  reference  to  that  states'  This  reconciles  that  case  with 
the  others  mentioned  before.  The  question,  therefore,  for  the 
future  will  probably  be,  not  so  much  as  to  the  admissibility  of  such 
evidence  as  the  purpose  to  which  it  may  be  applied.  Since  Payne 
Y.  Hdine  a  tenant  cannot  justify  keeping  premises  in  bad  repair 
because  they  happened  to  be  in  that  state  when  he  took  theoL 
But  evidence  of  this  nature,  like  evidence  of  age,  will  be  admin- 
aible  to  show  how  far  they  were  capable  of  being  repaired  at  all, 
and  what  amount  of  repair  could  have  been  contemplated  by  the 
covenant/' 

It  is  not  easy  to  see  how  the  law  could  have  been  otherwise 
stated  than  as  Mr.  Mayne  states  it,  and  yet  there  is  a  vaguenesa 
about  the  propositions  in  which  the  law  on  the  subject  is  laid  down 
which  is  unsatisfactory.  It  is  easy  to  state  the  general  principles, 
which  is  all  the  court  had  to  do  in  the  cases  before  referred  to ; 
the  application  to  practical  details  is  the  difficulty.  No  doubt 
rebuilding  a  house  is  not  repairing  it.  But  what  amounts  to  recon- 
struction, and  what  to  repair  only  ?  This  is  the  sort  of  question 
which  may  arise  upon  a  reference  to  an  arbitrator  as  to  the  amount 
of  damages  in  an  action  for  dilapidations,  when  liability  is 
admitted.  The  decisions  do  not  lay  down  any  very  distinct  rule 
on  the  subject  There  is  some  difficulty  in  emictly  appreciating 
the  effect  of  the  expression  "  general  want  of  repair,"  as  employed 
in  Mr.  Mayne's  summary  of  the  decisions.  If  the  defendant  has 
covenanted  "  to  keep  in  repair,"  which  it  is  adnfutted  means  "  put 
into  repair/'  why  is  "  general  want  of  repair  "  at  the  time  of  the 
demise  to  be  taken  into  consideration  to  diminish  the  amount  of 
his  liability,  and  why  is  "  general  want  of  repair  "  so  admissible,, 
but  not  evidence  in  detail  of  particular  want  of  repair  ?  If  the 
estimate  of  the  sort  of  repairs  contemplated  by  the  covenant  is  to 
be  affected  by  a  general  absence  of  repair  at  the  time  of  demise,  is  it 
not  most  materiid  to  prove  in  detail  that  the  whole  of  the  premises 
were  out  of  repair,  and  to  what  extent  each  part  was  so?  If 
you  are  to  reduce  damages  by  a  consideration  of  the  want  of  repair 
at  the  time  of  the  demise,  surely  it  seems  reasonable  to  measurs 
the  amount  of  such  reduction  by  taking  a  true  measure  in  detail  of 
the  want  of  repair  of  particular  parts  ?  It  seems  difficult  to  see 
why  although  a  rough  reduction  may  be  made,  in  a  general  kind  of 
way,  with  reference  to  the  want  of  repair  at  the  time  of  the  demise, 
you  must  not  attempt  to  measure  it  by  accurate  consideration  of 
aetails.  But  on  the  other  hand  it  may  be  aigued  that  if  the  want 
of  repair  at  the  time  of  the  demise  is  gone  into  in  detail,  the 
principle  estabUshed  by  Fayne  v.  Maine  is  in  danger.  The  princi- 
ple of  that  case  is  that  where  there  is  a  covenant  to  keep  in  repair^ 
the  measure  of  the  repair  under  the  covenant  is  not  to  be  the 
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state  of  repair  at  the  time  of  the  demise.  If  it  is  not,  then,  it  may 
be  asked,  why  is  it  material  to  go  into  a  detailed  investigation  of 
particnlcu^  as  to  the  state  of  repair  at  the  time  of  the  demise  ? 

We  venture  to  suggest  the  following  as  some  help  towards  an 
explanation  of  the  law  on  the  subject.  There  appears,  in  the  first 
place,  to  be  a  confusion  in  the  cases  and  text-books  between 
"general  evidence  of  want  of  repair,"  and  "evidence  of  general 
want  of*  repair/'  It  is  clear  that  the  two  things  are  quite 
different.  We  cannot  see  why,  if  the  object  is  to  prove  that  the 
premises  were  generally  out  of  repair,  that  it  should  not  be  done 
by  going  into  details  to  show  that  fact.  But  the  true  principle 
seems  to  be  that  "general  want  of  repair"  is  the  only  want  of 
repair  that  can  be  considered  as  qualifying  the  covenant  to 
keep  in  repair.  In  fact  the  only  principle  upon  which  such 
general  want  of  repair  can  be  taken  into  consideration  appears 
to  be  similar  to  that  upon  which  the  "age"  of  the  premises  is 
taken  into  consideration.  It  is  obvious  with  regard  to  houses, 
as  with  r^ard  to  every  other  structure,  that  the  structure  itself 
cannot  last  for  ever.  It  may  be  repaired  from  time  to  time  and 
may  last  for  long ;  but  in  the  lapse  of  years  it  will  at  length  be- 
come quite  worn  out  and  incapable  of  further  repair.  It  ia 
obvious  also  that  the  period  at  which  this  state  of  things  will 
happen  must  depend  very  much  on  the  nature  and  condition  of  the 
structure  originally.  A  very  substantially  biult  house  will  last, 
and  be  worth  repairing,  very  much  longer  than  a  "jerry  built '*^ 
house  run  up  by  a  speculative  builder  in  a  suburban  neighbourhoods 
Of  course,  as  the  main  structure  of  a  house  grows  older  it  becomes 
less  worth  while  to  do  expensive  repairs  to  ps^,  and  consequently  it 
is  very  reasonable  to  hold  that  the  age  of  the  structure  must  be  taken 
into  consideration  as  determining  what  sort  of  repairs  the  parties  to 
the  lease  contemplated  as  being  worth  doing.  But  the  age  of  the 
premises  is  not  taken  into  consideration  qvd  the  mere  time  that  they 
have  existed,  but  only  as  affording  a  mode  of  estimating  the  state 
of  the  structure  as  a  whole  with  respect  to  wear.  Now  it  seems  to 
us  that  if  the  decision  in  Payne  v.  Hairte  is  to  be  accepted  honestly, 
the  result  must  be  that  the  only  want  of  repair  which  can  be  taken 
into  consideration  in  such  a  case  is  a  want  of  repair  of  the  totality 
of  the  structure  at  the  time  of  the  demise,  such  want  of  repair 
being  that  which  would  affect  the  question  what  sort  of  repairs  it 
would  be  worth  a  reasonable  owner's  while  to  do  to  the  structure. 
This,  it  is  obvious,  in  substance,  comes  to  the  same  thing  as  is 
meant  by  the  "age  of  the  premises"  in  the  decisions,  for  the 
materiality  of  the  age  is  the  wear  and  tear  of  the  whole  structure 
that  is  its  consequence. 

The  law  is  therefore  this :  a  covenant  to  keep  in  repair  involves  a 
covenant  to  put  in  repair,  and  that  in  such  repair  as  the  state  of  the 
premises  as  a  whole  would  render  it  worth  a  reasonable  owner^s 
while  to  put  them  into.  You  may  look  to  the  original  nature  of  the 
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fittings,  such  as  papering,  painting,  &c.,  to  see  what  the  class  of 
repairs  contemplated  was.  The  tenant  is  not  bound  to  put  up  an 
expensive-patterned  gilt  paper  where  there  was  a  plain  and  cheap 
one  before.  You  may  look  to  the  general  state  of  the  structure  as 
a  whole  to  see  what  amount  of  expense  it  is  reasonable  should  be 
incurred  in  repairs.  A  reasonable  man  would  not  lay  out  on  a 
house  that  was  very  old  and  much  worn  structurally  the  same 
amount  in  decorations  and  expensive  fittings  as  he  would  on  a  new 
house.  But  it  seems  to  us  that,  consistently  with  the  decisions  and 
legal  principle,  the  tenant  is  not  entitled  to  say,  ''Because  the 
fittings  and  accessories  of  this  house  were  in  a  very  bad  state 
when  I  entered  it,  therefore  I  am  entitled  to  leave  it  less  well 
fitted  and  repaired  than  it  would  have  been  if  the  fittings  and 
accessories  had  been  in  good  condition  when  I  entered  it"  In 
other  words,  the  general  want  of  repair  which  is  spoken  of  in  the 
cases  as  being  admissible  to  qualify  the  covenant  to  keep  in  repair 
does  not  mean  a  want  of  repair  in  respect  of  fittings  and  accessories 
of  the  demised  premises,  but  of  the  structure  in  general  If  this  be 
the  true  view  it  does  not  seem  to  follow  that  evidence  of  want  of 
repair  in  detail  is  not  admissible  to  show  the  general  state  of  the 
structure,  but  that,  except  so  far  as  such  evidence  shows  a  general 
decay  of  the  structure,  it  is  not  available  to  diminish  the  amount 
of  the  repairs  which  the  covenant  must  be  taken  to  have  contem- 
plated.— Solicitors'  Journal. 

CounstVs  LiahiLUyfor  Negligence. — Mr.  Norwood  has  given  notice 
of  his  intention  to  move  in  committee  on  the  Judicature  Bill  a  clause 
providing  that  "  Every  barrister-at-law  retained  or  employed  by  or 
on  behalf  of  any  suitor  in  either  of  the  said  Courts*  and  accepting 
any  l^rief  or  iDstructions  to  act  as  counsel  on  behalf  of  or  to  advise 
any  such  suitor,  shall  be  entitled  to  sue  for  ]^s  fees  earned  in  respect 
of  such  employment  as  for  work  and  labour  done  on  behalf  of  such 
suitor,"  and  this  motion,  we  are  informed,  will  be  seconded  by  Mr. 
C.  £.  Lewis.  The  object  of  this  clause,  not  quite  apparent  on  the 
surface,  is  to  fix  on  barristers  a  similar  liability  to  an  action  for 
negligence  to  that  which  exists  in  the  case  of  solicitors.  Before  a 
proposal  for  a  change  of  this  magnitude  is  placed  before  Parliament 
it  may  be  well  to  consider  the  nature  of  the  evil  complained  of,  and 
whether  the  remedy  proposed  is  likely  to  prove  successful. 

As  to  the  chief  grievance,  we  imagine  there  can  really  be  no  two 
opinions.  Every  dispassionate  person  must  admit  that  the  system 
of  handing  over  briefs,  upon  which  large  fees  have  been  paid,  to 
other  counsel  who  know  little  of  the  case,  and  do  not  possess  the 
professional  acquirements  of  the  counsel  originally  instructed,  is 
wholly  indefensible,  and  exists  merely  because  what  one  man  has 
done  another  thinks  he  may  do.  But  will  a  provision  rendering 
barristers  liable  for  ^n^ligence  have  the  efiect  of  stopping  the 
practice  ?  Let  us  see  how  it  would  work.  The  wrongdoers  are  in- 
variably men  of  eminence,  for  no  others  can  venture  to  run  the  risk 
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of  offending  their  clients  by  handing  over  briefs  to  another.      Now, 
such  men  can  practically  dictate  their  own  terms,  and  what  have 
they  to  do  to  avoid  the  euactment  but  to  instruct  their  clerks  never 
to  accept  a  retaining  fee  except  on  the  express  condition  that  if  they 
are  unable  to  conduct  the  case  they  shall  be  at  liberty  to  employ  a 
substitute  ?      Would  a  leading  counsel  lose  a  single  guinea  by 
adopting  such  a  course?     We  trow  not,  for  clients  in  important 
cases  are  usually  determined  to  have  the  best  legal  ability  they  can 
get,  and  their  solicitors  will  bolster  up  the  chance  of  the  eminent 
counsel  not  appearing  by  the  employment  of  strong  juniors.     Even 
in  the  unlikely  case  of  a  barrister  being  sued  for  negligence  of  this 
kind,  could  he  possibly  be  convicted  ?    To  suppose  that  he  could, 
assumes  that  it  could  be  proved  the  case  was  lost  by  his  non- 
appearance ;  how,  then,  are  the  judge  and  jury  to  estimate  the  effect 
bis  pathetic  or  stirring  appeals,  or  searching  cross-examination^ 
might  have  produced  ?     Is  evidence  to  be  given  of  the  ability 
usually  displayed  by  the  negligent  counsel,  and  of  the  want  of 
ability  displayed  by  his  substitute  ?    Is  the  negligent  counsel  to  be 
allowed  to  adduce  evidence  similar  to  that  given  by  a  male  de- 
fendant in  a  breach  of  promise  case,  that  he  really  is  a  person  of  little 
power  or  ability,  and  that  the  loss  of  his  services  was  of  no  import- 
ance ?    The  thing  is  obviously  absurd.    The  true  mode  of  putting 
an  end  to  the  practice  complained  of  is  that  indicated  by  Mr. 
C.  £.  Lewis  himself  in  one  of  his  addresses  delivered  two  years 
ago,  when  he  suggested  that  "  this  scandal  would  not  have  existed 
six  months  if  the  Council  of  the  Incorporated  Law  Society  had 
gone  to  the  judges  and  benchers,  and  had  insisted  on  the  fair  and 
honourable  division  of  labour  which  had  so  long  existed  in  the 
Court  of  Chancery."    There  could  be  no  more  proper  subject  for 
the  efforts  of  the  Law  Society,  and  no  better  time  for  urging  the 
matter  than  the  eve  of  the  commencement  of  a  new  procedure. 

We  have  dealt  with  the  grievance  most  frequently  alleged,  but 
the  proposed  clause  would  cover  all  negligence  in  the  conduct  of 
actions.  That  clients  should  have  a  remedy  for  loss  occasioned 
by  the  negligence  of  counsel  is  undeniable  theoretically.  But 
whether  the  change  would,  on  the  whole,  be  a  practical  advantage 
depends  upon  many  considerations  which  do  not  lie  on  the  surface. 
This,  at  all  events,  should  not  be  lost  sight  of,  that  the  negligence 
must  be  the  cause  of  the  unsuccessful  issue  of  the  action  or  pro- 
ceeding. We  all  know  how  difficult  it  is  to  prove  actionable 
negligence  in  the  case  of  a  solicitor  who  has  the  conduct  of  a  whole 
matter  from  the  commencement;  would  it  not  be  tenfold  more 
difficult  to  prove  it  against  a  barrister  when  the  case  comes  to  his 
bands  already  shaped  and  moulded  by  his  legal  client  ?  How  much 
of  the  unsuccessful  issue  of  the  case  was  due  to  inadequate  instruc- 
tions, negligence  in  getting  up  the  facts,  absence  of  the  solicitor 
from  court  during  the  hearing,  or  the  like,  must  necessarily  be  a 
•object  of  dispute,  and  would  invariably  be  raised  in  every  action 
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against  counueL  In  the  midst  of  all  this  cloud  of  chai^.  and 
counter-charge  the  remedy  of  the  party  would  be  likely,  in  the 
vast  majority  of  cases,  to  wholly  disappear.  The  subject  is  one 
of  much  complication,  and  ought  to  receive  from  all  sides  most 
careful  and  dispassionate  consideration. — Solicitors^  Journal, 

The  VcLcard  Judgedvip. — ^The  summer  Session  has  closed,  we  have 
entered  upon  the  long  vacation,  and  the  vacancy  on  the  Bench 
remains  unfilled.  Our  anticipations  of  last  month  as  to  the  pro- 
bable acceptance  of  the  post  by  Lord  Advocate  Crordon  have  not  as 
yet  been  verified,  and  nothing  is  certainly  known  as  to  the  inten- 
tions of  the  Government.  Perhaps  Mr.  Smee's  ingenious  invention 
mentioned  in  the  June  number  of  the  Journal  has  been  brought 
under  their  consideration;  and  the  possibility  of  a  mechanical 
Judge  is  embarrassing  their  councils,  and  contributing  to  the 
delay. 

Th$  Ballot  Act. — It  has  long  been  doubtful  how  far  the  BaUoft 
Act^  and  the  minute  provisions  of  its  schedules,  must  be  taken  to 
be  imperative,  and  how  far  directory.    Especially  has  it  been  ques* 
tioned  whether  the  voter  must  fill  up  his  ballot  paper  with  the 
statutory  cross,  or  whether  any  and  what  other  mark  ought  to  he 
held  sufficient.      In  the  Wigtown  case  {Haswell  v.  Stewart,  4  Sess. 
Gas.  vol.  i.  p.  925),  it  will  be  remembei^  that  a  majority  of  the 
Scotch  Judges  took  a  very  severe  view  of  the  question,  and  held, 
although  a  badly  formed  cross  would  do,  a  mere  line  would  noty 
and  that  a  superfluous  cross  or  a  cross  placed  to  the  left  instead  of 
the  right  hand  of  the  candidate's  name,  woidd  render  the  vote 
invalid.    The  Court  of  Common  Pleas,  however,  has  just  taken  a 
iar  more  lenient,  and  we  think  a  far  more  sensible  view.     In  Wood' 
ward  V.  Sarso/ns,  a  case  arising  out  of  the.  Birmingham  Municipal 
Election  petition,  twenty-two  ballot  papers  were  objected  to  on 
various  grounds,  more  or  less  similar  to  those  taken  in  the  Wigtown 
case.     But  in  a  written  and  considered  judgment,  the  Court  (Brett, 
Denman,  and  Archibald,  J.J.)  has  held  tiiat,  though  writing  the 
voter's  initial  or  the  favoured  candidate's  name  will  invalidate  a 
ballot  paper,  the  voter  is  not  tied  hand  and  foot  to  the  statutory 
fashion  of  designating  his  intention  how  to  vote.     Superfluous 
crosses,  misplaced  crosses,  and  crosses  which  hax'e  failed  in  the 
making  are  no  longer  [in  England]  to  be  void  for  uncertainty.    The 
correctness  of  this  judgment  will  be  <)bvious  to  any  person  who  will 
take  the  trouble  to  peruse  the  ''  form  of  directions  for  the  guid- 
ance of  the  voter,"  which  is  contained  in  the  second  schedule  to  the 
,  Ballot  Act.    "  If  the  voter,"  it  is  there  explained,  "  votes  for  more 
than  —  candidate  ,  or  places  any  mark  on  the  paper  by  which  be 
may  be  afterwards  identified,  his  ballot  paper  will  be  void,  and  will 
not  be  counted."  That  is,  ballot  papers  are  either  to  be  bad  for  uncer^ 
tainty,  or  bad  for  fraud.     Neither  the  voter  whose  pencil  £gu18  at  tbe 
critical  moment,  nor  the  voter  who  makes  more  crosses  than  one,  can 
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be  said  to  have  executed  ballot  papers  which  are  bad  for  tin<5er- 
tainty.  Then  could  such  ballot  papers  be  bad  for  fraud  ?  To  hold 
this  would  be  to  say  that  any  deviation  whatever  from  the  statu- 
tory fashion  ought  to  invalidate  the  vote.  And  even  the  Scotch 
Judges  held  *'  that  a  cross  with  the  addition  of  small  strokes,  so  as 
to  resemble  the  letter  K,  will  not  render  the  vote  nulL"  It  is 
satisfactory  to  learn  that  to  exercise  the  franchise  it  is  not  necessary 
to  have  taken  lessons  from  a  drawing-master. — The  Law  Tinus^ 
July  17, 1875. 

[Oar  readers  may  remember  that  the  constmcticm  adopted  by  tiie 
English  Judges  was  contended  for  in  an  article  in  the  number  of 
the  Jmcmal  for  April  1874.] 

AlUumn  V<ioation  Arrangements — l%e  CircfwUs. — ^The  following 
are  the  arrangements  for  the  Autunm  Circuits : — 

S&uth. — Lords  Justice-Clerk  and  Young.  Ayr — ^Wednesday,  1st 
September,  at  11  o'clock.  Dumfries — Friday,  3rd  September,  at 
11  o'clock.  Jedburgh — Wednesday,  8th  September,  at  11  o'clock. 
W.  E.  Oloag,  Esq.,  Advocate-Depute ;  ^neas  Macbean,  Clerk. 

North, — Lords  Deas  and  Mure.  Dundee — Wednesday,  1st  Sep- 
tember. P^h — Tuesday,  7th  September.  Inverness — ^Tuesday, 
14th  September.  Aberdeen — Friday,  17th  September.  Boger 
Montgomerie,  Esq.,  M.P.,  Advocate-DeputiQ ;  William  Hamilton 
Bell,  Clerk. 

West. — Lords  Ardmillan  and  Neaves.  Glasgow — ^TViday,  10th 
September,  at  12  o'clock  noon.  Inveraray — Wednesday,  22nd 
S^tember.  Stirling — ^Monday,  27th  September,  at  12  o'clock 
noon.     James  Muirhead,  Esq.,  Advocate-Depute. 

Bill  Chamber  Botation  of  Judges. — Wednesday  21st  July  to 
Saturday  31st  July,  Lord  Gifford.  Monday  2nd  August  to  Saturday 
14th  August,  Lord  Shand.  Monday  16th  August  to  Saturday  28th 
August,  Lord  Craigliill.  Monday  SOth  Au^^  to  Saturday  11th 
September,  Lord  CurriehilL  Monday  13th  September  to  Saturday 
25th  September*  Lord  Ormidale.  Monday  27th  September  to 
Saturday  9th  October,  Lord  Gifford.  Monday  11th  October  to 
meeting  of  the  GD:irt,  Lord  Shand. 

Box  Days. — Thursday  26th  August  and  Thursday  23rd  September 
have  been  appointed  the  Box  days  in  vacatioa 

Court  Days  in  Vacation. — ^A  Judge  will  sit  in  Court  on  Wed- 
nesday Ist,  and  on  Wednesday  29th  September,  each  day  at  11 
o'clock  am.,  for  the  disposal  of  motions  and  other  business  falling 
under  the  93rd  secti<m  of  the  "  Court  of  Session  Act  1868." 

Appointments. — ^We  understand  that  Bobert  Lee,  Esq.,  Advocate, 
has  been  appointed  Sheriff  of  the  Counties  of  Stirling  and  Dum- 
barton in  room  of  the  late  Robbbt  Blackburn,  Esq. ;  and  that 
J.  H.  A.  MagDokald,  Esq.,  Advocate,  has  been  appointed  Sheriff  of 
the  Counties  of  Boss  and  Cromarty,  in  room  of  George  Dingwall 
FoRDVCE,  Esq.,  Advocate,  resigned. 

Calls  to  the  Bar. — The  following    gentlemen  were    admitted 
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Membeis  of  the  Faculty  of  Advocates  during  the  past  month: 
Thomas  Shaw,  LL.B.  Edinburgh ;  William  Charles  Smith,  LL.B. 
Edinburgh;  BoBERT  Louis  Stevenson;  James  Marshall,  ULB. 
Cambridge ;  James  Cathcart  White,  M.A.  Edinburgh. 


DoMlctLB  IN  TIMB  OF  War. — Contracts  between  penone  hti&nging  to  beUigerent 
powers. — In  this  case  the  Supreme  Court  of  the  United  States  consider^  the 
law  of  domicile  in  time  of  war  as  affecting  contracts  of  purchase.  The  fact^ 
of  the  case  are  as  follows  : — At  the  be^nning  of  the  late  rebellion,  Mitchell,, 
the  claimant  and  appeUint,  lived  in  LouisTille,  Kentucky.  He  was  engaged  iu 
business  theie.  In  July  1861,  and  after  the  17th  of  that  month,  he  procured 
from  the  proper  nulitiurj  authority  of  the  United  States,  in  Kentucky,  a  pafl» 
permitting  him  to  go  through  the  army  Unes  into  the  insuirectionary  territory. 
He  thereupon  went  into  Uie  insurgent  States,  and  remained  there  until  the- 
latter  part  of  the  year  1864.  He  then  returned  to  Louisville.  While  in  the 
Confederate  States  he  transacted  business,  collected  debts,  and  purchased  from 
different  parties  724  bales  of  cotton.  He  took  possession  of  the  cotton  and 
stored  it  in  Savannah.  Upon  the  capture  of  thAt  place  by  General  Sherman 
the  cotton  was  seized  by  the  military  authorities.  It  was  subsequently  sold  by 
the  agents  of  the  government  The  proceeds,  amounting  to  the  sum  of 
$128,692.22,  are  in  tne  treasury.  Mitchell  bought  the  cotton  in  November  and 
December  1864.  He  remained  within  the  insuirectionary  lines  from  July 
1861,  until  after  the  capture  of  Savannah  by  the  arms  of  the  United  States^ 
The  Court  of  Claims  was  equally  divided  in  opinion  as  to  whether  Mitchell 
could  now  claim  the  proceeds.  Swayne,  J.,  in  delivering  the  opinion  of  the 
Supreme  Court,  said  :  *' When  Mitchell  passed  within  the  rebel  lines  the  wav 
between  the  loyal  and  the  disloyal  States  was  flagrant.  It  speedily  assumed  the 
largest  proportiona  Important  belli^rent  rights  were  conceded  by  the 
United  States  to  the  insurgents.  Their  soldiers,  when  captured,  were  treated 
as  prisoners  of  war,  and  were  exchanged  and  not  held  for  treason.  Their 
Tosseb,  when  captured,  were  dealt  with  by  our  prize  courts.  Their  ports  were 
blockaded  and  the  blockades  proclaimed  to  neutral  nations.  Property  taken  at 
sea,  belonging  to  persons  domiciled  in  the  insuigent  States,  was  uniformly  held 
to  be  confiscaole  as  enemy  property.  All  these  things  were  done  as  if  the  war 
had  been  a  public  one  witn  a  foreign  nation.  The  Prize  CaseSf  2  Black.  687  ; 
Mrs.  AlezaiuUr's  Cotton,  2  Wall.  417  ;  Mauran  v.  The  Ins.  Co,,  6  id.  1.  The 
laws  of  war  were  applied  in  like  manner  to  intercourse  on  land  between  the 
inhabitants  of  the  loyal  and  the  disloyal  States.  It  was  adjudged  that  all 
contracts  of  the  inhabitants  of  the  former  with  the  inhabitants  of  the  latt^- 
were  illegal  and  void.  It  was  held  that  they  conferred  no  rights  which  could 
be  recognized.  Such  is  the  law  of  nations  flagrante  bello  as  administered  by 
courts  of  justice.  Vattel,  J  220 ;  Griswold  v.  Waddingion,  16  Johns.  438 ; 
CooUdge  v.  Outhtrie,  8  Am.  Law  Reg.  (N.  S.)  20 ;  Coppel  ▼.  Hall,  7  WaU.  64S  ^ 
Orosmeyer,  9  id.  72 ;  Montgomery,  15  id.  400 ;  Lapwne  dk  Fsnre,  17  id.  60S ;, 
Cutner,  id.  516.  While  such  was  the  law  as  to  dealings  between  the  inhabitants 
of  the  res^ctive  territories,  contracts  between  the  inhabitants  of  the  rebel 
States  not  m  aid  of  the  rebellion  were  as  valid  as  those  between  themselves  of 
the  inhabitants  of  the  loyal  States.  Hence  this  case  turns  upon  the  point 
whether  the  appellant  was  domiciled  in  the  Confederate  States  when  he 
bought  the  cotton  in  question.  When  he  took  his  departure  for  the  South 
he  lived  and  was  in  ousiness  ip  Louisville.  He  returned  thither  when 
Savannah  was  captured  and  his  cotton  was  seized.  It  is  to  the  intervening 
tract  of  time  we  must  look  for  the  means  of  solving  the  question  bdbie  uk 
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There  is  notlung  in  the  record  which  tends  to  show  that,  when  he  left  Louis- 
yille,  he  did  not  intend  to  return,  or  that  while  in  the  South  he  had  any 
purpoae  to  remain,  or  that  when  he  returned  to  Louisville  he  had  any  intent 
other  than  to  Uve  there  as  he  had  done  l)efore  his  departure.     Domicile  has 
heen  thus  defined :    *  A  residence  at  a  particular  place,  accompanied  with 
positive  or  presumptive  proof  of  an  intention  to  remain  there  for  an  unlimited 
time.'    Guer  ▼.  Daniel,  I  fiinn.  349,  note»    This  definition  is  approved  by  Philli- 
more  in  his  work  on  the  subject — page   13.    By  the  term  domiciUf  in  its 
ordinary  acceptation,  is  meant  the  place  where  a  person  lives  and  has  his 
home.    Story's  Conn.,  §  41.    The  place  where  a  person  lives  is  taken  to  be  his- 
domicile  until  facts  adduced  establish  the  contrary.    Brtice  v.  Bruce,  2  Bos.  & 
Pull.  228,  nate;  Bampde  v.  Johnstone,  3  Yes.  201 ;  Stanley  t.  Bemes,  3  Ha^.. 
Eccl.  Ben.  374,  437  ;  ^est  on  Presumj^ons,  235.    The  piy>of  of  the  domicile- 
of  the  claimant  at  Louisville  is  sufficient    There  is  no  controversy  between 
the  parties  on  that  proposition.    We  need  not,  therefore,  further  consider  the 
subject.    A  domicile  once  acquired  is  presumed  to  continue  until  it  is  shown  to* 
have  been  changed.    Somennlle  v.  Someruille,  5  Yes.  787  ;  Harvard  College  v. 
Gore,  5  Pick.  370 ;   Wharton's  Confl.  of   Laws,  §  65.     Where  a  change  of 
domicile  is  alleged  the  burden  of  proving  it  rests  upon  the  person  making  the- 
allegation.     Crookenden  v.  FtUler,  I  Sw.  &  Tr.  441 ;  Hodgson  v.  De  Buchesne,  12. 
Moore's  P.  C.  288  (1858.)     To  constitute  the  new  domicile  two  things  are- 
indispensable  :  First,  resiaence  in  the  new  locality  ;  and,  second,  the  iiAention 
to  remain  there.    The  change  cannot  be  made  except  facto  et  animo.    Both 
are  alike  necessary.    Either  without  the  other  is  insufficient     Mere  absence 
from  a  fixed  home,  however  long  continued,  cannot  work  the  change.    There- 
must  be  the  animus  to  change  the  prior  domicile  for  another.     Until  the  new 
one  is   acquired,  the  old  one  remains.     Wharton's  Confl.,  supra,  and  the 
authorities  there  cited.    These  principles  are  axiomatic  in  the  law  upon  the 
subject.     When  the  claimant  left  Louisville  it  would  have  been  illegal  to  take 
up  his  abode  in  the  territory  whether  he  was  going.    Such  a  purpose  is  not  to- 
be  presumed.    The  presumption  is  the  other  way.    To  be  established  it  must^ 
be  proved.     12  Moore's  P.  C,  supra.    Among  the  circumstances  usually  relied 
upon  to  establish  the  animus  manendi  are  :   Declarations  of  the  party ;   the 
exercise  of  political  rights  ;    the    payment  of  personal  taxes  ;    a  house  of  > 
residence,  and  a  place  of  business.     Phillimore,  100  ;  Wharton,  §  62,  and  post . 
All  these  indicia  are  wanting  in  the  case  of  the  claimant.    The  rules  of  law 
applied  to  the  affirmative  facts,  without  the  aid  of  the  negative  considerations 
to  which  we  have  adverted,  are  conclusive  against  him.    His  purchase  of  the 
cotton  involved  the  same  le^  consequences  as  if  it  had  been  made  by  bid 
a£;ent  w^hom  he  sent  to  make  it.    Obviously,  important  further  facts  bearing  on 
the  question  might  easily  have  been  put  in  evidence  bv  either  party.    We 
regret  that  it  was  not  done.    As  the  case  is  presentea,  our  conclusion  is 
necessarily  adverse  to  the  appellant" — Mitchell  v.  United  States, — Albany  Laiw 
JountaL 

CoKPORAnov,— Liability  of  officers  for  salaries  of  agents,— Thu  action  was 
brought  by  plaintiff  to  recover  an  amount  alleged  to  be  due  for  salary.  It 
appear^  that  deft  S.  held  himself  out  to  be  the  president  of  a  corporation 
dujy  organized,  and  employed  plaintiff  to  act  as  its  superintendent  Deft  B. 
thereafter,  supposing  the  company  to  be  legally  incorporated,  subscribed  and 
paid  in  5000  aollars,  and  was  elected  president.  He  notified  plaintiff  of  his 
election,  and  directed  him  thereafter  to  report  to  him.  Plaintiff  drew  drafts 
on  R.,  as  president,  to  carry  on  the  business,  which  R.  accepted,  and  which 
were  paid  by  the  acting  treasiirer.  The  business  proved  to  be  a  failure  and 
was  abandoned,  and  R.  gave  the  directions  as  to  the  disposition  of  the  books. . 
The  corporation  never  in  fact  existed.  It  did  not  appear  that  this  fact  was- 
known  to  B.  before  the  business  was  abandoned.  Held,  that  B.  was  not 
liable,  that  in  order  to  charge  him  it  was  necessary  to  show  that  he  was  acting 
as  a  partner  in  the  enterprise  at  the  time  the  contract  with  plaintifi'  was  made. 
FuUir  y.  Bove,  impleaded,  &c.— Court  of  Appeals,  New  York  St,— Albany  Lavr 
Journal. 
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SUB8T1TCTBD  SERVICE. — Wif^z  pctUum— ffushand  in  pruon.  —The  husband, 
tbe  respondent  in  the  suit,  was  a  convict  in  Portland  Prison,  and  could  not  be 
Mrved  personally  with  the  citation  and  petition.  Sir  James  Hannen  declined 
to  make  an  order  for  substituted  service  on  the  governor  of  the  prison,  unless 
it  could  be  shown  that  by  means  of  such  service  the  papers  would  reach  the 
raspondent— B^iui  v.  Bland,  44  L.  J.  Rep.  (P.  and  M.),  14. 


l^he  SoTttish  ICalD  MiAqtizint  mb  Sherif  (Eourt  Witpovttx. 


SHERIFF  COURT  OF  INVERARAY. 
Sheriffs  Irvine  and  Homb. 

It'TAVIBH  V,  ¥BB  COMHISSTOKERS  OF  THE  CALEBONIAK  CAKAL. 

Sheriff  Court — Jurigdiction — Serviu — CitoitMn — Poor  Law  Actj  8  <i§  9  Vici,  c 
^3 — OtTiercU  and  Private  Act, — Held  tbat  a  corporate  body,  with  the  chief 
office  in  London,  but  carrying  on  business  in  a  Scotch  county,  is  subject  to  the 
Jurisdiction  of  the  Sheriff,  and  that  service  of  a  summons  at  the  office  where 
the  business  is  carried  on  is  sufficient.  Held  also  that  a  general  Act  of  Par- 
liament ^Poor  Law  Act^  overrides  the  provisions  as  to  exdusive  jurisdiction 
containea  in  a  private  Act 

Poor  Hates — lUcovery — Powers  of  Sheriff, — Held,  in  an  action  for  payment  of 

poor  rates,  that  the  Sheriff  has  no  power  to  inquire  into  the  question  whetiher 

•or  nut  the  deductions  allowed  by  a  Parochial  Board,  under  section  37  of  the 

Poor  Law  Act,  8  &  9  Vict  c.  83,  are  sufficient  in  assessing  for  poor  rates,  and 

decree  granted  de  piano  for  the  sums  pursued  for. 

This  was  an  action  at  the  instance  of  the  Parochial  Board  of  the  parish  of 
North  Knapdale,  Argyllshire,  against  the  Commissioners  of  the  Caledoiuaii 
Oanal,  to  recover  payment  of  poor  rates  and  registration  assessment  for  the  years 
from  1865  to  1873  inclusive,  amounting  to  jS68,  19s.  11^.,  in  respect  of  the 
defrs.  beinc  owners  and  occupiers  of  the  Crinan  Canal.  The  following  in- 
terlocutors have  been  pronounced  by  the  Sheriffs,  and  fiilly  explain  the  nature 
of  the  action,  which  is  one  of  considerable  general  importance  : — 

**  Inveraray,  2M  October  1874.^The  Sheriff-Substitute  having  heard  paitiee 
on  the  preliminary  defences,  and  made  avizandum,  repels  the  first  and  second 
pleas  in  law  for  the  defenders,  and  appoints  the  case  to  be  put  to  the  roll  of 
-debates,  to  be  debated  on  the  merits.  Qborgs  Hoxs. 

•*  Note, — ^This  case  is  raised  by  the  inspector  of  poor  for  the  parish  of  North 
Knapdale  for  the  recovery  of  poor  rates  from  the  Commissioners  of  the  Cale- 
donian Canal.  The  defrs.  plead  (1)  That  the  Sheriff  has  no  jurisdiction; 
■and  (2)  That  the  summons  has  not  been  properly  served. 

*'  (1)  In  support  of  their  first  plea  the  defra  rely  on  the  Acts  43  Geo.  III. 
•€.  102,  sec.  37,  and  44  Qeo.  III.  c.  62,  sec.  81,  which  subject  them  only  to  the 
jurisdiction  of  the  Court  of  Session,  and  which  have  been  reserved  in  general 
terms  in  subsequent  Acts.  It  appears,  however,  to  the  S.-S.  that  a  public 
general  Act  imposing  an  assessment  must  override  the  provisions  of  other  Acts 
eo  far  as  they  are  inconslBtent  with  it,  unless  they  are  specially  excepted.  And 
4ss  jurisdiction  is  given  to  the  Sheriff  b^  the  Poor  Law  Act  without  any  excep- 
tion, the  defrs.  must  be  held  to  be  subject  to  it 

''(2)  As  regards  the  service  of  the  summons,  the  Lands  Clauses  Consolidation 
Act,  1846,  and  the  Commissioners'  Clauses  Consolidation  Act,  1847,  are  both 
incorporated  with  the  defrs.'  Act,  23  &  24  Vict,  c  46 ;  and  the  former  by 
4iec.  128,  the  latter  by  sec.  99,  nllows  service  to  be  made  by  leaving  a  summons 
4it  the  principal  office  of  Commissioners,  or  at  one  of  their  principal  offices,  if  there 
be  more  than  one*  In  this  case  the  summons  wa.<i  left  at  th^  Commissioners' 
•office  at  Ardrishaig,  which  is  clearly  a  principal  office  of  the  Commiesionetii 
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.tad  the  S.-S.  has  no  doubt  that  the  statute  applies,  and  that  it  has  been  com- 
plied with.  G.  H." 

••  Edinburgh,  March  23, 1875. — ^The  Sheriff  having  heard  parties'  piccuifttan 
•on  the  defra.'  appeal  against  the  interlocutor  of  26ih.  October  last,  and  con- 
sidered the  record,  dismisses  the  appeal,  affirms  the  interlocutor  appealed 
.AgunBt,  and  decerns.  Alexr.  Fobbss  Irvine. 

"  Note. — The  preliminary  defences  which  alone  fall  to  be  dealt  with  at  this 
stage  are  two  in  number  :  1st,  No  jurisdiction  ;  2nd,  No  process.  These  pleas 
are  necessarily  connected,  but  may  be  noticed  separately. 

*"  The  first,  that  of  no  jurisdiction,  is  founded  on  certain  provisions  in  the  long 
series  of  Acts  of  Parliament  by  which  the  Caledonian  and  Crinan  Canal  Com- 
panies Were  originally  constituted,  and  by  which  their  management  has  from 
time  to  time  been  regulated.  By  certain  of  these  statutes,  and  particularly  by 
43  Geo.  III.  c.  102,  sec.  37  (1803),  and  44  Geo.  III.  c.  62,  sec.  81  (1804),  it  is 
provided  that  '  no  action  or  suit  shall  be  commenced  by  any  person  or  persons 
for  anything  done  by  virtue  or  in  pursuance  of  these  Acts.'  until  certain  con- 
editions  as  to  notice,  and  as  to  tenaers  or  satisfaction  to  the  parties  aggrieved^ 
shall  have  been  fulfiUed,  and  a  direction  follows  that  every  such  action  shall 
'  be  brought  before  the  Court  of  Session  in  Scotland.' 

^  It  does  not  appear  that  these  provisions,  even  supposing  that  they  are 
.Atill  in  fnH  observance,  are  sufficient  to  exclude   the  jurisdiction  of  the 
Sheriff    Courts   in   such   a   question   as   the    present.      They    no    doubt 
Jiflbrd    direction    for   what  may    be    called  the   machinery  of    the   com- 
pany, its   constitution  and  internal  management,  with  reference  to  those 
thin^   which    it  was    the   primary  object    of   these    statutes  to  regulate. 
But  in   all*  questions,    whetner   affecting   private   partnerships,  companies, 
or  corporations,  the  general  rule  is  that  the  ordinary  tribunals  have  juriH- 
•diction,  and  it  seems  clear  that  enactments,  far  more  definite  and  express, 
would  be  required  to  exclude  the  ordinary  courts  of  the  country,  acting  under 
Jl  general  statute,  such  as  the  Poor  Law  (Amendment)  Act,  8  &  9  Vict,  c^ 
83.     That  statute  was  passed  long  subsequently  to  the  Camd  Acts,  and  is 
intended  to  affect  all  lands  and  herits^es  in  Scotland,  in  which  countiy  the 
•corporation  possesses  property,  in  which  its  whole  executive  is  carried  on,  and 
its  revenues  colle<^ed  and  applied.    There  is  here  no  real  inconsistency.    These 
•directions  of  the  old  Acts  may  remain  entire  as  to  the  rights  and  duties  of  the 
•corporation,  as  there  set  forth,  witliout  prejudice  to  the  full  operation  of  the 
•iffdinaiy  courts  in  so  far  as  regards  a  general  assessment  imposea  from  without, 
the  Poor  Law  Amendment  Act  expressly  providing,  by  sec  68,  thiit  all  such 
.assessments  *  shall  be  recoverable  in  the  Sheriff  Courts.' 

**  The  second  preliminary  plea,  that  of  no  process,  is  founded  on  a  direction 

that,  before  action  commenced  by  virtue  or  in  pursuance  of  these  Acts,  thirty 

'days'  notice  shall  be  given  to  the  commissioners,  whose  office  is  stated  to  be  at 

Westminster.    But  important  alterations  have  been  made  in  the  constitution 

and    management  of  the  corporation  by  the  Act  11  &  12^  Vict  c.  54,  by 

which  an  entirely  new  body  oi  commissioners  is  constituted,  and  by  the  Act  20 

&  21  Vict  c.  27.     Finally,  the  Act  23  &  24  Vict  c.  46,  sees.  3  and  4,  in- 

coiporates  the  Lands  Clauses  Consolidation  Act  1845  (8  &  9  Vict  c.  18),  and 

the  Commissioners'  Clauses  Act,  1647  (10  &  11  Vict.  c.  16)— the  former  Act 

providing  by  section  128,  and  the  latter  by  section  99,  that  service  may  be  made 

-at  the  principal  office  of  the  commissioners,  or  at  one  of  the  principal  offices,  if 

Jthere  be  more  than  one.    In  the  present  case  the  summons  was  left  at  the 

•commissioners'  office  at  Ardrishaig,  which  the  Sheriff  concurs  with  the  S.-S.  in 

holding  is  clearly  a  principal  office  of  the  commissioners. 

•*  But  even  supposing  it  is  not  a  principal  office,  still,  if  the  same  rules  are  to 
be  applied  to  canals  as  to  railways,  and  there  seems  to  be  no  difference  in 
principle  between  carriers  by  water  and  carriers  by  land,  Ardrishaig  is  admit- 
tedly an  office  of  the  commissioners  where  they  carry  on  business,  and  have  a 
•collector  and  clerk,  so  that  service  there  would  at  common  law  be  good  and 
sufficient  {Aberdeen  Railway  Company  v.  FerrieTy  Jan.  28,  1854,  16  D.  K  M. 
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42S ;  and  Dick  ▼.  Great  North  of  Scotland  Bailfeay  Company,  Oct  8,  1860,  $ 
Irvine,  616.  These  cases  are  the  more  remarkable,  as  snowing  that  even  a. 
statutory  enactment  requiring  a  railway  company  to  be  cited  at  its  head 
oflSce  does  not  take  away  the  jurisdiction  of  the  Sheriff  in  which  the  rail- 
way has  a  station.  A.  F.  I." 

**  Inveraray f  ^th  Ajml  1875. — The  S.-S.  having  heard  parties'  procurators,  and 
made  avizandum :  i  inds,  as  regards  the  conclusion  for  poor  rates,  that  the 
Sheriff's  duties  are  only  ministenal,  and  that  the  defrs.'  pleas,  as  to  the  assess- 
ments being  imposed  on  too  laige  a  valuation,  cannot  therefore  be  entertained 
in  the  Shenff  Court ;  and  as  r^ards  the  conclusion  for  registration  assessments^ 
in  resect  the  pursuer's  procurator  stated  at  the  debate,  that  to  avoid  a  proof  he 
was  willing  to  take  decree  for  the  amount  admitted  in  the  defrs.'  answer  to 
articles  16  and  17  of  the  condescendence :  Finds  the  pursuer  entitled  to  the 
sum  of  £l2f  08.  9d.  imder  this  head :  Therefore  decerns  against  the  defrs.  for 
the  sums  of  £555,  18s.  a^d.  of  poor  rates,  and  j£12,  ()s.  9d.  ol  registration  assess- 
ments, with  interest  from  the  time  of  each  assessment  falling  due  in  terms  of 
the  conclusions  of  the  summons  :  Finds  the  pursuer  entitled  to  his  expenses : 
Appoints  an  account  to  be  given  in,  and  remits  the  same,  when  lodged!,  to  the 
auaitor  to  tax  and  report  Gsorgs  Home. 

**  Note, — It  seems  to  the  S.-S.  sufficiently  settled  by  the  cases  of  Colder  v. 
Trotter,  8th  June  1833,  11  S.  694,  and  PoUock,  12th  Nov.  1833, 12  S.  14,  that  the 
Sheriff's  duties  as  regards  the  recovery  of  assessments  under  the  poor  law  are 
purely  ministerial,  and  he  sees  no  reason  to  doubt  that  the  law,  as  laid  down 
Dy  these  decisions,  is  as  much  in  force  as  ever,  though  he  understood  the  defrs.' 
procurator  to  sug^t  that  this  was  not  the  case.  It  is  therefore  beyond  his 
power  to  inquire  mto  the  justice  of  the  assessment ;  the  defrs.'  objections  to  it 
may  possibly  enough  be  perfectly  good,  but  tbey  cannot  be  entertained  in  the 
Sheriff  Court  If,  however,  they  are  not  good,  and  this  is  the  view  the  S.-S» 
is  bound  to  proceed  on,  the  assessments  should  have  been  paid  long  ago,  and 
the  S.-S.  cannot  therefore  see  any  reason  why  the  conclusion  for  interest  should 
not  be  given  effect  to.  G.  H." 

"  Edinburghy  1th  July  1875. — The  Sheriff  having  heard  parties'  }>rocurators- 
on  the  defrs.'  appeal  against  the  interlocutor  of  29th  April,  and  considered  the 
closed  record,  productions,  and  whole  process,  dismisses  said  appeal,  affirms  the 
interlocutor  appealed  against,  and  deceruK  Alex.  Forbes  Irvikx. 

''  Note. — This  is  an  action  for  payment  of  certain  assessment  for  the  support 
of  the  poor,  and  for  registration  purposes  under  the  Acts  8  &  9  Vict  cap.  83, 
and  17  &  18  Vict  cap.  80.  The  defrs.  i)lead  that  the  deductions  to  which 
they  are  entitled  under  section  37  of  the  Poor  Law  Amendment  Act  have  not 
been  made  to  the  full  extent,  and  they  contend  that  had  they  l)een  so  made  na 
assessable  value  would  have  remained  on  which  rates  could  be  imposed.  The 
inunediate  question  is  whether  the  matter  of  this  defence  may  competently  be 
inquired  into  in  the  Sheriff  Court.  It  peems  clear  that  where  the  parochial 
board  adopts  the  summary  mode  of  recovery  authorized  by  section  88  of  the 
statute,  the  Sheriff  acts  ministerially  rathtr  than  judicially.  On  production  of 
sufficient  evidence  that  the  assessment  remains  unpaid  warrant  is  usually 
granted  as  matter  of  course ;  and  the  only  competent  remedy  is  suspension  of 
that  decree.  But  does  this  necessarily  hold  where  the  parochial  boara,  leaving 
the  summary  method  authorized  by  the  Act,  proceeds  by  ordinary  action  in  the 
Sheriff  Court?  Where,  as  in  the  present  case,  objection  is  taken,  going  sub- 
stantially to  the  legality  or  illegality  of  the  mode  of  assessment,  and  a  question 
is  thus  raised  whether  that  which  has  been  done  is  within  the  powers  of  tha 
the  parochial  board,  it  may  be  argued  that  the  Sheriff  mubt  have  jurisdiction 
to  entertain  and  determine  the  point,  *  because  it  truly  resolves  into  the  ques- 
tion whether  or  not  the  case  is  one  which  authorizes  him  to  intei}^>ose.' 

**  It  appears  to  the  Sheriff  that  there  would  be  much  force  in  this  argument 
could  the  question  be  considered  as  still  open.  But  the  plea  was  uiged  unsuc- 
cessfully in  two  cases  already  referred  to  in  the  course  of  these  proceedings 
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viz.,  CcUdert  v.  TroiteTj  James  and  PoUock  v.  Robertson,  Nov.  12,  1838.  In  tlie 
latter  case  the  plea  maintained  for  the  defrs.  had  the  high  sanction  of  the  Lord 
Ordinary  Fullcrton,  but  failed  to  convince  the  Judges  of  the  First  Division,  who 
unanimously  altered  the  interlocutor.  It  is  true  that  these  judgments  were 
laven  before  the  passing  of  the  Poor  Law  Amendment  Act  of  1845  ;  but  it  does 
not  appear  that  tliis  affects  their  application.  The  parochial  board  comes  substan- 
tially into  the  place  of  the  heritors  and  ministers  in  matters  relating  to  the 
icJief  of  the  poor ;  and  by  section  40  of  the  Aiit  remedy  is  reserved  to  any  one 
who  considers  himself  aggrieved  by  any  assessment, '  in  the  like  form  and  on 
the  same  ground  as,  at  the  date  of  the  passing  of  the  Act,  was  competent  to  any 
party  who  considered  himself  aggrieved  by  any  assessment  imposed  under  the 
statutes  ^en  in  force  for  the  relief  of  the  poor.'  Nor  is  it  unimportant  to  ob- 
serve that  for  the  thirty  years  during  which  the  Act  has  been  in  force,  and 
.amidst  the  many  questions  that  have  arisen  under  it,  no  decision  has  been 
pointed  out  controverting  the  principle  involved  in  the  earlier  cases  referred  to. 

«  A.  F.  I." 
AcL—D.  Maclaehlan, AlU^-W,  Douglas. 


SHERIFF  COURT  OF  LANARKSHIRE  AT  GLASGOW. 

Sheriffs  Dickson  and  Guthrie. 

WALLS  AND  CO.  V.  ORBBMSHIBLDS  AND  GO. — 28(^  May  1875. 

Sals  note-^ale  of  defrsj  **  whole  make"  being  ^^ahoui  five  tons  per  month" — 

•OonUnuing  contract—  IVarranty, — This  was  an  action  of  damages  for  i^60  for 

•breeu^h  of  a  contract  entered  into  on  12th  September  1871,  in  terms  of  the 

following  sale  note  : — "  Sold  to  Messrs.  Wm.  Walls  &  Co.,  for  account  of 

Messrs.  J.  GreensUields  &  Co.,  about  five  tons  paraffin  scales  per  month,  being 

all  the  latter's  make  from  now  till  end  of  March  next,  at  the  price  of  4M.  per 

lb."    The  pursuers  maintained  that  the  defrs.  had  become  bound  to  deliver 

.five  tons  per  month,  and  claimed  damages  in  respect  of  their  refusal  to  deliver 

the  difference  between  332  cwt.,  the  total  quantity  delivered,  and  650  cwt 

The  defrs.  delivered  all  their  make  ;  but  it  appeared  that  the  quantity  of  scales, 

which  depended  on  the  quantity  of  paraffin  oil  produced  at  their  works,  had 

been  somewhat  less  than  usual  owing  to  the  mildness  of  the  winter  of  1871-2. 

The  following  interlocutors  were  pronounced  : — 

^  Olcugow,  February  22,  1875. —  ....  Finds  that,  according  to  the  true 
•construction  of  the  sale  note,  No.  7-1  of  pro.,  the  defrs.,  Greenshields  &  Co.,  sold 
to  the  pursuers  on  12th  September  1871  their  whole  make  of  paraffin  scales 
from  that  date  till  the  end  of  March  1872,  and  that  the  words  '  about  five  tons 
....  x>er  month'  in  said  sale  note  are  merely  demonstrative,  and  do  not 
imply  any  warranty  as  to  the  quantity  of  defrs.'  make  ;  therefore,  and  in  respect 
it  18  not  averred  that  the  defrs.  did  not  deliver  to  the  pursuers  their  whole 
*  make '  of  paraffin  scales  during  said  period,  assoilzies^tne  defrs.,  &c  :  Finds 
the  pursuers  liable,  &c 

**  Note. — This  case  cannot,  I  think,  be  distinguished  in  principle  from  those 
of  Oivillini  v.  Daniel,  2  C.  M.  &  R.  61,  and  M'Connell  v.  Murfhy,  L.  R.  6, 
P.  C.  203,  cited  by  the  defrs.  The  only  difference,  viz.,  that  tiie  specification 
of  quantity  precedes  the  mention  of  the  thing  sold,  does  not  seem  to  be 
material  If  parties  wish  to  introduce  a  warranty  or  absolute  condition  into 
their  contracts,  they  can  do  so  by  using  apt  and  distinct  words ;  and  there  is 
■no  reason  to  doubt  that  where  it  is  intended  to  introduce  an  absolute  obligation 
as  to  quantity  into  a  continuing  contract,  mercantile  men  are  in  the  habit  of 
•expressing  it  in  such  perspicuous  language  as  generally  to  prevent  disputes. 

*'  In  the  view  which  I  have  taken  of  the  case,  it  is  unnecessary  to  consider 
the  other  questions,  which  were  very  ably  discussed.  But  the  cases  uf  OgU  v. 
Koiu,  37  L.  J.,  Q.  B.  77,  L.  R.  3,  Q.  B.  272,  and  Tyers  v.  EosedaU  Iron  Company, 
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L.  B.,  8  Ex.  305,  rather  tend  to  show  that,  assuming  damages  to  be  due,  thej 
ought  to  be  assessed  as  at  the  time  when  the  deira.  refuse  further  delivery,  and 
not  as  the  defrs.  argued  as  at  each  monthly  failure." 

The  pursuers  appealed. 

The  Sheriff,  on  28th  May, ''  for  the  reasons  assigned  by  the  S.-d.,  and  in  the- 
note  hereto,"  adhered.    The  Sheriff  added  this  note  : — 

^  This  case  might  be  safely  decided  on  the  same  pxinciple  as  OiviUini  v. 
DarM  and  M'Cannell  v.  Murpiy,  referred  to  by  the  S.-S.,  to  which  it  ia  closely 
analogoufl. 

**  The  following  considerations  support  the  same  view  : — 

**  1.  The  defrs.  are  manufacturers,  not  merchants,  and  the  only  thii\g  which 
the  contract  indicates  their  intention  to  sell  is  scales  of  their  own  '  make.' 

"  These  were  a  residual  product  with  which,  as  made  by  themselves,  the 
defrs.  were  familiar,  and  for  producing  which  they  had  means.  To  hold  them 
bound  to  enter  the  market  and  buy  scales  of  other  makers,  which  they  could 
not  be  assured  of  obtaining  at  all,  and  over  the  cost  of  which,  if  obtained,  they 
had  not  control,  would  introduce  an  element  of  speculation  into  the  contract 
which  is  not  consistent  with  its  true  character. 

<<2.  The  contract  does  not  define  or  suggest  any  standard  of  quality  by 
which  the  scales  of  other  makers,  if  offered  in  implement,  could  have  heen 

tested. 

"  3.  The  place  of  manufacture  involves  the  expense  of  carriage  (as  the  scales- 
were  to  be  delivered  in  Glasgow),  which  might  be  much  greater  as  to  scales 
of  other  makers  than  of  the  defrs.' 

*'  4.  The  elastic  term  '  about  *  shows  that  the  parties  had  not  a  definite  idea 
as  to  the  quantity  which  the  defrs.  might  be  able  to  supply,  and  that  the  pur- 
suers took  their  chance  of  its  being  less  than  five  tons  a  mouth.  This  is  the 
more  important  from  the  fact  that  the  amount  producible  depends  to  a  con- 
siderable extent  on  the  weather,  and  that  one  cause  of  the  smaJl  quantity  pro- 
duced by  the  defrs.  was  that  the  winter  of  1871-2  was  unusually  open. 

**  5.  The  pursuer's  manager,  Bishop  (whose  evidence  on  the  point  may  be 
considered  as  it  was  received  without  objection),  admits  that  he  did  not  expect 
to  get  anv  person's  scales  except  the  defrs.' 

'*  6.  The  pursuers  did  not  call  on  the  defrs.  during  the  continuation  of  the 
contract  to  supplement  the  deficiency  in  their  own  make  by  scales  from  other 
works.  This  indicates  that  their  understanding  of  the  contract  was  that  for 
which  the  defrs.  contend." 

Aet.—NaimUh. AU.  Madmsne, 


Before  Sheriffs  Dickson  and  Guthbix. 

DEANS  V.  PINKXBTONS'  TBUSTSlSy  ETC.— Juna  9,  1875. 

SaU^Delivmf — Order—Bankruptcy — Stamp, — Robert  Deans,  faxmer,  Dove- 
hill,  PoUokshaws,  nresented  this  petition  i^ainst  James  Pinkerton  &  Son, 
grain-dealers  (who  oecame  bankrupt),  and  Thomas  Mann,  a  storekeeper  in 
Glasgow,  setting  forth  that,  on  27th  May  1874,  he  warehoused  with  Mann  10(^ 
bolls  wheat,  and  received  an  acknowledgment 'as  follows:  "17  James  Watt 
Street,  27th  May  1874.  Received  on  account  of  Mr,  Robert  Deans,  106  bolls 
wheat,  and  holds  the  same  to  his  order.  (Signed)  John  BelL''  That  a  few 
days  after,  James  Pinkerton,  junr.,  one  of  the  respts.  got  the  petr.  to  write 
his  name  on  the  back  of  the  paper,  and  took  it  away  without  lus  consent ;  that 
Pinkerton  &  Son  alleged  they  had  purchased  the  wheat,  but  if  so  they  were  at 
the  time  hoplessly  insolvent,  and  that  the  wheat  remained  the  untransferred 
property  ut  petr.,  and  he  claimed  interdict  against  Mann  delivering  the  wheat 
to  tne  i-eapts.,  and  an  order  on  them  to  deliver  to  the  petr. 
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A  pioof  was  ledy  the  import  of  which  appoais  in  the  following  interlocuti«r 
of  the  S.-S.  :— 

**  OlawnOt  llth  May  1875. — Finds,  that  in  the  month  of  May  1674,  the  petr. 
sold  toJames  Pinkerton  &  Son,  grain  merchants,  Glasgow,  his  last  season's 
wheat  at  the  price  of  298.  per  boll,  the  bolt  being  understood  to  be  240  lbs. 
weight ;  and  that  on  the  27th  May  and  two  preceding  days,  the  said  wheat, 
amounting  to  106  bolls,  was  placed  by  the  petr.  in  the  stores  belonging  to  the- 
lespt  Mann,  in  James  Watt  Street,  Glasgow  :  Finds,  that  in  the  ordinary 
course  of  business  it  would  have  been  stored  in  name  of  James  Pinkerton  & 
Son,  the  purchasers,  but  in  consequence  of  their  discount  account  at  the 
National  Bank,  Argyle  Street,  having  been  stopped  on  the  25th  May,  the  pur- 
chasers, who  were  thus  led  to  contemplate  their  naving  to  stop  cash  payments, 
diiected  the  storekeeper's  receipt  (No.  13  of  process)  to  be  made  out  m  name 
of  the  petr.  and  sent  to  him :  Finds,  that  immediately  thereafter,  the  pur- 
chasers, who  had  accounts  with  two  other  banks,  resolved  to  continue  to  carry 
on  business,  and  did  carry  on  business  as  usual  until  the  llth  of  June,  when 
a  meeting  of  their  creditors  was  called  :  Finds,  that  they  were  sequestrated  on 
25th  June  thereafter  :  Finds,  that  the  receipt  ^o.  13)  having  been  received 
by  the  petr.  on  the  27th  May,  on  the  29th  James  Pinkerton,  junr.,  a  partner  of 
the  said  firm  of  James  Pinkerton  &  Son,  called  for  the  petr.  when  passing  his 
farm  got  him  to  indorse  the  receipt  (No.  13),  and  took  it  away  with  mm  ^ 
that 'he  afterwards  wrote  a  delivery  order  in  favour  of  James  Pinkerton  & 
Son  above  the  petr.'s  name,  and  intimated  the  same  to  the  storekeeper, 
in  consequence  whereof  the  wheat  was  transferred  in  the  storekeeper's  books 
into  their  name  :  Finds,  that  the  petr.  on  the  follo\*-ing  Wednesday,  June  4th^ 
got  payment  from  the  bankrupts  of  £20  to  account  of  the  nrice  of  said  wheat  r 
Finosy  that  in  signing  his  name  as  aforesaid,  the  petr.  understood  that  he  was 
giving  J.  Pinkerton  &  Son  control  over  the  wheat,  as  he  had  intended  to  do- 
fromthc  first ;  and  that  it  is  not  proved  that  he  was  induced  to  do  so  by  any 
fraudulent  representations  on  the  part  of  the  bankrupts ;  But  finds  that  the 
delivery  order  in  question  being  unstamped,  cannot  be  admitted  as  good,  useful 
or  avaikble  in  law  or  equity :  Finds,  therefore,  that  by  intimation  of  the  said 
order,  the  storekeeper  did  not,  as  in  a  question  between  the  petr.  and  the 
bankrupts,  cease  to  hold  the  wheat  for  the  petr.,  and  that  the  property  in  said 
wheat  was  not  passed  to  the  bankrupts*  :  In  respect  of  the  foreeomg  findings, 
finds  the  petr.  entitled  to  interdict  as  craved,  and  appoints  the  cause  to  be 
enrolled  in  the  Motion  Roll  of  May  13th,  for  further  procedure. 

"  i^ote.— Although  the  S.-S.  has  come  to  think  the  want  of  a  stamp  on  the 
delivery  order  fatS  to  respts.'  case,  he  has  thought  it  right,  especially  as  that 
question  ia  new  and  not  unattended  with  difficulty,  to  make  nndinjgs  on  the 
whole  fects,  so  that,  if  a  diff'erent  view  should  be  taken  on  appeal,  his  judgment 
on  the  whole  case  may  be  before  the  Court  It  is  quite  obvious  frorii  the 
petr.'s  evidence  as  recorded,  and  it  was  still  more  pmn  from  his  demeanour 
when  examined,  that  he  was  feigning  a  degree  of  simplicity  and  ignorance 
which  he  does  not  possess.  The  accoimt  of  the  transaction  given  by  tlie 
Pinkertons,  and  set  forth  in  the  interlocutor,  is  the  more  natural  and  reasonable 
veision  of  it  When  the  Pinkertons,  who  were,  fairly  enough,  disposed  not  to 
take  the  wheat  on  the  eve  of  stopping  payment,  resolved  to  continue  their 
business,  they  went  in  ordinary  course  to  the  petr.,  and  asked  him  to  indorse 
to  them  the  receipt  that  had  been  granted  to  him,  and  it  required  no  explana- 
tion, even  on  his  own  showing,  beyond  a  simple  statement  that  a  mistake  had 
been  xoade,  to  induce  him  to  do  so.  Perhaps,  if  the  bankrupts  had  then  been 
fully  aware  of  their  insolvency  and  imminent  bankruptcy,  and  if  there  were 
evideDce  (as  there  is  not)  of  any  false  representation  made  by  them  to  induce 
the  petr.  ta^ign  his  name,  such  active  interference  to  bring  about  the  deliveiy 
of  the  goods  might  infer  such  fraud  as  to  wevent  propertv  from  being  passed 
by  the  constructive  delivery  so  obtained.  But  nothing  is  here  proved  beyond 
the  petr'a.  ready  indorsation  of  the  receipt  at  their  request,  and  almost  as  a. 
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matter  of  course,  for  the  purpose  of  correcting  an  apparent  mistake,  and  carrj- 
tng  out  the  original  intention  of  the  parties. 

*'It  was  quite  possible,  and  probably  was  intend .:d  by  the  bankrapta,  that  the 
cash  transaction  should  be  settled  on  the  next  or  the  following  Wednesday  in 
ordinary  course,  and  part  of  the  price  was  in  fact  then  paid.  There  is  nothing 
to  show  that  the  petr.  ever  thought  that  anything  was  wron^  till  10th  or  11th 
June,  when  he  did  not  get  his  money,  and  got  a  circular  fiom  Mr.  Qourlay 
•calling  a  meeting  of  the  bankrupts*  creditors. 

''The  only  question  susceptiole  of  argument  in  this  port  of  the  case  is 
whether,  when  the  goods  were  stored  in  the  bankrupts'  name,  they  were 
^und,  in  getting  the  receipt  indorsed,  to  explain  the  whole  circumstances 
to  the  petr.  But  the  S.-S.  has  come  to  think  that  there  was  no  undue  conceal- 
ment on  the  part  of  the  bankrupts  ;  no  concealment  of  material  facts  which 
would  not  equally  invalidate  all  their  transactions  with  other  parties  between 
the  25th  of  May  and  their  actual  bankruptcy.  If  it  was  not  fraudulent  for 
Uiem  to  purchase  grain  from  other  parties  during  that  period,  concealing  the 
facts  that  one  of  their  discount  accounts  was  stopped,  and  that  they  had 
«ontemplated  bankruptcy  (Richmond  S  Co,  v.  BaiiUon,  Jan.  26,  1854,  16  D. 
403, 1  Beirs  Com.  244),  there  does  not  appear  to  be  any  reason  why  it  should 
be  held  fraudulent  for  them  to  conceal  these  facts  from  the  petr. 

"  On  these  grounds  the  S.-S.  thinks  that  the  respt.  would  be  entitled  to 
absolvitor,  had  the  grain  in  question  been  duly  delivered  to  the  bankrupts, 
but  on  an  attentive  consideration  of  the  Stamp  Act,  33  k  34  Vict.  c.  97, 
ss.  87  teg.,  the  S.-S  is  of  opinion  that  there  has  been  no  such  constructive 
delivery.  He  has  given  effect  to  this  opinion,  however,  with  some  hesitation, 
because  there  is  no  authority  on  the  question,  and  because  it  materially  affects 
an  importiint  cla&s  of  commercial  transactions. 

^  Tne  17th  section  of  the  Act  declares  that  no  instrument  'shall  be  pleaded 
or  given  in  evidence,  or  admitted  to  be  good,  useful  or  available  in  law  or 
•equity,'  unless  duly  stamped  A  delivery  order  must  have  Id.  stamp 
^Schedule,  i.v.  Delivery  Order),  and  the  87th  sec  defines  the  term  as  indicating 
a  document  entitling  a  person,  or  his  assigns,  or  the  holder,  to  delivexy  of 
^oods  in  any  dock,  warehouse,  etc.,  signed  by  or  on  behalf  of  the  owner 
of  said  goods, '  upon  the  sale  or  transfer  of  the  property  therein.'  By  sec  91, 
every  delivery  order  '  is  to  be  deemed  to  have  been  given  upon  a  sale  or 


provision  of  this  section,  and  must  be  deemed  to  have  been  given  upon 
a  sale  or  transfer  of  the  property. 

"  Apart  from  the  91st  section  it  might,  perhaps,  he  held  that  the  delivery 
order,  though  not  given  '  upon  a  sale,'  (for  the  sale  had  taken  place  before  the 
grain  had  oeen  stored,  or  the  receipt  for  it  given),  had  been  granted  on  a 
'  transfer  of  the  property  therein.'  Doubtless  the  giving  and  intimation  of 
.the  order  and  the  storekeeper's  acceptance  of  it  constituted  delivery,  and  there- 
fore in  the  law  of  Scotland  operated  'a  transfer  of  the  property'  in  the 
wheat.  But  the  statute  contemplates  a  delivery  order  given  on  a  transfer 
nf  the  property,  and  not  a  delivery  order  effecting  a  transfer  of  the  property ; 
imd  thereK>re  it  can  hardly  be  maintained  that,  apart  from  the  9l8t  section, 
this  delivery  order  would  be  invalid  in  Scotland.  It  seems  really  to  be 
intended  by  the  87th  section  to  subject  to  this  duty  all  delivery  orders  which 
are  given  upon  the  sale  or  transfer  of  (he  right  of  property,  0.^.,  by  donation, 
bcuiier,  or  any  sort  of  contract  or  assignation.  As,  however,  the  terms  of  the 
^Ist  section  are  plain  and  explicit,  it  is  unnecessary  to  rest  the  judgqient 
on  any  other  ground. 

"The  only  other  point  under  the  Stamp  Act  which  the  S.-S.  has  had 
to  consider  is  the  provision  (s.  91,  2),  that  no  delivery  order  '  is  to  be  deemed 
invalid  in  the  hands '  of  the  warehouse-keeper.  He  thinks  that  this  provision 
is  introduced  solely  for  the  protection  of  the  storekeeper,  as  is  shown  by  the 
proviso  '  unless  such  person  (i.e.  the  warehouse-keeper),  is  proved  to  have  been 
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party  or  privy  to  some  fraud  on  the  revenue  in  relation  thereto.'  It  does  not 
therefore  exclude,  in  regard  to  delivery  orders  so  far  as  the  granter  and  grantee 
are  concerned,  the  operation  of  the  general  rule  laid  down  in  the  17th  section 
of  the  Act,  but  it  exempts  from  that  general  rule,  except  in  the  case  specified, 
*the  person  having  the  custody  of,  or  delivering  out  the  goods,  wares  or 
merchandise  therein  mentioned,'  who  has  had  no  part  in  the  making  or 
issuing  of  the  unstamped  document,  and  who  might,  perhaps,  but  for  this 
provision,  be  made  personally  responsible  to  the  granter  or  the  granter'a 
creditors  for  the  value  of  the  goods  wrongfully  delivered  out. 

"  It  might,  perhaps,  be  contended  that  the  declaration  that  the  delivery 
order  shall  not  be  deemed  invalid  in  the  bands  of  the  warehouse-keeper, 
import  generally  that  no  invalidity  shall  attach  to  it  after  it  has  been  acted 
on ;  i.e,,  that  after  the  warehouse-keeper  has  innocently  accepted  the  order  and 
tninsfiTr(^d  the  goods  or  delivered  them  out  to  the  grantee.  This  interpreta- 
liuu,  however,  uialces  the  jiroviso  at  the  end  of  the  sub-section  absurd,  or  at  least 
inconsistent,  for  it  cannot  be  explained  why  the  storekeeper's  privity  to  the 
fraud  on  the  revenue  committed  by  the  parties  to  the  deliverer  order 
should  invalidate  the  document,  which  is  not  avoided  in  this  view 
bv  a  similar  fraud  on  the  part  of  its  maker  and  receiver.  The  only  reason- 
able construction  of  this  2nd  sub-section  appears  to  be,  that  in  any  question 
with  respect  to  an  innocent  storekeeper's  liability  for  goods  delivered  out  or 
transferred  under  an  unstamped  delivery  order,  he  is  to  be  held  safe,  unless 
he  has  been  nrivy  or  a  party  to  the  fraud  on  the  revenue,  while  the  document 
remains  invalid  and  incapable  of  transferring  any  right  as  between  the  maker 
and  receiver  of  it  If  in  the  present  case  the  deir.  Mann  had  delivered  over 
the  wheat  to  the  bankrupts,  it  would  apparently  have  been  quite  in  harmony 
with  the  intention  of  the  Legislature  that  the  parties  on  whom  the  duty  is  im- 
posed (sectionB  89,  90)  of  putting  on  and  paying  for  the  stamp,  should  not  only 
nave  to  pay  a  penalty,  but  should  also  find  the  document  unavailing  for  the 
purpose  for  wnich  it  was  made.  But  that  would  entail  upon  the  storekeeper 
the  necessity  of  making  good  the  loss  suffered  by  the  unpaid  seller,  even  though 
he  should  have  taken  and  acted  upon  the  invalid  order  quite  innocently,  and 
even  though  he  himself  was  deceived  by  a  statement  on  the  delivery  order  that 
there  was  '  no  sale ;'  and  the  S.-S.  thinks  that  the  only  purpose  of  this  sub- 
section is  to  prevent  that  injustice. 

"  Of  course,  it  is  quite  competent  for  the  petr.  in  this  case  to  tender  the  un- 
stamped document  in  evidence,  because  he  is  using  it  simply  for  the  purpose  of 
showing  fraud  in  the  transaction  of  which  it  formed  a  part.  CoppocK  v.  BoweTf 
4  M.  &  W.  361,  and  other  cases." 

On  14th  May  the  defrs.  lodged  a  minute,  stating  that,  while  they  did  not 
admit  that  the  order  in  question  required  a  stamp,  or  if  it  did,  that  the  want 
of  it  affected  the  respt.'s  nght  to  the  grain  in  question,  he  was  willing,  in  terms 
of  the  Act  33  &  34  Vict.,  cap.  97,  to  remove  the  objection  by  tendering  the 
amount  of  the  stamp  duty  and  penalty,  reserving  his  right  to  apply  to  the 
Commissioners  of  Inland  Bevenue  for  repetition  of  this  sum  ;  and  he  paid  the 
sum  to  the  Clerk  of  Court. 

Thereafter  this  interlocutor  was  pronounced  by  the  S.-S. : — 

'*  OlatgoWj  l^h  May  1875. — Having  heard  parties  upon  the  minute  for  respt 
and  upon  the  state  of  the  cause.  Finds  that,  by  payment  of  the  penalty  and 
stamp  duty  to  the  Clerk  of  the  Court,  the  objection  to  the  vahdity  of  the 
delivery  order  is  obviated ;  Finds  that,  by  intimation  of  said  delivery  order  to 
the  respt.  Mann,  the  property  of  the  wheat  in  question  was  transferred  to  the 
bankrupts:  Therefore  refuses  the  interdict,  and  assoilzies  the  respta,  and 
decerns :  Finds  the  respt  John  Gourlay  entitled  as  against  the  petr.  to  one-half 
of  the  expense  of  stamping  the  said  delivery  order  (aner  deducting  the  original 
stamp  duty) :  Finds  the  respts.  entitkd  to  expenses,"  etc 

The  pursuer  appealed. 
VOL.  XIX,  NO.  GOTXIV.— AUG.  1875,  2  I 
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The  Sheriff,  on  9tih  June  1875,  **  for  the  reasons  stated  by  the  S..S./  adhered, 
adding  this 

"  Note, — ^The  petr.  has  ox]lj  appealed  against  the  S.-S/8  interlocutor  of  14th 
May,  but  the  aiffument  of  his  procurator  was  not  directed  against  that  inter- 
locutor (which  follows  from  the  findings  in  the  previous  interlocutor  of  11th 
May,  and  from  the  stamping  of  the  delivery  order),  but  against  the  findines  in 
the  latter  interlocutor.  The  Sheriff  does  not  see  how  he  could  recall  uieae 
findings  under  the  appeal. 

'^  But  it  is  unnecessary  to  decide  the  case  on  this  point  of  fonn,  as  the  Sheriff 
concurs  with  the  S.-S.  that  the  petr.  has  failed  to  prove  fraud  on  the  part  of 
the  Pinkertons  in  obtaining  the  petr.'s  indorsation  to  the  delivery  order. 

"  It  is  out  of  the  question  to  suppose  that  a  farmer  of  great  experience  living 
near  Glasgow,  like  the  petr.,  was  not  aware  that,  in  indorsing  that  order,  he 
give  the  Finfertons  control  of  the  wheat.  The  order  having  been  taken  in 
his  own  name  at  first,  and  afterwards  been  indorsed  to  them,  is  quite  explained 
by  the  circumstance  that  they  contemplated  stopping  payment  when  the  wheat 
was  stored,  but  had  resolved  to  continue  business  oe&re  the  order  was  indorsed, 
and  they  cud  continue  business  for  about  a  fortnight  afterwards. 

"  The  petr.  received  part  payment  of  the  price,  on  the  footing,  of  course,  of 
the  wheat  having  been  delivered  to  the  Pinkertons ;  and  he  consented  to  give 
a  short  credit  for  the  balance. 

**  There  is  no  reason  why,  bv  getting  the  wheat  restored  to  him,  he  should 
have  a  preference  over  the  Pinkertons'  other  creditors." 

Act-^Hart, AIL — Spem, 


PERTH  DEBTS  RECOVERY  COURT. 
Sheriffs  Adam  and  Barclat. 

DI0KIN8ON  BROTHEBS  V,  HISS  ISABELLA  M^DOUOALL. 

The  pursuers  pursued  for  £18, 18s.,  the  price  of  certain  prints  Bubscribed 
for  by  tne  defr.  The  defr.  denied  that  she  had  subscribed  for  that  particular 
work,  and  alternating  that  she  was  liberated  by  the  mora  in  deliveiy.  The 
following  interlocutors  were  pronounced  : — 

"  Perth,  llih  June  1875. — Having  heard  parties'  procurators,  and  made  avi- 
zandum with  the  process,  proof,  and  debate,  Finds,  as  matters  of  fact — Fint,  the 
defr.,  on  7th  September  1871,  did  subscribe  the  printed  document,  No.  3  of 
process,  as  a  suDscriber  for  the  work  entitled  'The  Ladies  of  the  British 
Aristocracy,'  to  be  siipplied  on  application  to  subscribers  only,  at  £l,  11a  6d. 
per  part;  Second,  prenxed  to  the  aoove-quoted  paragraph  there  was  set  forth 
that  the  publication  was  *to  be  issued  in  twelve  varts;'  Third,  there  is  not  in 
the  paper  so  subscribed  any  statement  when  delivery  of  the  series  of  parts 
was  to  commence,  or  at  what  periods  or  intervals,  or  when  to  be  completed, 
nor  is  it  proved  tiiat  any  such  statement  was  verbally  made  at  the  time  the 
defr.  subscribed  the  document,  as  aforesaid,  or  subsequentiy  thereto ;  Fourth^ 
No  farther  communication  passed  between  the  parties  UDtil  the  31st  March 
1875,  when  the  completed  twelve  parts  were  all  at  once  offered  to  the  defr.  at 
the  ewnmlo  price  of  £18.  18b.,  and  oy  her  rejected  :  Finds  in  law,  that  on  the 
sound  construction  of  tne  document.  No.  3,  founded  on  as  binding  on  the 
defr.,  and  the  sole  ground  of  action,  the  work  for  which  the  defr.  subroribed 
was  to  be  issued  in  twelve  parts,  and  that  periodically  and  within  reasonable 
times ;  and  that  the  defr.  was  therefore  justified,  after  the  lapse  of  nearly  four 
years,  in  rejecting  the  completed  work  then  ofiered  to  her  for  the  first  time ; 
therefore  assoilaeB  the  defr.  Hdoh  Babclat. 

''Note, — It  lay  on  the  defr.  to  improbate  the  signature  to  the  document, 
No.  3.  She  has  failed  in  this,  and  doubtless  it  luts  her  genuine  signature. 
Her  demal  at  this  distance  of  time  may  charitably  be  placed  to  her  strong 


impieesion  tkat  she  gave  only  one  order,  and  tliat  for  the  print  of  Her  Majesty, 
ana  therefore  that  this  order  for  the  vastly  more  expensive  portraits  of  the 
'  Ladies  of  Her  Majesty's  Court '  conld  not  have  her  true  signature. 

^*  The  defr.'s  solicitor  argued  for  fraud  on  the  part  of  the  pursuers'  canvasser, 
to  the  effect,  that  whilst  admittedly  ordering  the  portrait  of  Her  Majesty,  she 
was  entrapped  to  subscribe  another  paper  referring  to  a  more  extensive  and 
expensive  work.  It  is  certainly  not  pretended  that  there  were  two  subscribed 
orders,  and  so  far  as  regarded  Her  Majesty's  portrait,  it  was  not  necessary  that 
there  should  have  been  a  written  order,  seeing  that  the  print  was  at  the  time 
on  exhibition,  and  was  accordinglv  within  a  few  days  delivered  and  paid  for. 
The  order  for  this  print  was  in  all  probability  given  verbally,  and  communi- 
cated by  letter  from  the  traveller  to  the  pursuers.  It  was  cufferent  with  the 
series  oi  the  Female  Aristocracy.  These  were  only  in  progress  of  execution, 
and  therefore  the  publishers  required  a  written  guarantee  for  their  enterprize. 
It  is  notorious  that  travellers  in  all  departments  are  zealous  to  excess  for  the 
interest  of  their  employers,  and  perhaps  their  own  in  addition,  and  so  to  secure 
the  greatest  amount  of  custom.  It  is  often  matter  of  complaint  that  ^;reater 
quantities  of  commodities  are  sent  than  ordered.  But  the  proof  of  fraud  in  this 
case  rested  with  the  defr.,  and  she  has  not  attempted  any  such.  It  is  quite 
possible  that  the  old  lady  having  given  one  order,  may  by  mistake,  and^  as  is 
said  in  her  friend's  letter,  being  at  the  time  without  her  usual '  aids  to  vision,' 
may  have  subscribed  the  wrong  paper  without  ever  bavins  read  its  terms. 
But  fraud  in  no  case  is  to  be  presumed  or  inferred,  but  must  be  clearly  established* 

**  The  case  then  resolves  into  the  character  of  the  obligation  created  bv  the 
document,  No.  3,  and  the  plea  of  mora  raised  thereoiu  The  note  Ib  not  eviaence 
of  a  sale,  and  could  not  of  itself  found  an  action  by  a  subscriber  against  the 
pursuers  to  deliver  the  prints.  It  merely  sets  forth  that  the  defr. '  authorized 
ner  name  to  be  inserted  as  a  subscriber  K>r  the  work.'  Where  and  by  whom 
this  authorized  insertion  was  to  be  made  is  not  stated.  But  at  the  utmost  it 
can  only  imply  that  the  defender  was  to  receive  and  pay  for  twelve  separate 
parts  of  a  work  of  art  as  they  were  successively  published  and  delivered. 

**  If  this  was  the  obligation  imposed  on  the  suoscriber,  the  correlative  oblignt- 
tion  on  the  publishers  was  timeously  to  offer  the  work  as  agreed  on  periadicaily 
in  parts.  It  cannot  be  permitted  that  this  essential  in  the  contract  is  to  be  set 
aside,  and  the  whole  work  tn  cumtUo  to  be  forced  on  the  subscriber  at  once 
after  the  lapse  of  nearlv  four  years,  and  that  without  the  least  notice  during 
the  long  interval.  If  four  years  are  no  voidance  of  the  contract,  then  twice 
that  time  may  be  equally  free  from  objection.  The  pursuers  say  that  they 
departed  from  the  original  and  published  plan,  and  adopted  this  wholly  differ- 
ent mode  of  dealing,  at  the  desvrt  of  some  of  the  subscriSers  to  the  portraits^  hui 
amongst  whom  they  do  not  include  the  defr.  This  of  itself  shows  that  the  obUga- 
tion  was  for  periodical  deliveries,  and  required  consent  to  be  superseded.  Had 
the  defr.  diea  in  the  interval  of  four  years,  surely  the  pursuers  cannot  maintain 
the  obligation  to  take  and  pay  for  the  completed  series  would  have  passed  on 
her  representatives ;  and  yet,  should  the  obligation  be  held  good  against  the 
defr.  personally,  it  must  have  been  equally  so  agjainst  her  representatives. 

"  Tne  usual  mode  of  dealing  with  these  divisional  works  is  by  stating  that* 
they  are  to  be  in  weekly,  monthly,  or  quarterly  publication  and  delivery.  Tins 
mode  induces  many  to  become  subscribers,  because  the  money  payments  are 
thus  easily  met,  whilst  to  accomplish  the  purchase  in  cvmulo  might  be  beyond 
possibility  to  many  persons  of  comparatively  limited  incomes,  though  in  the 
end  the  periodical  may  be  found  by  far  the  least  economical  of  the  two  modes 
of  dealing.  In  this  case  all  that  can  be  gathered  from  the  promise  to  take  the 
publication  is,  that  it  was  to  be  offered  in  parts,  and  that  within  reasonable 
periods.  It  is  no  answer  to  say  that  the  defr.  suffers  no  damage  in  having  the 
whole  at  once  instead  of  in  parts.  She  is  entitled  to  reply  that  that  is  her 
concern,  and  such  are  not  the  terms  on  which  she  subscribed,  and  that  she 
would  not  otherwise  have  subscribed.  She  might  have  been  pleased  occasion- 
ally to  disburse  £1,  lis.  6d.  for  a  portion  of  the  work,  though  she  objected  to 
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be  viBited  by  an  accumulated  demand  made  at  once,  without  an^  notice  of 
00  large  a  sum  as  £18,  188.  If  Rhe  had  received  the  '  Ladies'  in  lots  she 
might  have  had  time  to  study  and  admire  them  in  successive  detail,  whereas 
to  have  an  inroad  of  twenty-four  at  one  time  would  be  wholly  overwhelming. 
Her  tastes  may  have  in  the  meantime  altered,  or  she  may  have  enriched  her 
treasury  of  fine  arts  from  other  quarters,  and  have  now  no  space  for  further 
additions  to  her  picture  gallery. 

"  In  short,  the  S.-S.  is  of  opinion  that  the  pursuers  were  as  much,  or  rather 
more,  bound  to  dve,  as  the  defr.  was  to  take  and  pay  for,  the  publications 
periodically,  and  in  parts,  and  always  within  reasonaole  time,  and  that  she  is 
not  now  bound  to  take  and  pay  for  the  whole  series  at  once  after  the  lapse  of 
so  many  years.  H.  B." 

On  appeal  the  Sheriff  (Adam)  afBrmed  the  above  interlocutor  with  the 
following 

"  Note. — On  7th  September  1871,  the  defr.  subscribed  a  document  in  the 
following  terms,  '  I  nereby  insert  my  name  as  a  subscriber  for  the  work 
entitled  the  "  Ladies  of  the  British  Aristocracy,"'  to  be  supplied  on  publication 
to  subscribers  only  at  £1,  lis.  6d.  per  part.'  The  document  further  bore  tuai 
the  work  was  'to  be  issued  in  twelve  parts,  each  containing  two  portraits.' 
The  Sheriff  does  not  doubt  that  the  defr.  is  bound  to  take  and  pay  for  the  work, 
provided  that  the  pursuers  have  fulfilled  the  conditions,  either  express  or 
implied,  under  which  she  agreed  to  t^e  it  The  defr.  idleges  that  it  was  a  con- 
dition of  the  subscription  that  the  work  was  to  be  issued  to  her  in  parts, 
and  that  she  is  not  bound  to  take  and  pay  for  the  whole  work  at  once  as  now 
tendered  to  her  by  the  pursuers. 

'^  The  case  appears  to  the  Sheriff  to  be  a  narrow  one,  but  he  thinks  that  the 
defr.  is  right  in  this  contention.  It  is  convenient  for  many  people  to  take  and 
pay  for  a  work  in  parts,  who  could  not  conveniently  pay  for  the  whole  work  at 
once,  and  who  accordingly  subscribe  for  a  work  so  offered  to  them,  bat  who 
would  never  subscribe  for  or  bind  theiunelves  to  take  and  pay  for  the  whole  work 
at  once.  There  is  no  doubt  that  the  mode  of  selling  lai^  and  expensive 
works  in  parts,  which  is  now  extensively  adopted,  haa  been  adopted  for  that 
reason,  and  works  like  the  present  obtain  in  consequence  a  larger  circulation 
than  they  otherwise  would. 

'^  There  is  no  evidence  to  show  when  the  several  parts  of  the  work  in 
question  were  issued,  or  ready  to  be  issued,  except  that  tne  last  six  engravings, 
or  three  parts,  were  ready  in  February  1875.  It  may  have  been  a  convenience,  as 
Messrs.  Dickinson  say,  to  some  subscribers  li\'ing  at  a  distance  that  the  puTsuers 
should  retain  the  parts  in  their  own  hands  till  the  whole  work  was  completed, 
but  although  they  adopted  that  course  at  the  request  of  several  subscribers,  it 
was  no  reason  for  adopting  it  with  reference  to  all  of  them  without  their  con- 
sent. The  Sheriff  thinks  that  the  pursuers  were  bound  to  have  delivered 
the  work  in  parts  from  time  to  time  to  the  defr.,  and  not  having  done  so, 
he  does  not  think  that  thev  are,  at  an  interval  of  three  and  a  half  years, 
entitled  to  insist  that  the  defr.  shall  now  take  and  pay  for  the  completed  work. 
He  therefore  concure  in  the  interlocutor  appealed  from.  J.  A." 


SHERIFF  COURT  OF  STONEHAVEN. 
Sheriffs  Wilson  and  Guthrie  Smith. 

CONJOINED  ACTIONS — J.  AND  C.  FORREST  V.  W.   PATER80N  AND  D.  CARR.— 

30^  June  1875. 

Locomotive  Act,  1861 — ToU  Dues  of  Locomotwee  on  Roods, — These  were  con- 
Joined  actions  at  the  instance  of  Messrs.  James  and  Charles  Forrest,  merchants, 
Lonmay,  Aberdeenshire,  against  William  Paterson,  tollman  at  Hilldowntree 
toU-bar,  on  the  South  Deeside  turnpike  road,  in  the  county  of  Kincardine, 
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and  David  Gaar,  lolidtor,  Stonehaven,  clerk  to  the  Road  Trustees,  foi  recovery 
of  alleged  overcharges  for  tolL  In  the  one  case  the  pursuers  sought  recovery 
of  6d.,  alleged  to  be  an  overchai^e  for  toll  illegally  made  by  the  defenders  on 
16th  of  Apnl  last,  for  allowing  a  four-wheeled  waggon,' drawn  by  two  horses, 
belonging  to  the  pnrsuers,  to  pass  the  said  toll-bar,  the  defr.  having  chaiged  Is. 
for  the  same,  whereas,  accoroing  to  the  table  of  tolls  affixed  to  the  toll-bar,  he 
was  only  entitled  to  charge  6a.  The  table,  as  regards  this  case,  was  as 
follows : — ''For  a  horse  or  other  beast  drawing  any  van,  caravan,  waggon,  wain, 
cart,  or  snch  like  carriage,  with  two  wheels,  the  sum  of  4d  ;  and  il'  with  four 
wheels,  or  two  horses,  the  sum  of  6d."  The  question  practically  at  issue  was — 
What  is  the  toll  for  a  four-wheeled  waggon  drawn  by  two  horses  ?  The 
poiBuers  contended  that,  by  the  table,  it  was  only  6d.,  readinc  the  second  para- 
graph as  fixing  the  toll  for  two  horses  drawing  a  four-wheelea  waggon  at  6d., 
and  maintained  that,  having  been  charged  1&,  thev  were  entitled  to  repay- 
ment of  6d.  The  toll  authorities,  on  the  other  hand,  contended  that  the  dis* 
pated  paragraph  of  the  table  meant  6d.  per  horse,  and  that  the  pursuers  had 
therefore  been  rightly  charged  Is. 

In  the  other  case,  the  question  in  dispute  was  as  to  the  charge  for  locomo- 
tives. The  toll-bar  table  was  as  follows  : — "  1.  On  every  locomotive  with  four 
wheels,  propelled  by  any  power  containing  within  itself  the  machinery  for  its 
own  propulsion,  if  the  locomotive  does  not  exceed  in  weight  two  tons,  Is. ;  ai^d 
so  on,  at  the  rate  of  Is.  for  every  2  tons.  2.  For  every  waggon,  wain,  cart,  or 
carriage  having  cylindrical  wheels,  drawn  or  propelled  by  any  locomotive — for 
ev«y  wheel  of  such  wagffon,  wain,  cart,  or  carriage,  la"  The  pursuers,  in  this 
instance,  had  been  accoroingly  charged  4a  on  the  day  before  mentioned,  for  a 
steam  locomotive  weighing  8  tons,  and  4s.  for  a  waggon  with  four  wheels 
drawn  by  and  attached  to  said  locomotive.  The  pursuers  sought  repayment 
of  6s.,  which  they  alleged  they  had  been  overcharged,  as  the  proper  and  legal 
toll  should  not  have  exceeded  Is.  for  the  locomotive  and  la  for  the  waggon. 
Their  contention  was  mainly  based  on  the  Locomotive  Act  of  1861,  the  first 
section  of  which  establishes  the  following  scale  of  tolls  to  be  taken  after  the 
passing  of  the  Act  by  all  Road  Trustees  : — "  For  every  locomotive,  such  a 
toll  for  every  two  tons  weight  as  shall  be  equal  to  the  toU  by  their  respective 
Acts,  made  payable  for  every  horse  drawing  any  wa^on,  &c. ;  or,  in  the  case 
of  a  toll  being  charged  on  the  horse  or  horses  drawing  any  such  wi^gon,  &c.. 
then  such  a  toll  for  every  two  tons  that  such  locomotives  snail  weigh^as  shall 
be  equal  to  one  horse  drawing  such  waggon,  &c. ;  which  toUs  respectively 
shall  be  payable  so  often  as  tolls  made  payable  as  aforesaid  Tor  such 
waggon,  ac.,  shall  be  payable  at  the  same  gate.  For  evenr  waggon,  &c., 
drawn  by  any  locomotive,  for  each  pair  of  |Wheels  thereof  such  a  toll  as 
shall  not  exce^  the  toll  made  payable  for  two  horses  drawing  any  waggon, 
&c,  with  the  same  alternative  as  to  the  toll  chaiged  on  horses,  each  wbeel 
being  equal  to  one  horse." 

The  pursuers  objected  to  the  toll-bar  table  for  locomotives  and  waggons 
attached,  which  they  said  was  framed  on  the  maximum  scale  authorized  by  the 
Road  Act,  contending  that  the  tolls  leviable  were  only  such  as  were  leviable  on 
computations  from  the  ordinary  table  for  horses  and  wheels  in  actual  use. 

The  S.-S.  issued  the  following  interlocutor : — 

**  Aberdeen,  llth  June  1875. — Having  heard  parties'  procurators  on  the  whole 
cause,  and  considered  the  same,  assoilzies  the  defrs.  from  the  conclusions  of 
the  conjoined  actions,  and  decerns  :  Finds  the  deirs.  entitled  to  expenses,  &c. 

J.  Dove  Wilson. 

"  Note, — The  question  in  the  first  action  turns  on  the  construction  of  the 
"  Locomotive  Act,  1861.  The  pursuers  produced  a  copy  of  the  rates  exacted  at 
the  toll  in  question,  and  the  de&s.,  at  the  debate,  admitted  it  to  be  correct. 
The  point  in  dispute  was  whether  it  was  within  the  trustees'  powers. 

"  The  Locomotive  Act,  1861,  was  passed  to  prevent  trustees  from  imposing 
TOohibitory  tolls  on  road  locomotivea  It  narrates  that  certain  clauses  m  the 
Turnpike  Acts  were  aU  adapted  to  the  profitable  carrying  of  goods,  and  to  the 
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laying  of  iiut  and  adequate  tolls  upon  waggons  or  carriages  drawn  by  loeomo* 
tives,  and  it  provides  that  in  fature  all  trustees  shomd  demand  tolls  not 
exceeding  certain  rates.  The  first  of  these  rates  mav  be  taken  as  showing 
how  the  present  dispute  has  arisen.  The  Act  says  that  in  certain  cases  the 
trustees  may  demand  '  for  every  two  tons  which  me  locomotive  shall  weigh  *  a 
toll  not  exceeding  the  toll  or  tolls,  by  '  their  respective  Acts  made  payable/ 
for  '  every  horse  orawing  any  waggon,  &c/  and  tne  question  ia  whether  this 
means  the  toll  which  the  trustees  actually  make  pavable  for  a  horse  for  the 
time  being,  or  whether  it  means  the  maximum  whicn  their  Act  makes  payable. 

"  I  think  the  tolls  *  by  their  respective  Acts  made  payable,'  mean  tne  toUa 
which  the  trustees  have  power  in  their  Act  to  exact,  ana  not  those  which  they 
actually  exact  Their  Act  makes  the  maximum  payable,  and  if  the  words  had 
been  meant  to  refer  to  the  rate  actually  exacted  it  would  have  been  easy  to 
have  made  them  do  so.  The  purpose  of  the  Locomotive  Act  is  attained  by 
the  fixing  of  a  maximum.  If  the  pursuers'  argument  were  right,  something 
more  would  have  been  attained,  because  it  would  provide  that,  while  the  trus- 
tees could  never  exact  more  than  the  actual  proportional  rate  for  horses,  they 
might  exact  less.  The  power  given  to  moaify  tolls  payable  for  locomotives 
seems  to  me  to  show  clearly  that  the  Legislature  were  only  fixing  a  maximum, 
and  that  the  maximum  they  had  in  view  was  a  certain  portion  of  the  rate 
exigible  on  horses.  No  other  reading  would  give  a  full  and  fiedr  interpreta- 
tion to  the  words  '  not  exceeding '  the  rates  *  by  their  respective  Acta  made 
payable.' 

**  The  question  in  the  second  action  is  of  no  general  importance.  The  copy 
of  the  taole  of  tolls  produced  by  the  pursuer  was  admitted  to  be  conect, 
with  the  exception  that  the  clause  in  dispute  is  said  to  begin  with  '  For  every 
horse,'  instead  of  'For  a  horse' — a  distinction  which  appears  immaterial. 
The  table  as  it  stands  is  not  elegantly  worded,  but  the  meaning  is  clear  enough. 
When  it  provides  that^  '  if  with  four  wheels  or  two  horses,'  the  rate  per 
horse  is  to  be  sixpence,  it  would  be  odd  if  the  words  understood  between 
'if'  and  'with'  could  refer  to  anything  except  the  carriage.  This  makes 
the  meaning  dear,  and  I  cannot  find  that  it  was  beyond  the  powers  of  the 
Trustees  (so  long  as  they  kept  below  the  maximum)  to  charge  more  per  horse 
for  a  two-horsed  vehicle  than  they  would  do  if  the  vehicle  had  fewer  or 
more  horses.  J.  D.  W." 

On  appeal  the  Sheriff-Principcd  aflirmed  the  judgment  of  the  S.-S.  The 
following  note  is  appended  to  his  interlocutor : — 

"  iTote. — On  the  16th  April  1875,  the  petra  went  through  the  Hilldowntree 
toll-bar  with  an  eight-ton  locomotive,  having  a  fonr-whee^  waggon  attached, 
and  were  charged  4s.  for  the  locomotive  and  4s.  for  the  waggon.  This  is  in 
accordance  with  the  table  of  rates  authorized  by  the  Road  Trustees^  and  which 
has  been  in  use  since  the  20th  November  last 

"  By  the  Locomotive  Act  of  1861  the  toUs  chargeable  on  locomotives  are  not 
to  exceed,  for  every  two  tons  of  weight,  the  toll  or  tolls  '  by  their  respective 
Acts  made  payable,  for  every  horse  drawing  any  waggon,'  &c.  It  is  contended 
that  these  woras  mean  the  tolls  '  actually  paid/  and  m&i  the  Act  only  authorizes 
such  a  toll  for  every  two  tons  as  shall  be  equsd  to  one  horse,  &c 

"  The  Sheriff  is  of  opinion  that  this  is  not  the  correct  reading  of  the  statute. 
It  is  supplemental  to  tne  Qeneral  Turnpike  Act,  and  was  passed,  according  to 
the  preamble,  for  the  very  reason  that  some  of  the  provisions  of  the  latter  were 
in  many  respects  ill  adapted  to  the  levying  of  'just  and  adequate  tolls  upon 
waggons  or  carriages  drawn  by  locomotives.  It  deals  with  steam  power  as  a 
new  description  oi  traffic,  and  the  object  of  the  section  founded  on  is  to  fix  the 
maximum  toll  which  the  Trustees  may  charge,  and  which  is  to  bear  a  certain 
ratio  to  the  toll  'made  payable'  by  the  Local  or  Qeneral  Act  for  ordinary 
traffic.  It  is  plain  that  the  maximum  of  the  one  was  intended  to  be  the 
measure  of  the  maximum  of  the  other,  and  that  the  words  '  made  payable ' 
mean  authorized  to  be  levied,  whether  the  full  rates  are  actually  paid  or  not 
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"Indeed,  the  aignment  of  the  petr.  comes  to  this — that  whenever  the 
toll  on  hones  is  reduced  there  must  oe  a  like  reduction  in  the  charge  for  loco- 
motiyee.  The  one  must  always  rise  or  fall  with  the  other.  But  the  circum- 
stance, that  they  have  already  reduced  the  rates  as  regards  horses,  &c,  does  not 
oblige  them  to  make  a  like  reduction  in  a  totally  different  description  of  traffic 
The  two  things  are  quite  distinct^  and  in  fixing  a  maTiTnuTn  for  each,  Parlia- 
ment purposely  left  a  wide  discretion  to  the  Road  Trustees.  The  statute  does 
not  conjoin,  but  merely  permits,  tolls  not  exceeding  a  certain  amount,  and  so 
long  as  the  Trustees  keep  within  the  assigned  limit,  they  may  charge  for 
either  horse  traffic  or  steam  traffic  whatever  they  think  proper.  This  was  so 
decided  in  the  case  of  The  King  v.  The  Tnutea  of  Hit  Bury  and  StrcUton  Boadt 
(4  B.  and  C.  361),  in  which  it  was  held  that  where  by  such  a  provision  as  is 
contained  in  the  Qeneral  Turnpike  Act  (section  33)  power  is  given  to  the  Road 
Trustees  to  lessen  and  reduce,  or  a^ain  to  advance,  the  tolls  allowed  to  be 
demanded,  thev  are  entitled  to  exercise  the  power  as  regards  any  one  or  all  of 
the  different  descriptions  of  traffic,  subject  to  this,  that  they  must  not  reduce 
or  advance  them  at  one  gate  and  not  at  another. 

**  For  tiiese  reasons,  the  Sheriff  is  of  opinion  that  the  case  has  been  rightly 
diroosed  of  by  ike  S.-S.,  and  as  to  the  other  ]^int  refi;arding  the  somewhat 
eUiptical  notice  in  the  table  of  tolls,  he  has  nothmg  to  add." 

Aci.—D.  C.  MacdonaM, Alt—B.  Falconer. 


SHERIFF  COURT  OF  ABERDEEN. 
Sheriff  Com  BIB  Thomson. 

KIBBT  V,  OABVIB  AND  00. — 15^  Jvly  1875. 

Master  and  uroamJt — Bighi  of  dismistaL — In  this  case  Francis  Eeny,  moulder, 
sued  Messrs.  James  Gkffvie,  jun.  &  Co.,  engineers,  for  10s.  7d.,  being  amount  of 
wages  alleged  to  be  due  by  them  to  him.  Payment  was  resisted  on  various 
grounds — tne  all^tions  being  that  Eerr^  was  an  unskilful  worker ;  that  a 
pulley  he  had  maae  was  useless  because  oi  its  unworkmanlike  make ;  that  he 
was  far  too  slow  at  his  work ;  and  that  on  a  specified  occasion  he  had  been 
markedly  under  the  influence  of  drink,  the  inference  being  thiat  he  was  unfit 
for  his  work.  The  contentions  for  the  pursuer  were,  that  the  spoiling  of  the 
pulley  was  brought  about  through  no  fault  of  Kerry ;  that  on  the  occasion 
slluded  to  KeiTV  had  only  one  glass  of  whisky,  and  was  not  under  the  influence 
of  drink ;  that  he  had  not  been  spoken  to  for  it  at  the  time,  and  that  the  aUe- 
gation  was  entirely  an  afterthought. 

The  Shexiff-Substitute,  in  giving  judgment^  said — ^This  case  opens  up  a 
question  between  masters  and  servants,  which  involves  matters  of  some  deli- 
cacy. It  appears  that  this  servant  had  been  in  the  Messrs.  Qarvie's  employ- 
ment for  about  a  week,  and  on  the  Saturday  morning  he  had  tamed  out  a 
pulley  which  wss  nearly  a  quarter  of  an  inch  thicker  at  the  one  side  than  it 
was  at  the  other.  The  master's  attention  being  drawn  to  that,  the  servant 
denied  that  he  was  to  blame,  and  said  that  it  was  the  fault  of  the  material 
which  had  been  famished  to  him.  Thereupon  he  was  dismissed,  and  in  the 
course  of  a  short  tune  afterwards  be  was  told  that  he  was  not  to  be  paid  the 
wages  that  were  due  to  him  for  the  previous  eighteen  hours.  Now,  certainlv 
this  servant  was  unfortunate  in  the  combination  of  circumstances  which 
OGCoired  during  these  eighteen  hours.  It  is  proved  that  he  took  a  very  much 
longer  time  tonis  work uian  was  usuaL  It  is  proved  that  one  of  the  pulleys 
which  he  made  was  useless,  and  that  it  afterwards  broke.  It  is  said  that  he 
was  under  the  influence  of  drink,  and  it  is  admitted  that  he  smelt  of  drink  on 
the  morning  of  the  Friday  ;  and  it  is  alleged  that  he  is  responsible  for  the  fracture 
of  the  pattern  he  had  vetn  using,  and  which  was  found  broken  when  it  was 
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drawn  from  the  sand  on  the  Monday  following.  Now  there  are  two  rales  of 
law  which  it  is  important  to  bear  in  mind  in  disposing  of  a  case  on  the  facts. 
The  one  is  that  a  man  in  the  position  of  a  workman  is  botmd  to  know  the 
work  for  which  he  hires  himself,  and  to  do  it  skilfully  and  carefully,  and  within 
a  reasonable  time.  If  he  fails  in  these  respects  he  may,  if  engaged  for  a  term, 
be  dismissed,  and  if  engaged  as  this  man  was,  he  will  forfeit  his  wages.  The 
other  rule  to  which  I  wish  to  direct  attention  is,  that  a  master  is  not  entitled  to 
retain  without  having  found  fault  with  him,  and  subsequently  to  dismiss  him 
or  to  refuse  him  Ms  wages,  because  of  conduct  which  was  known  to  him,  but  of 
which  he  took  no  notice.  That  is  well  settled,  and  is  founded  on  equitable 
principle.  Now,  here  it  is  not  proved  that  this  man  was  under  the  iimuence 
of  drink.  He  smelt  of  it,  but  there  is  nothing  in  that  inconsistent  with  the 
truth  of  his  own  statement  that  he  had  taken  one  half-gill  of  whisky  in  the 
morning.  I  have  nothing?  to  do  with  whether  that  is  a  proper  or  improper,  a 
healthful  or  unhealthful  tliin|];  to  do  ;  but  it  does  not  make  a  man  unfit  for  his 
work  if  he  stops  at  that  one  half-gill,  and  there  is  no  evidence  that  here  the 
man  was  unfit  for  his  work ;  and,  even  if  there  was  such  evidence,  I  don't 
think  it  can  be  founded  upon  here,  for  the  reason  that  the  man  should  have 
there  and  then,  or  immemately  upon  his  becoming  sober,  been  remonstrated 
with,  found  fault  with,  and  warned,  which  was  certainly  not  done.  Then,  as 
to  the  broken  pattern,  I  see  no  evidence  whatever  to  connect  it  with  this  pur- 
suer. The  matter  may  have  come  from  a  hundred  faults  besides  carelessness 
on  his  part,  and  I  must  say  I  fail  to  be  satisfied  in  regard  to  the  uselessness  of 
the  pulley  which  he  took  out  that  it  is  shown  to  have  arisen  either  from  want 
of  skill  or  care  on  his  part  He  had  worked  satisfactorily  in  the  preceding  part 
of  the  week.  Nothing  had  gone  wrong  with  him,  and  it  is  proved  that  this 
is  an  accident  which  not  untrequently  happens.  Therefore  uie  only  ground 
for  dismissal  which  remains  is  that  he  was  slow  at  his  work,  and  I  thiu  that 
there  is  a  grievance.  !But,  i^^ain,  there  is  the  remark  that  that  slowness  had 
manifested  itself  for  two  previous  days^  and  should  then  have  been  made  the 
subject  of  warning.  If  Mr.  Garvie  had  obeyed  the  impulse  of  the  moment  he 
would  have  been  well  advised.  He  was  tired  of  the  man,  or  provoked 
with  him.  He  was  an  unsatisfactory  worker.  If  he  had  theren)re  said 
he  would  have  no  more  of  him,  and  have  carried  out  what  he  proposed, 
and  given  him  his  money  and  been  done  with  him,  that  would  have  been 
a  much  better  way  of  doing  it  Had  he  said,  "  I  will  take  half-a-crown 
off  your  wages,"  I  should  not  have  found  much  fault  with  him,  because  he  was 
most  provokingly  and  unjustifiably  slow ;  and,  if  that  case  had  been  presented, 
I  should  not  have  upheld  the  pursuer's  conduct.  I  think  that  the  Justice  of  this 
case  will  be  properly  met  by  decerning  against  the  defenders  lot  the  wages 
earned.    I  shall  give  pursuer  no  expenses. 

Act, — Proiser. — r-ilW.— C  Duncan, 
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Though  Bacon  admitted  the  puiging  of  the  Statute  Book  was  ''  a 
thing  not  to  be  done  suddenly/'  we  doubt  whether,  if  alive  now,  he 
"would  take  great  contentment"  at  the  rate  of  progress  of  the 
Committee  who  have  charge  of  issuing  the  Bevised  Statutes.  They 
have  been  in  office  for  seven  years,  and  though  much  of  the  work 
was  ready  to  their  hands  owing  to  the  previous  labours  of  the 
Statute  Law  Consolidation  Commission,  this,  their  most  recent 
volume^  brings  us  no  further  than  the  year  1836.  However,  the 
later  the  period  the  less  the  expurgation  required ;  and  we  may 
fairly  hope  to  see  the  verification  of  the  Lord  Chancellor's  announce* 
ment  to  the  House  of  Lords  in  July  last,  that  the  series  will  be 
completed  early  next  year. 

Should  this  explanation  be  fulfilled  we  shall  then  possess  a  com- 
plete corpus  of  subsisting  statute  law  down  to  the  year  1868 ;  and 
the  first  step  towards  a  code  will  be  accomplished.  Much,  no 
doubt,  will  remain  to  be  done,  but  we  need  not  despair  of  the 
edifice  one  day  being  crowned.  Forty-eight  years  elapsed  from  the 
day  Frederick  the  Great  entrusted  the  learned  Cocceji  with  the 
preparation  of  a  code  based  on  Beason  and  the  Constitution  till  the 
publication  of  the  Bussian  Allgemeines  Zandrecht  in  1794.  It  was 
in  1758  that  Maria  Theresa  appointed  a  Commission  to  draw  up  a 
code  for  the  Hereditary  States,  and  though  after  the  lapse  of  ten 
years  the  learned  commissioners  laid  before  the  Empress  the  result 
of  their  lucubrations  in  eight  volumes  folio,  she  peremptorily  set 
them  down  to  the  task  of  abridgment,  and  the  Bwrgerliches  Gesebsbuch 
did  not  till  1812  receive  from  her  grandson  the  imperial  sanction. 
Even  the  French  code  was  produced  less  rapidly  than  is  generally 
supposed.    The  Code  Ciml  no  doubt  became  law  four  years  after 

>4,The|8tatute8.    Rerised  Edition.    Vol.  VII.    2  &  8  WiU.  IV.  to  6  &  7  Will  IV. 
JLD.  1831-1836.    By  authority.    London :  Eyre  &  Spottiswoode.    1876. 
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the  appointment  of  the  commission  for  its  preparation.  But,  not 
to  mention  that  the  labours  of  the  commissioners  were  considerably 
lightened  by  the  total  abolition  of  more  than  one  department  of  the 
law  by  the  Legislative  Assembly,  much  of  the  material  that 
remained  was  sdready  partially  worked  up.  The  commissioners 
had  before  them  the  three  draft  codes  submitted  by  Cambaceres  at 
different  times  to  the  Convention  and  Directory ;  and  they  incor- 
porated, with  little  or  no  alteration,  the  various  ardonnances  in 
which  Colbert  and  d'Aguesseau  had  consolidated  various  branches 
of  the  law  during  the  century  preceding.  It  must  also  be  kept 
in  view  that  the  Code  Civil  embraced  by  no  means  the  whole  law 
of  France,  and  that  supplementary  codes,  to  the  number  often,  were 
published  at  intervals  during  the  succeeding  forty  years. 

Compared  with  our  Continental  neighbours,  we  labour  under 
certain  disadvantages  in  respect  to  codification.  Their  difficulties, 
though  considerable,  were  of  a  different  kind  from  ours.  The  great 
class  of  local  laws  and  cotUumes  with  which  they  had  to  struggle  is 
illustrated  by  the  remark  of  Voltaire,  that  in  travelling  through 
France  you  changed  laws  as  ofteu  as  you  changed  post-horses.  And 
their  local  limits  were  so  capriciously  marked  that  sometimes 
difierent  houses  in  the  same  street  were  subject  to  different  laws. 
A  similar  prevalence  of  local  consuetudinary  laws  characterised 
most  countries  of  Europe.  It  is  said  that  in  the  Canton  of  Zurich 
alone  there  were  reckoned  about  twenty  different  systems  of 
eammunio  bonorum  of  married  persons.  But  in  simplifying  these 
laws,  the  German  and  French  codifiers  did  little  else  than  select 
and  adopt  the  local  law  they  deemed  most  consonant  with  justice 
and  the  other  parts  of  the  code,  or  choosing  one  local  law  as  the 
basis,  they  modified  it  here  and  there  with  provisions  culled  from 
other  PartictUarrechte  or  coutuvies.  In  England,  on  the  other  hand, 
it  is  not  so  much  the  mass  as  the  kind  of  material  that  renders 
codification  so  arduous  an  undertaking.  How  to  blend  into  one 
harmonious  whole  custom,  judicial  precedent  and  statute-law,  to 
put  for  the  first  time  into  precise  language  certain  principles 
generally  accepted  by  lawyers,  and  transmitted  by  the  tradition  of 
centuries,  but  nowhere  specifically  laid  down  in  writing,  and  to 
exhibit  these  in  a  compendious  form,  along  with  the  substance  of  a 
"  multorum  camelorum  onus  "  of  reports  and  statutes ;  this  is  the 
problem  that  our  English  codifiers  have  to  face. 

The  subject  of  statute  revision  has  been  repeatedly  considered, 
both  by  the  Crown  and  the  Legislature,  from  the  reign  of  Elizabeth 
onwards.  King  James  I.,  desirous,  probably,  of  adding  the 
glories  of  Justinian  to  those  of  Solomon,  which  already  adorned  his 
crown,  called  the  attention  of  Parliament  to  the  "  divers  contrary 
reports  and  presidents,"  and  "  divers  crosse  and  cuflSng  statutes," 
which  he  recommended  them  to  maturely  view  and  reconcile.  He 
also  appointed  a  royal  commission,  which,  under  the  presidency  of 
Sir  Francis  Bacon,  made  considerable  progress  in  the  work  of 
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reforming  and  recompiling  the  statute  law.  To  the  same  object 
the  labours  of  successive  committees  of  the  House  of  Commons 
were  directed  during  the  Usurpation  and  after  the  Bestoration,  but 
unfortunately  no  substantial  result  followed.  And  though  the 
matter  occupied  the  attention  of  the  Commissioners  of  Public 
Becords  in  1806,  and  gave  rise  to  resolutions  in  both  Houses  of 
Parliament  in  1816,  the  well-known  constitutional  apathy  of  our 
legislators  to  the  subject  of  legal  reform  prevented  the  project  from 
going  further. 

In  this  country  it  has  always  been  tacitly  admitted  that  as  a 
preliminary  to  codification  our  statute  law  must  be  revised  and 
consolidated,  just  as  the  issue  of  ordonnances  by  Louis  XIY.  and 
Louis  XV.  was  a  prelude  to  the  Code  CivU,  Accordingly,  it  was 
on  this  principle  that  the  recent  movement  in  the  diction  of 
codification  was  started  by  the  appointment  in  1854  of  a  Boyal 
Commission  for  the  purpose  of  consolidatiug  the  statute  laws  of 
the  realm,  with  power,  if  the  commissioners  thought  fit,  to  incor- 
porate portions  of  the  commerce  law  into  the  Consolidation 
Statutes.  From  1855  to  1859  the  Commissioners  presented  four 
reports,  which  are  valuable  as  setting  forth  the  difiBculties  and  the 
possibilities  of  the  undertaking.  Their  remarks  show  the  unwisdom 
of  those  who  think  the  codification  of  statute  law  would  satisfy  the 
country's  requirements.  Such  a  code  would  be  extremely  incom- 
plete, and  in  many  parts  a  mere  series  of  exceptions  without  the 
roles.  So  far  from  turning  out  a  help  to  the  public,  it  would  be 
positively  misleading.  Simple  consolidation,  again,  that  is,  piecing 
together  in  organic  order  the  various  enactments  of  all  dates  relating 
to  each  subject,  would  yield  an  unsatisfactory  patohwork.  The 
Commissioners  rightly  thought  that  consolidation,  to  be  useful, 
implied  recasting  and  simplifying  the  language  of  the  older  statutes, 
combined  in  many  cases  with  actual  amendment  of  the  law.  Their 
opinion  was  that  the  expurgation  and  classification  of  the  contents 
of  the  statute-book  must  precede  their  consolidation,  and  they 
reported  that  under  their  supervision  these  preliminary  processes 
had  been  accomplished  in  regard  to  the  statutes  from  1800  to  1858. 
They  arrived  at  the  general  conclusion  that  the  whole  existing 
statute  law  might  be  consolidated  in  from  three  to  four  hundred 
statutes,  of  which  they  had  prepared  upwards  of  ninety.  And  they 
recommended  that  some  barrister  of  eminence  should  be  appointed, 
at  a  high  salary,  to  devote  his  whole  time  and  attention  to  the 
work  of  statute-consolidation,  parcelling  out  the  different  bills 
among  competent  draftsmen.  Finally,  they  expressed  their  belief 
that  the  whole  undertaking  might  be  completed  in  about  two 
years. 

Although  the  encouraging  prospect  held  out  in  these  reports 
should  have  spurred  our  law  reformers  to  renewed  energy,  they 
contented  themselves  with  leisurely  submitting  bills  to  Parliament, 
at  intervals,  for  the  repeal  of  practically  obsolete  statutes.    Some 
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interest  was  excited  by  Lord  Chancellor  Westbury's  speech  in 
introducing  the  Statute  Sevision  Bill  of  1863,  when  he  took 
occasion  to  sketch  the  outline  of  a  comprehensive  plan  he  had 
formed  for  digesting  the  common  and  statute  law  of  England.  The 
scheme  was  never  more  heard  of,  and  the  reason  is  probably  to  be 
gathered  in  the  passage  of  his  speech  where  he  said  that  die  law 
of  England  would  never  be  in  a  fit  state  for  codification  till  the 
absurd  division  was  got  rid  of  between  the  province  of  Common 
Law  and  the  province  of  Equity.  It  required  a  man  of  Lord 
Westbury's  nerve  to  announce  this  doctrine  in  a  place  associated 
with  the  labours  of  so  many  fathers  of  English  equity,  from  Lord 
Nottingham  to  Lord  Eldon.  But  the  words  of  the  Chancellor  fell 
upon  stony  ground,  and  it  required  an  education  of  ten  years  to 
make  the  idea  penetrate  the  heads  of  English  lawyers.  They 
continued  to  class  equity  as  a  source  of  positive  law  distinct  from 
conunon  law  and  statute,  and  vainly  to  imagine  that  justice  could 
be  administered  apart  from  equity.  Had  they  only  extended  their 
view  beyond  the  narrow  bounds  of  their  own  system,  they  would 
long  since  have  perceived  that  equity  is  not  distinct  from  law, 
whether  as  regaras  its  origin  or  its  objects.  The  whole  aim  of 
positive  law  is  only  to  declare  equity  and  reconcile  it  with  utility. 
"  Upon  these  two  legs,"  says  Stair, "  doth  justice  move  in  giving 
every  man  his  right."  Equity  is  not  an  objective  law-source,  but  a 
subjective  guiding  principle  that  helps  us  to  interpret  laws  from 
whatever  source  they  spring.  It  permeates  and  tempers  all 
branches  of  jurisprudence,  and  has  no  greater  claim  than  logic  or 
grammar  to  be  classified  as  an  objective  law-source,  distinct  from 
common  and  statute  law. 

Meanwhile,  certain  schemes  of  codification  which  were  being 
carried  out  in  America  attracted  notice  on  this  side  of  the  Atlantic, 
especially  that  which  was  set  on  foot  by  the  state  of  New  York. 
The  legislature  of  that  state  having  caused  its  statutes  to  be  revised  in 
1830,  and  its  law  of  civil  and  criminal  procedure  to  be  subsequently 
codified,  appointed  a  commission  in  1857  to  frame  a  code  com- 
prising the  whole  law  of  the  state  with  the  exception  of  Procedure, 
and  for  convenience  to  subdivide  it  into  three  portions,  to  be 
called  the  Political,  Civil,  and  Penal  Codes.  The  commissioners 
were  three  in  number,  to  hold  office  for  five  years,  and  to  "  receive 
no  compensation  whatever."  They  prosecuted  their  task  with 
diligence,  and  in  1860  reported  the  Political  Code  to  the  legislature 
as  complete,  following  it  up  with  the  Civil  and  Penal  Cbdes  in 
1865.  It  may  be  remarked,  however,  in  passing,  that  these  Codes 
have  never  been  finally  sanctioned. 

When  our  Government  again  took  up  the  question,  they  turned 
their  attention  to  the  project  Lord  Westbury,  when  in  office,  had 
been  ambitious  of  inaugurating.  In  1867  they  appointed  a  com- 
mission to  inquire  into  the  expediency  of  a  Digest  of  Law,  and  the 
best  means  of  accomplishing  that  object/ and  of  otherwise  exhibiting 
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in  a  compendious  and  accessible  form  the  law  as  embodied  in 
Judicial  Decisions.  It  was  unfortunate  the  notion  of  a  digest 
bulked  80  largely  in  the  terms  of  the  remit,  for  a  digest,  as  the 
commissioners  understood  the  word,  could  prove  no  substitute  for 
a  code.  And  the  country,  after  incurring  great  expense  and  waiting 
many  years,  would  after  all  have  found  its  wants  still  unsupplied. 
However,  in  the  first  year  after  their  appointment,  the  com- 
missioners reported  that  a  Digest  of  Law  was  in  their  opinion 
expedient,  and  that  having  heard  the  evidence  of  skilled  witnesses, 
and  among  others,  of  Mr.  Dudley  Field,  one  of  the  New  York 
Code  Commissioners,  they  had  come  to  the  conclusion  that 
specimen  digests  of  different  portions  of  the  law  should  be  pre- 
pared before  Government  was  committed  to  the  large  expenditure 
that  a  complete  digest  would  necessitate.  But  in  their  second  and 
final  report  in  1870,  the  commissioners,  after  considering  the  three 
specimen  digests  on  BiUs,  Mortgages,  and  Easements,  which  in 
pursuance  of  their  scheme  had  been  prepared  and  submitted  to 
them  by  three  members  of  the  Bar,  stated  that  they  found  it 
unadvisable  to  continue  this  mode  of  proceeding  owing  to  the  great 
expense  and  labour  it  would  entail  on  the  Commission.  But  they 
thought  a  General  Digest  should  be  at  once  taken  in  hand  under 
the  superintendence  of  a  commission  consisting  of  "the  most 
highly  skilled  persons  whose  services  can  be  procured,"  not 
exceeding  three  in  number,  who  should,  in  return  for  high 
remuneration,  give  to  the  undertaking  the  whole  of  their  time  and 
energy. 

If  these  recommendations  had  been  followed,  the  attainment  of 
a  code  would  have  been  retarded  rather  than  accelerated.  For- 
tunately they  were  disregarded,  partly  owing  to  the  dissent  of 
Justice  Willes,  appended  to  the  report,  and  partly  no  doubt  to  the 
clumsiness  of  the  commissioners'  scheme.  The  proposed  digest 
would  have  been  merely  a  new  and  more  unwieldy  edition  of 
Comyns'  Digest  It  would  have  numbered  from  fifty  to  a  hundred 
volumes,  and  been  of  no  use  to  any  one  but  the  professional 
lawyers.  It  would  have  embodied  the  conflicting  decisions  of  the 
Courts  of  Common  Law  and  Chancery,  and  tended  to  perpetuate 
that  mischievous  distinction  between  the  two  jurisdictions  wluch  has 
now  happily  been  abolished.  The  probability  having  been  foreseen 
that  the  Digest  Commission  would  end  in  failure.  Lord  Chancellor 
Caims,  with  the  concurrence  of  the  Lords  of  the  Treasury,  appointed 
a  committee^  in  1868,  to  complete  the  expurgation  of  the  statute- 
book  begun  by  the  Consolidation  Commissioners,  and  to  publish  a 
revised  edition  of  the  residuum.  The  gentlemen  nominated  were 
Sir  J.  G.  S.  Lefevre,  Sir  T.  Erskine  May,  Sir  Henry  Thring,  Mr. 
Kickards,  Mr.  Eeilly,  and  Mr.  Arthur  John  Wood ;  the  last 
mentioned  gentleman  to  be  the  editor.  Their  task  had  been 
facilitated  by  the  annual  series  of  statute-law  revision  acts  which 
for  some  years  past  had  received  the  sanction  of  Parliament,  and  as 
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their  duty  was  merely  to  publish  in  a  compact  fonn  the  enactments 
left  intact,  one  might  reasonably  have  expected  that  the  work 
would  be  speedily  concluded.  However,  there  may  be  reasons  for 
the  delay  that  are  unknown  to  the  non-official  world,  and  perhaps 
it  is  ungracious  to  grumble  at  a  committee  who  have  now  published 
seven  octavo  volumes,  containing  the  subsisting  statutes  for  the 
period  comprised  in  thirty-one  quarto  volumes  of  Buffhead's  edition. 
An  eighth  volume  has  been  promised  by  the  Lord  Chancellor 
shortly;  and  the  ninth  volume,  completing  the  series,  will  be 
ready,  it  is  expected,  early  next  year.  But  it  must  be  kept  in 
mind  that  this  revision  will  only  extend  to  1868,  the  year  of  the 
committee's  appointment,  and  that  probably  three  additional 
volumes  might  be  filled  with  the  statutes  passed  since  that  date 
and  still  in  force. 

This  publication  will  be  extremely  useful,  if  not  indispensable, 
to  those  employed  in  the  further  work  of  classifjring  and  consoli- 
dating the  statutes ;  but  its  advantage  to  the  public  and  the  pro- 
fession is  now  doubtful.  One  must  still  hunt  through  the  difierent 
volumes  for  the  various  enactments  bearing  on  one  subject.  And 
though  the  diminution  in  bulk  wiU  be  a  benefit  to  those  who  can 
more  easily  spare  money  than  book-space,  young  lawyers  knowing 
that  a  copy  of  the  statutes  at  large  can  be  picked  up  for  about  eight 
pounds,  will  not  be  inclined  to  lay  out  ten  guineas  on  the  expur- 
gated edition,  destined  to  be  superseded  at  no  distant  period  by 
consolidation  statutes.  Both  lawyers  and  liit^ateurs  are  aware 
that  it  is  often  necessary  to  consult  obsolete  statutes  with  the  view 
of  ascertaining  the  state  of  the  law  at  a  particular  date,  and,  if 
given  their  choice,  would  probably  in  most  cases  prefer  to  have  in 
their  library  the  more  comprehensive  collection.  It  may  have 
been  necessary  that  the  nation  should  incur  the  expense  of  printing 
the  Bevised  Statutes  for  the  use  of  the  officials  engaged  in  the  work 
of  consolidation.  But  the  public  would  have  reaped  greater 
benefit  if,  instead  of  keeping  to  the  old  system  of  chronological  order, 
the  commissioners  had  first  of  all  completed  their  revision,  and 
then  issued  a  classified  edition  on  a  plan  similar  to  that  of  the 
Classified  Index  to  the  Statutes  published  in  1870. 

It  may  be  mentioned,  in  passing,  that  the  Legislature,  while 
taking  measures  to  reduce  the  quantity  of  our  raw  material  for  a 
code,  have  also  been  exerting  themselves  to  ameliorate  its  quality. 
Two  committees  of  the  House  of  Commons  have  recently  taken 
evidence  and  reported  on  the  best  means  of  improving  the  manner 
and  language  of  Acts  of  Parliament. 

Our  prospects  of  one  day  possessing  a  British  code  are  thus 
distinctly  brighter  than  they  have  been  at  any  previous  stage  of 
our  history.  If,  on  the  one  hand,  we  have  no  reason  to  boast  of 
our  progress,  we  have  on  the  other  as  little  cause  to  be  disheartened. 
The  work  is  necessarily  one  of  time,  and  before  it  can  approach 
completion,  measures  will  have  to  be  taken  for  efieoting  a  greater 
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assimilation  in  the  laws  of  the  three  divisions  of  the  United 
Kingdom.  But  our  requirements  in  this  respect  will  best  be 
ascertained  in  the  course  of  operations,  and  the  need  of  assimilation 
is  no  valid  reason  for  delay. 

We  do  hope  the  Government  will  not  allow  themselves  to  be 
influenced  by  Social  Science  or  other  speakers  or  writers  to  stop 
the  good  work.  Now  and  then,  especially  in  September,  the  month 
dedicated  in  Great  Britain  to  the  social  meetings  of  peripatetic 
scientists,  the  British  public  is  cautioned  that  in  their  country  a 
code  of  law  is  impossible,  and  inadvisable  if  it  were  possible.  They 
are  warned  that  it  would  stop  the  development  of  the  common  law, 
which,  as  the  gradual  growth  of  centuries,  is  so  well  adapted  to 
the  national  genius.  The  arguments  of  Savigny  against  codification 
are  reproduced  ad  rumseam  and  recklessly  applied  to  circumstances 
and  times  to  which  they  have  no  relevance  whatever.  If  these 
reactionists  would  only  devote  a  little  study  to  the  history  of  the 
subject,  they  would  see  that  the  state  of  things  which  existed  in 
Grermany  in  1814,  when  Savigny  published  his  attack  on  the  pro- 
jected German  Code,  does  not  now,  and  never  did,  exist  in  England 
or  Scotland. 

It  is  remarkable  how  the  alliance  between  law  and  the  sciences 
has  at  one  period  given  to  the  former  fresh  vitality,  while  at 
another  it  has  led  to  its  decadence.  The  revival  of  jurisprudence 
in  the  twelfth  and  thirteenth  centuries  was  due  not  only  to  the 
careful  collection  and  promulgation  of  the  correct  text  of  the 
Soman  law,  but  also  to  the  success  attained  by  the  glossators  in 
applying  to  it  the  sciences  of  Grammar,  Logic,  and  Diplomatics. 
The  work,  however,  was  crowned,  so  far  as  the  knowledge  of  the 
period  permitted,  by  the  labours  of  Accursius,  and  the  commentaries 
of  the  school  of  Bartolus  and  Baldus  degenerated  into  a  tissue  of 
logical  trivialities  and  scholastic  prolixities.  A  fresh  impulse  was 
communicated  by  the  renaissance  which  stirred  up  activity  in  all 
departments  of  life,  and  Cujacius  atid  his  rival  Donellus  once  more 
elevated  legal  science  to  distinguished  eminence  by  the  help  of 
classical  philology  and  archaeology.  But  the  vast  labours  of  these 
masters  left  little  to  be  gleaned  by  their  followers,  and  in  the 
haods  of  writers  like  Bynkershoek  and  Heineccius  law  made  little 
progress.  A  new  era  w^  inaugurated  by  the  publication  of  the 
great  work  of  Grotius,  who  sought  to  free  jurisprudence  from  the 
medieval  chains  of  clerical  dogmatism  and  ecclesiastical  authority, 
by  basing  it  on  principles  of  philosophy  and  social  morality. 
Puffendorf  nobly  seconded  the  eflforts  of  Grotius  to  efifect  the 
secularization  of  law,  and  the  public  gladly  availed  themselves  of 
the  weapons  furnished  by  the  jurists  to  attack  the  pretended  divine 
jurisdiction  of  the  Bomish  hierarchy.  But  soon  the  so-called  law 
of  nature  degenerated  into  a  Recktsphilosophie,  Leibnitz  laid 
violent  hands  on  it  for  the  illustration  of  his  system  of  Pre- 
established    Harmony.      Wolff  applied    to '  it  his  all-embracing 
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Perfectioii  theory.  In  the  works  of  Eant  and  his  successors,  law  as 
a  science  was  cruelly  despoiled  of  its  individuality,  and  got  jumbled 
up  with  morality,  religion,  and  esthetics.  Kant  taught  tiiat  law 
differed  from  morality  only  in  its  capability  of  being  enforced  by 
external  compulsion,  and  in  his  zeal  to  extend  the  sphere  of  com- 
pulsion, went  far  to  obliterate  the  boundary  between  the  two,  while 
Fichte  postulated  an ''  ewige  Bechtsidee,"  from  which  he  pretended 
to  deduce  the  whole  science  of  law.  These  philosophers  lived  in 
an  ideal  world  peopled  by  human  atoms  without  nationality, 
without  a  history,  of  no  race,  and  belonging  to  no  epoch  in  particular, 
featureless  specimens  of  man-as-he-ought-to-be.  It  was  as  if 
scientific  chemists  set  themselves  to  discover,  by  the  chemical  com- 
bination of  albumen,  fibrine,  and  other  nourishing  substances,  a 
imiversal  food  to  which  all  mankind  should  be  forced  to  conform, 
whereas  common  sense  suggests  that  each  people  should  use  such 
home  and  foreign  products  as  they  can  naturally  assimilate,  and 
should  be  allowed  to  follow  the  rules  of  diet  prescribed  by  the 
reciprocal  relations  of  climate,  race,  and  aiiimal  organization. 

To  counteract  this  pernicious  tendency  of  deductive  philosK>phy, 
Grermany  could  not  in  the  early  part  of  this  century  derive  any 
effectual  aid  from  her  jurists.  Their  learned  and  cumbrous  works 
were  ranged  on  the  side  of  philosophy  and  authority.  And  the 
wants  of  the  people  were  only  ministered  to  by  the  practitioners 
who,  despised  by  the  theorist  as  ignorant  legal  journeymen,  had  no 
hand  in  the  work  of  legislation  The  old  native  common  law 
had  been  overlaid  and  practically  superseded  by  the  civil  law 
which,  introduced  without  any  formal  legislative  sanction,  bad  in 
course  of  time  come  to  be  accepted  as  binding  on  the  whole 
empire.  The  emperors  flattered  themselves  they  were  the  lineal 
successors  of  Augustus  and  Justinian,  and  as  such  entitled  to 
exercise  the  despotic  power  of  the  rulers  of  the  lower  empire  in 
the  days  of  its  decay.  Similarly  the  civilians  claimed  a  position  in 
the  modem  empire  similar  to  that  occupied  at  Home  by  the  classi- 
cal jurists.  They  were  blind  to  the  changes  wrought  by  history. 
They  supposed  that  to  place  them  in  the  same  rank  as  Papinian 
and  Ulpian  nothing  further  was  needed  than  a  laborious  textual 
acquaintance  with  the  corpus  juris.  But  while  the  old  Boman 
jurists  came  from  the  people,  the  modem  civilians  proceeded  from 
the  universities.  They  were  learned  doctors  who  addressed  them- 
selves to  the  scientific  study  of  a  body  of  foreign  law,  not  trained 
lawyers,  whose  labours  tended  to  develop  the  lex  scripta  and  non 
scripta  of  home  growth.  Hence  their  devotion  to  theoiy  and 
neglect  of  practical  experience.  They  did  not,  like  the  hard-headed 
classical  jurists,  engage  in  the  eveiy-day  practice  of  the  profession, 
nor,  like  the  school  of  Bologna,  were  they  appointed  to  high 
admimstrative  and  diplomatic  ofSces  in  the  service  of  the  state. 
The  emperor  sometimes  called  in  their  assistance  to  maintain  the 
independence  of  the  secular  power  against  the  encroachments  of 
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the  papacy.  But  this  only  served  to  give  them  a  bias  on  the 
wrong  sida  It  led  them  to  exalt  the  position  of  the  emperor  in 
relation  not  only  to  the  chtirch  but  to  the  people.  They  enlarged 
the  circle  of  his  jwra  regalia,  giving  him  a  patrimonial  right  to 
mines  and  minerals,  fishings,  foreste,  game,  ways  and  waters,  fairs 
and  markets,  and  attributing  to  him  other  extensive  powers  of  inter- 
fering with  private  property  in  the  soil.  Penetrated  by  the  true 
esprit  Ugiste  they  slavishly  adopted  whatever  doctrines  were  to 
be  found  within  the  four  comers  of  the  corpus  juris,  however 
incongruous  to  modem  idea.  Moreover,  having  gained  possession 
of  the  law-courts,  they  absurdly  refused  to  recognize  le^  princi- 
ples or  remedies  that  had  not  been  sanctioned  by  the  Bomans.  The 
maxim  "Quicquid  non  agnoscit  glossa  nee  agnoscit  curia"  was 
rigorously  enforced.  Bejecting  old  Teutonic  customs  they  regarded 
the  emperor  as  the  sole  fountain  of  law.  **  Que  veult  le  Boy,  ce  veult 
la  Loy ''  was  the  modernized  fonQ  of  stating  the  Imperial  claim  to 
be  lex  animata.  There  arose  a  bitter  antagonism  of  VolksrecM  to' 
JtMristenreckt,  9l  distinction  tmknown  to  ancient  Bome.  The  real 
national  needs  were  xmsatisfied.  And  at  court  and  in  the  tmiver- 
sities  it  was  the  generally  accepted  belief  that  the  most  perfect 
system  of  law  was  a  code  philosophically  deduced  from  a  few  a 
priori  principles  worked  out  by  the  light  of  the  corpus  juris  and 
promulgated  to  the  people  as  a  bran  new  gift  from  a  paternal  ruler. 
It  was  in  these  circumstances  that  Savigny  came  forward  to  do 
for  German  jurisprudence  what  Bacon  had  done  for  philosophy,  to 
emancipate  it  from  the  rule  of  the  philosophers  and  the  civilians, 
and  like  Bacon  to  substitute  for  the  Antidpa^io  Tnentis  the  inter- 
pretatio  Naiurce, 

At  the  conclusion  of  the  War  of  Independence  against  Napoleon, 
when  the  German  population  woke  up  from  the  listless  depression  of 
a  conquered  country,  a  general  cry  arose  for  legal  reform.  Many 
people  advocated  the  adoption  of  the  French  code,  attracted  pro- 
bably not  so  much  by  its  clearness  of  expression  and  arrangement 
as  by  the  Bepublican  doctrines  it  embodied.  In  opposition  to 
this  party  Thibant  wrote  a  pamphlet  urging  that  a  national  code 
should  be  drawn  up  by  native  jurists  and  accepted  as  law  by  all 
German-speaking  countries.  It  was  in  answer  to  this  proposal 
that  Savigny  published  his  celebrated  brochure  Vom  Beruff  unsrer 
Zeitfilr  Oesetzgebung  und  Becktswissenschaft,  by  which  he  may  be 
said  to  have  founded  the  historical  school  of  German  jurispmdence. 
What  he  strenuously  advocated  was  an  entire  change  of  method. 
The  philosophers  based  jurispmdence  on  speculations  and  hypo- 
theses, he  wished  to  base  it  on  facts.  While  they  desired  to  make  the 
people  conform  to  the  exigencies  of  an  artificially  constructed  body 
of  law,  he  contended  that  the  law  should  adapt  itself  to  the  needs 
and  exigencies  of  the  people.  Further,  he  maintained  that  in  the 
existing  miserable  state  of  German  law  it  was  no  time  for  framing 
a  new  code.    It  would  be  drawn  up  with  a  total  disregard  of  tlie 
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old  German  common  law  and  the  wants  of  the  Grerman  people,  and 
would  probably  turn  out  a  compound  of  philosophical  principles 
and  absolutist  doctrines.  He  recommended  that  law  should  be 
studied  in  a  historical  spirit,  and  argued  that  it  was  best  to  leave 
their  common  law  to  develop  itself  without  statutory  assistance,  till, 
by  gaining  a  thorough  acquaintance  with  the  history  of  their  con- 
stitutional rights  and  legal  institutions,  they  could  adapt  their  pro- 
jected code  to  their  nationality,  their  circumstances,  and  their  epoch. 
The  scales  suddenly  fell  from  the  eyes  of  the  German  public,  and 
from  that  day  the  historical  school  has  flourished. 

It  was  not  reserved  for  the  nineteenth  century  to  reveal  to  either 
England  or  Scotland  the  propriety  of  cultivating  law  and  legisla- 
tion in  a  historical  spirit.  Our  system  of  closely  following  judicial 
precedent  led  us  into  faults  the  very  opposite  of  those  which 
Savigny  deplored.  We  were  too  conservative.  We  were  unwilling 
to  modify  the  law  handed  down  from  our  ancestors  even  when  the 
^change  of  times  imperatively  called  for  it.  Hence  the  English  system 
of  equity,  whose  growth  was  due  simply  to  the  refusal  of  the  judges 
to  mould  the  common  law  to  the  spirit  of  the  aga  Hence  the  multi- 
tude of  legal  fictions  invented  to  provide  a  remedy,  while  feigning 
to  maintain  the  harsh  letter  of  the  old  law.  With  us  positive  law, 
though  founded  on  morality,  was  never  confounded  with  it.  If 
philosophy  sometimes,  though  rarely,  was  brought  to  bear  on  juris- 
prudence, the  practical  was  never  sacrificed  to  the  theoretical 
Where  shall  we  find  philosophy,  morality,  religion,  and  history 
better  combined  to  iUustrate  the  science  of  law,  while  never 
encroachiug  on  it,  than  in  Lord  Stair's  Institutions  ?  There  is  no 
work  equal  to  it  in  the  whole  range  of  German  legal  literature. 
Yet  it  IB  thoroughly  practical,  and  is  daily  referred  to  in  our  Courts 
of  Law.  Again,  Bentham,  when  attacking  antiquated  legal  doctrines, 
that  had  survived  their  time,  and  advocating  extensive  reforms  which 
have  since  to  a  great  extent  been  carried  out,  never  lost  sight  of  the 
true  method  of  effecting  reform  by  basing  it  on  the  inductions  of 
experience.  Though  he  knew  nothing  of  civil  law,  and  drew  his 
ideas  entirely  from  his  own  resources,  his  guiding  principle  was  after 
all  nothing  but  the  old  Boman  one  of  utUitas  pvblica.  It  would  have 
been  well  had  his  disciple  Austin  laboured  in  a  similar  spirit, 
instead  of  borrowing  from  foreign  sources  and  superinducing 
German  ideas  on  the  purely  English  system  of  his  master. 

The  history  of  our  legal  and  political  institutions  is  sufficiently 
known  to  our  lawyers  to  render  the  danger  of  their  proposing  a 
code  not  adapted  to  the  circumstances  of  the  nation  quite  imagin- 
ary. We  are  as  fit  for  a  code  now  as  we  are  ever  likely  to  be. 
The  national  genius  is  mirrored  with  distinctness,  both  in  our 
common  law  and  in  our  statutes.  These  are  the  work  not  of 
a  holy  Boman  emperor,  or  of  a  learned  Cocceji,  but  of  the  three 
estates  of  the  realm,  who  are  not  likely  at  the  present  day  to 
sacrifice  law  at  the  shrine  of  either  despotism  or  philosophy.     The 
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rapidity  required  by  our  advanced  state  of  civilization  will  not 
acbnit  of  our  leaving  legislation  to  the  slow  development  of  the 
common  law.  And  the  complexity  of  the  relations  of  modem  life 
can  ill  trust  to  the  vagueness  and  uncertainty  that  characterize  the 
doctrines  embodied  in  national  customs.  Law,  society,  religion, 
politics — what  are  they  but  human  life  regarded  from  different 
standpoints  ?  Their  progress  must  be  uniforn^,  and  it  is  the  duty 
of  our  rulers  to  secure  this.  Parliament  is  not  now  as  it  once  was 
— an  institution  for  guarding  the  integrity  of  our  ancient  laws.  Its 
duty  is  to  effect  such  alterations  in  them  as  are  suited  to  the  rapid 
progress  made  in  all  depai-tments  of  life  and  industry,  and  to  see 
that  law  does  not  lag  behind  civilization.  In  the  days  when  the 
conflicts  between  the  different  orders  in  the  state  rendered  a 
written  definition  of  their  relative  rights  a  difficult  if  not  a  dan- 
gerous measure,  it  was  perhaps  expedient  that  their  motto  should 
be  "  Nolumus  leges  Angliae  mutarL*'  "  Liberty  *'  was  the  watch- 
word then ;  now  it  is  "  Progress."  And  while  the  spirit  of  the 
age  loudly  cries  for  a  code,  there  is  no  fear  that  codification  will 
stereotype  the  law  and  arrest  its  improvement.  Law  is  not  a 
mechanism  but  an  organism ;  and  so  long  as  it  is  adapted  to  its 
surroundings,  and  strikes  its  roots  deep  into  the  national  soil,  it 
will  continue  its  vigorous  and  symmetrical  development,  in  obedi- 
ence to  its  own  natural  laws  of  growth. 


THE  SONG  OF  THE  INTRANT. 

**  Vos  lueemas  juris 
Noctnm&  yenato  manu,  versate  diiimft." 

With  eyelids  heavy  and  red. 

Intent  on  the  labour  of  cram, 
An  Intrant  sat,  with  dishevelled  hair, 

Preparing  for  his  Exam. — 
Bead — ^read — read ! 

Morning,  noon,  and  night, 
And  still  at  his  books,  without  liquor  or  weed, 

He  sat  till  early  light ! 

"  Read — read — read  ! 

While  the  cabs  go  rattling  past ! 
And  read — read — read, 

Till  the  gay  world's  home  at  last ! 
It's  oh !  to  be  at  the  Ball, 

With  its  dance,  flirtation  and  *  cham.,' 
The  cool  walk  home — the  quiet  cigar — 

Confound  this  horrid  Exam. ! 
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*'  Bead — ^read — read  ! 

Till  the  brain  begins  to  swim ; 
Bead — ^read — ^read ! 

Till  the  eyes  are  heavy  and  dim  ! 
Stair,  and  Erskine,  and  Hume, 

Hume,  and  Erskine,  and  Stair, 
TiU  over  the  volumes  I  sleepily  nod, 

And  headlong  descend  from  my  chair ! 

"  Grind — ^grind-r-grind ! 

My  brain  I  never  rest ! 
And  for  what  ?  Perhaps  a  Petition  or  two, 

With  a  Jury-trial  at  best ! 
The  Bar  is  waxing  laige— 

The  Causes  are  waxing  few — 
Nought  but  a  briefless  life  stands  out 

To  my  despairing  view ! 

*'  Bead — read — read ! 

From  weary  chime  to  chime. 
Bead — read — read — 

As  prisoners  work  for  crime ! 
Bell,  and  Menzies,  and  Boss, 

Boss,  and  Menzies,  and  Bell, 
Till  the  head  grows  hot,  and  the  feet  grow  cold. 

And  the  veins  of  the  temples  swell 

"  Bead — read — read ! 

In  the  dull  December  light, 
And  read — ^read — read ! 

When  the  weather  is  warm  and  bright — 
I  daren't  go  down  to  golf, 

Cricket  I  must  forswear. 
Basket  and  rod  must  be  laid  on  the  shelf — 

There  isn't  a  day  to  spare. 

"  Oh !  but  to  breathe  the  breath 

Of  the  cowslip  and  primrose  sweet — 
With  the  sky  above  my  head. 

And  the  grass  beneath  my  feet ! 
Though  for  cowslip,  and  primrose,  and  grass, 

I  did  not  care  one  straw. 
Before  in  an  evil  hour  I  resolved 

To  begin  the  study  of  law. 

"  Oh !  but  for  one  short  hour  I 

A'respite  however  short  1 
A  little  leisure  to  walk  or  ride. 

If  I  haven't  the  time  for  sport. 
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A  two  hours'  ride  would  freshen  me  up, 

And  yet  I  must  toil  on  here 
Till  my  temples  throb,  and  my  sight  grows  dim, 

And  my  head  feels  dull  and  queer  I" 

With  shoulders  weary  and  bent, 

Unflaggingly  striving  to  cram. 
An  Intrant  sat  with  an  aching  head. 

Preparing  for  his  Exam. — 
Bead!  read!  read! 

From  eve  till  early  light, 
And  still  of  the  hours  he  took  no  heed — 
He  rested  neither  to  sleep  nor  feed, 

But  sat  there  day  and  night ! 


THEEE  EMINENT  AMERICAN  LAWYEES. 

Sundry  of  our  newspapers,  in  the  course  of  comments  on  the 
Beecher-Tilton  case,  have  announced  that  forensic  eloquence  is 
dying  out  in  this  country.  It  is  a  significant  commentary  on  this 
opinion  that  three  of  the  four  leading  counsel  on  this  trml  should 
have  proceeded  to  deliver  three  of  the  finest  addresses  ever  heard 
at  the  bar.  It  reminds  one  of  Dr.  Lardner's  prediction  that  the 
ocean  could  never  be  navigated  by  steam ; — almost  while  the  Dr. 
was  speaking  the  first  steamship  successfully  crossed  the  Atlantic. 
Our  own  opinion  of  the  matter  is  that  forensic  ability  is  much 
more  general  than  it  was  a  century  ago,  and  that  the  eloquence 
business  is  no  longer  monopolized  by  a  few  shining  men.  If  you 
fill  up  the  valleys  in  a  hilly  country  the  hills  wiU  disappear ;  so 
able  and  eloquent  lawyers  are  not  so  noticeable  as  formerly,  because 
the  general  level  of  the  bar  has  been  raised.  However  this  may 
be,  it  must  be  conceded  that  the  three  advocates  who  have  just 
summed  up  the  great  scandal  trial,  would  be  remarkable  lawyers 
at  any  bar.  Their  conduct  of  this  case  makes  us  proud  of  our 
profession,  and  we  more  than  ever  wonder  at  the  capacities  of  the 
human  mind.  The  effect  of  continuous  legal  training  is  evidenced 
hera  These  three  great  men  have  conducted  the  most  important 
trial  of  a  public  nature  ever  held  in  this  country,  the  longest  of  any 
trial  on  record  to  our  knowledge,  save  one,  and  at  the  close  of  a 
hundred  days  of  evidence,  have  delivered  addresses  of  five,  eight, 
and  ten  days  respectively — addresses  which  wiU  form  a  part  of 
the  permanent  forensic  literature — and  we  suppose  they  will  keep 
right  on  trying  causes,  just  as  if  nothing  extraordinary  had  happened. 
They  will  not  even  have  to  go  to  Europe  on  account  of  their  throats  ! 
And  these  addresses  are  no  more  wonderful,  except  in  length,  than 
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scores  of  others  which  the  same  advocates  have  delivered,  and 
which  the  newspaper- men  and  the  general  public  never  heard  of. 

As  the  writer  of  this  has  listened  to  the  trial  of  many  cases  by 
two  of  the  three  advocates  in  question,  and  has  a  general  acquaint- 
ance with  the  powers  of  the  third,  it  may  be  interesting  to  some  of 
our  readers  to  have  a  professional  estimate  of  their  characteristics 
and  capacities,  and  some  comparison  of  their  powers. 

We  have  for  many  years  believed,  that  as  a  mere  declaimer,  Mr. 
Beach  stands,  not  only  at  the  head  of  the  American  bar,  but  at  the 
head  of  all  American  orators.  His  oratorical  style  is  well-nigh 
perfection.  A  presence  of  rare  manly  beauty  and  dignity,  a  voice 
of  great  power  and  sweetness,  a  vocabulary  singularly  affluent  and 
sonorous,  an  unquenchable  enthusiasm,  and  a  masculine  nobility 
and  vigour  of  thought,  make  him  a  great  master  of  oratory.  In 
regard  to  his  elocution,  Mr.  Beach  has  but  a  single  defect;  his 
gestures  are  constrained,  awkward,  and  violent  As  a  forensic 
rhetorician  we  think  he  is  too  level  and  that  his  level  is  too  high. 
He  would  gain  in  effect  by  having  more  conversational  and  familiar 
passages.  The  thunder  is  grand,  but  we  don't  want  always  to  hear 
it.  He  commands  rather  than  persuades,  and  men  sometimes  set 
their  faces  against  such  advocacy.  As  an  advocate  Mr.  Beach  suffers 
from  a  lack  of  two  gifts — ^humour  and  the  power  of  illustration — 
very  important  defects  in  an  advocate.  In  the  former  of  these 
qualities  he  is  strikingly  inferior  to  Mr.  Evarts  and  in  the  latter 
to  Mr.  Porter.  In  his  conduct  of  a  case  Mr.  Beach  is  remarkably 
self-possessed,  feitile,  and  courageous,  but  lacks  tact  and  i^knowledge 
of  human  nature.  We  think,  too,  from  a  pretty  intimate  know- 
ledge of  him,  that  his  culture  is  by  no  means  so  broad  as  that  of 
either  of  his  antagonists.  He  is  not  a  man  of  many  books,  except 
law-books.  Still,  he  is  not  by  any  means  a  genius ;  he  is  simply 
a  man  of  the  highest  order  of  legal  talents.  It  may  be  inferred 
from  the  foregoing  that  we  do  not  give  him  the  very  highest  place 
as  an  advocate  at  nisi  prius.  But  before  an  appellate  court,  in  the 
discussion  of  pure  questions  of  law,  we  regard  him  as  the  head  of 
the  American  bar.  There  his  grand  manner,  his  elevated  style,  his 
noble  scorn  of  petty  arguments,  and  his  various  and  pix>found  legal 
learning,  find  their  proper  place.  This  is  a  higher  sphere  than 
persuading  juries,  and  Mr.  Beach  should  addict  himself  to  it.  It 
is  in  this  walk,  and  not  in  the  service  of  such  men  as  Stokes, 
Barnard,  and  Tilton,  that  he  will  find  his  permanent  and  most 
satisfactory  fame. 

Singularly  enough,  in  Mr.  Porter  we  find  a  life-long  professional 
antagonist  of  Mr.  Beach.  It  is  gratifying  to  know,  that  like  two 
athletes  who  have  long  struggled  doubtfidly  for  the  mastery,  they 
have  the  profoundest  respect  for  each  other.  A  more  complete 
contrast  to  Mr.  Beach  than  Mr.  Porter,  in  every  point  of  view, 
could  not  be  imagined.  In  person  rather  insignificant,  and  in 
manner  apparently  somewhat  theatrical,  he  possesses  none  or  few 
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of  the  graces  of  the  orator.  But  he  possesses  something  which  is 
more  effective,  namely,  the  indefinahle  magnetism  which  enables 
some  rare  men  to  fascinate  their  auditors.  In  our  opinion  Mr. 
Porter  comes  nearer  to  being  a  genius  than  any  other  man  at  our 
bar.  If  we  were  called  on  to  point  out  his  most  prominent  and 
potent  characteristic,  we  should  say  it  is  his  dramatic  power.  His 
trial  of  a  cause  from  the  start  is  a  consecutive  drama.  No  question 
and  no  suggestion  but  has  some  connection  in  his  mind  with  his 
final  argument.  We  have  watched  his  wondrous  power  in  this 
respect  until  we  have  grown  to  regard  it  as  something  almost 
magical  It  has  sometimes  seemed  to  us  almost  as  if  he  swayed 
the  cause  at  his  own  sovereign  pleasure.  In  summing  up,  his 
glowing  imagination,  his  exquisite  ingenuity,  his  magnificent  genera- 
lizations, his  manly  pathos,  his  faculty  of  grouping  and  contrasting 
facts,  his  fertility  of  illustration,  and  his  vivid  and  dramatic  rhetoric, 
seize  upon  the  listener  and  carry  him  out  of  himself,  and  make 
him  the  property  of  the  orator.  Mr.  Beach  fills  us  with  admiration 
of  the  advocate ;  Mr.  Porter  makes  us  in  love  with  his  cause :  Mr. 
Beach  lifts  us  up ;  Mr.  Porter  carries  us  away :  when  we  listen  to 
the  one  we  are  afraid  we  shall  yield ;  when  we  hear  the  other  we 
yield  without  knowing  it.  A  great  actress  said  that  when  she 
played  Juliet  to  Garrick's  Borneo  she  felt  that  she  could  not  deny 
him  access  to  the  balcony ;  when  she  played  Juliet  to  Barry's  Romeo, 
she  felt  that  she  must  inevitably  descend  to  him.  This  expresses 
the  difference  between  these  two  orators.  The  one  would  raise  a 
mortal  to  the  skies ;  the  other  would  draw  an  angel  down.  Erskine 
or  Choate  may  have  surpassed  this  advocacy,  but  we  doubt  it. 
Before '  a  jury  Mr.  Porter  is  peerless.  In  the  higher  plane  of 
professional  labour  of  which  we  have  spoken,  he  is  a  shining  and 
original,  but  not  an  unrivalled,  debater.  When  however  the  ques- 
tion is  one  of  mixed  law  and  fact,  as  in  the  Parrish  will  case,  it 
would  be  difficult  to  conceive  anything  more  admirable  than  his 
presentations.  As  we  have  not  hesitated  to  speak  of  Mr.  Beach's 
deficiencies  as  an  advocate,  so  we  shall  allude  to  what  seems  to  us 
Mr.  Porter'^  main  defect.  He  always  strikes  us,  on  reflection,  as 
an  actor.  He  is  just  as  effective  in  a  bad  case  as  in  a  good  one. 
The  cause  lends  him  no  aid ;  he  makes  the  cause.  At  the  moment 
we  yield,  just  as  the  jury  does.  If  he  has  the  last  word,  the  day  is 
his.  But  we  suspect  that  if  he  is  to  be  answered  by  a  strong  man, 
his  wondrous  spell  might  fada 

We  now  come  to  Mr.  Evarts,  who  has  a  more  extended  reputation 
than  either  of  his  brethren.  With  a  world-wide  celebrity  as  a 
lawyer  and  a  statesman,  he  stands  as  the  representative  man  of  our 
profession.  But  Mr.  Evarts  is  not  a  shining  orator,  and  conse- 
quently cannot  be  compared  with  Mr.  Beach  or  Mr.  Porter  as  an 
advocate.  In  several  essentials,  however,  we  think  he  surpasses 
both  of  them.  In  humour,  in  adroitness,  in  judgment,  in  patience, 
in  self-mastery,  and  in  a  knowledge  of  law  in  its  highest  and 


464  LORD  KENTON. 

broadest  sense,  he  is  in  our  o^imon  facile  princes.  As  we  are  not 
a  juryman,  we  confess  that  after  quaking  at  the  thunders  of  Beach, 
and  growing  feverish  over  the  drama  of  Porter,  it  is  re&neshing  to 
listen  to  the  calm,  clear  logic  of  a  man  like  Evarts.  If  one  con- 
siders a  case  under  Beach's  presentation  it  is  like  looking  at  an 
object  through  a  superior  magnifjdng-glass ;  when  Porter  presents 
it,  you  gaze  through  a  variously-stained  glass  window  of  many 
panes ;  when  Evarts  presents  it,  you  see  it  through  a  broad  clear 
pane  of  French  plate.  We  had  feared  however  that  Mr.  Evarts 
would  not  appear  to  his  best  advantage  in  this  trial  We  had 
supposed  that  his  proper  and  exclusive  arena  was  where  grave 
constitutional  questions  are  discussed,  as  for  instance  on  the 
impeachment  trial  of  President  Johnson.  But  his  conduct  of  this 
case  has  been  a  surprise  to  us,  as  we  dare  say  it  has  been  to  eveiy 
one  else.  It  seems  to  us  that  it  has  been  faultless.  In  every  point 
of  view — as  an  examiner  and  cross-examiner,  in  the  discussion  of 
points  of  evidence,  aQd  in  the  summing-up,  he  has  exhibited  the 
most  varied  and  admirable  talents  of  a  lawyer.  His  cross-examina- 
tion of  Theodore  Tilton,  in  our  judgment,  was  an^unequalled  master- 
piece, and  his  final  argument,  while  it  must  yield  to  those  of  his 
brethren  in  brilliancy  and  declamatory  force,  must  have  left  a 
deeper  mark  on  the  jury  than  theirs.  Mr.  Evarts'  rhetoric  is  far 
from  being  a  model, — somewhat  diffuse  and  involved ;  but  spite  of 
all  seeming  disadvantages  he  has  the  art  to  appear  less  an  advocate 
and  more  a  disinterested  judge  than  either  of  his  compeers. 

tf  we  are  correct  in  our  analysis  of  the  powers  of  these  three 
great  men,  it  will  be  seen  that  each  is  sui  generis  and  unapproach- 
able in  his  peculiar  sphere.  All  things  are  not  to  all  men.  These 
tliree  combined  would  make  the  ideal  advocate,  who  would  persuade 
Agrippa  himselt  If  we  are  ever  indicted  for  anything  important, 
we  shall  retain  Evarts  as  general  manager,  Porter  to  sum  up  to  the 
jury,  and  Beach  to  argue  the  appeal  if  we  happen  to  be  convicted. 
— Albany  Law  Journal. 
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If  the  memory  of  Lord  Kenyon  is  not  done  justice  to  by  the 
British  public,  it  is  certainly  not  through  want  of  biographies.  Mr. 
Townshend  has  placed  him  amongst  his  "  Twelve  Eminent  Judges." 
Lord  Campbell,  of  course,  from  the  plan  of  his  work,  was  obliged  to 
give  a  memoir  of  him,  and  now,  more  than  seventy  years  after  his 
death,  a  descendant,  evidently  of  opinion  that  his  ancestor's  char- 
acter has  been  misunderstood,  and  his  merits  not  duly  appreciated, 
has  devoted  a  whole  volume  to  the  subject  of  his  life  from  the 

^  The  Lives  of  the  Chief  Justieea  of  England,  by  Lord  GampbeU ;  toI.  iii  Lord 
Kenyon  ;  Murray,  1857.  The  Life  of  Ix>rd  Kenyon,  by  the  Hon.  G.  T.  Kenyon ; 
Longmans  &  Co.,  1873. 
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family  point  of  view.  "  Audi  alteram  partem"  as  the  old  judge 
would  have  said,  and  we  have  now  an  opportunity  of  hearing  what 
can  be  urged  in  favour  as  well  as  against  Lord  Kenyon's  claims  to 
be  considered  an  eminent  judge.  For  it  must  be  confessed  that  the 
position  taken  up  by  our  distinguished  countryman  Lord  Campbell, 
as  the  biographer  of  both  Chancellors  and  Lord-Justices,  was  that 
of  Devil's  advocate.  The  state  of  mind  at  which  we  arrive  after 
perusing  a  "  life  "  by  him  is  rather  apt  to  be  one  of  surprise  that 
the  subject  of  it,  who  is  represented  as  in  every  respect  so  inferior, 
and  in  many  so  objectionable  a  man,  should  ever  have  climbed  up  to 
such  a  pinnacle  of  fame.  His  life  of  Kenyon  is  an  excellent  specimen 
of  his  peculiar  style,  and  calculated  to  be  peculiarly  irritating  to  all 
who,  from  ties  of  relationship  or  otherwise,  believe  that  the  Chief- 
Justice  was  a  great  man.  Accordingly,  we  are  not  surprised  to  find 
Mr.  Kenyon  in  his  preface  remarking  of  Campbell  that  he,  "  while 
borrowing  largely  from  Townshend,  so  exaggerated  and  distorted  his 
facts  that  it  became  impossible  to  allow  a  biassed  estimate  of  the 
character  of  a  great  and  good  man  to  remain  unchallenged ; "  and 
that  he  does  not  think  "  posterity  will  ratify  Lord  Campbell's  con- 
demnation of  Lord  Kenyon's  character."  Lord  Campbell  himself 
seems  to  have  been  conscious  of  the  severe  tone  of  his  memoir.  He 
commences  it  by  saying,  "  On  every  account  I  wish  to  speak  of  Lord 
Chief- Justice  Kenyon  in  a  spirit  of  moderation  and  indulgence. 
But  I  am  afraid  that  my  estimate  of  his  chai*acter  and  judicial 
qualifications  may  call  forth  against  me  a  charge  of  prejudice  and 
detraction."  And  he  closes  by  announcing  that  to  spare  the  feel- 
ings of  the  second  Lord  Kenyon  he  has  resolved  not  to  publish  the 
memoir  in  his  lifetime.  Yet  he  wishes  to  convey  the  idea  that  he 
has  been  concealing  rather  than  exaggerating  maliciously  the  facts 
of  the  case.  It  is,  we  suspect  however,  through  this  memoir  of 
Lord  Campbell  that  Kenyon  will  continue  to  be  known.  His 
descendant's  work  is  not  of  a  lively  character,  and  its  value  consists 
rather  in  the  contribution  which  it  supplies  towards  a  study  of  the 
political  history  of  the  time  than  in  any  information  regarding 
Kenyon  himself.  There  are  general  complaints  of  Campbell's  un- 
fairness, but  there  is  very  little  or  nothing  in  the  way  of  a  detailed 
refutation,  and  in  some  respects  there  is  a  confirmation,  all  the 
stronger  because  of  course  unwillingly  given.  No  doubt  the 
pedigree  of  the  family  is  burnished  up  a  bit  and  made  to  look  more 
req>ectable  and  becoming  a  peerage,  but  this  is  a  matter  of  purely 
private  concern. 

Without  accusing  Lord  Campbell  of  having  misrepresented  the 
career  of  Kenyon,  or  having  deliberately  maligned  him,  it  is  im- 
possible not  to  see  in  his  biography  a  somewhat  malicious  disposi- 
tion to  dwell  upon  and  perhaps  to  exaggerate  the  weak  points  in 
his  predecessor's  character,  and  to  represent  him  in  an  undignified 
or  ridiculous  light.  He  is  the  raw  Welshman,  honest  and 
industrious,  no  doubt,  but  dull  and  unambitious,  contented  to  plod 
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on  in  obscurity  if  the  fates  had  permitted,  but  forced  notwithstandr 
ing  by  circumstances  up  the  ladder  of  fame,  taking  with  him  the 
habits  and  defects  which  belong  to  a  humble  sphere.  His  meanness, 
his  ignorance,  his  petulance  are  duly  paraded,  and  are  more  likely 
to  leave  an  impression  upon  the  reader's  mind  than  the  learning 
and  legal  acuteness  which  he  is  admitted  to  have  possessed.  As  an 
apprentice  in  an  attorney's  ofl&ce,  it  is  making  out  the  bill  of  costs 
which  is  his  favourite  pastime.  When  he  rides  the  circuit  it  is 
upon  a  Welsh  pony  "picking  up  a  few  half-guineas."  To  his 
ridiculous  stock  of  Latin  phrases,  his  old  wigs  and  threadbare 
velvet  smalls,  careful  attention  is  drawn.  His  vUla  is  a  "  miserable 
tumble-down  farm-house,"  to  which  he  goes  down  on  Saturdays 
with  a  shoulder,  and  sometimes  a  leg,  of  mutton  for  the  Sunday 
dinner.  Even  the  sacredness  of  death  does  not  deter  this  malicious 
gossip.  A  mistake  in  the  inscription  upon  his  hatchment  is  set 
down  to  a  desire  to  save  his  estate  from  the  expense  of  a  diphthong. 
It  is  positively  ungenerous  in  Campbell,  as  a  Scotchman,  to  sneer  at 
a  Welsh  love  of  pedigrees,  and  if  we  mistake  not  his  own  early 
career  at  the  bar  closely  resembled  that  of  Kenyon.  Both  certainly 
owed  more  to  plodding  industry  than  to  what  are  called  flashes  of 
genius. 

Doyd  *  Kenyon,  second  son  of  Thomas  Kenyon,  was  bom  at 
Gredington,  his  father's  estate  in  Flintshire,  on  5th  October  1732. 
He  came  of  a  family  respectable  as  regards  antiquity,  but  undis- 
tinguished. His  father  is  described  by  Campbell  as  a  squireen 
little  above  the  level  of  the  surrounding  farmers,  and  struggling  to 
maintain  a  large  family.  Kenyon  certainly  did  not  receive  that 
education  which  is  esteemed  essential  in  England  for  any  one 
aspiring  to'the  learned  professions.  We  are  told  that  he  never  knew 
even  the  Greek  characters.  After  a  few  years  of  a  grammar-school, 
he  was  apprenticed  to  an  attorney  in  Nantwich.  In  this  line  of 
life  he  would  have  in  all  probability  continued,  had  he  not  become 
heir  to  the  family  property  by  the  sudden  death  of  his  brother.  As 
the  future  squire  or  squireen  he  was  entered  as  a  student  at  the 
Middle  Temple  in  1750,  and  six  years  later  we  find  him  called  to 
tlie  bar.  His  unquestionable  qualifications  for  the  profession  were 
not  such  as  to  be  easily  recognised.  He  had  neither  influence  nor 
had  he  eloquence.  As  a  speaker  he  indeed  never  excelled,  being 
clumsy  and  heavy.  His  fee-book,  which  has  been  preserved,  after 
eight  years  of  professional  life  exhibits  an  income  of  £80.  But  the 
five  years  spent  at  the  desk  in  Nantwich  had  not  been  wasted,  and 
although  he  may  have  been  unable  to  do  justice  to  a  case  before  a 
jnry.  he  was  well  grounded  in  the  law,  and  especially  in  the 
mysteries  of  conveyancing.  He  made  himself  useful  to  one  or  two 
of  his  more  successful  brethren,  after  a  fashion  well  known  at  the 
lufjglish  bar.  He  became  a  devil  to  Dunning,  afterwards  Lord  Asb- 
Imrton,  then  rising  into  fame.  They  had  been  friends  when  law- 
students  and  dining  together  in'tlie  eating-houses  of  Chancery  Lane 
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at  7id.  a  head  Another  law  student,  also  destined  to  become  famous, 
although  in  a  different  way — we  mean  Home  Took, — ^used,  in  looking 
back  upon  these  humble  meals,  to  say,  **  Dunning  and  myself  were 
generous,  for  we  gave  the  girl  who  waited  on  us  a  penny  a  piece,  but 
Kenyon,  who  always  knew  the  value  of  money,  rewarded  her  with  a 
halfpenny,  and  sometimes  with  a  promise."  This  plodding  and 
parsimonious  young  man  at  last  came  to  be  recognised  and 
appreciated  by  the  attorneys,  and  his  practice  increased  rapidly. 
He  was  much  sought  after  for  his  opinions,  and  in  one  year  we  find 
him  making  over  £3000  by  chamber-work  alone.  In  1780  he  was 
appointed  Chief-Justice  of  Chester.  He  owed  this  promotion  in  the 
profession  to  Lord  Chancellor  Thurlow,  a  man  of  very  different  char- 
acter from  himself,  but  whose  warm  friendship  he  was  so  fortunate 
as  to  secure.  Having  been  returned  to  Parliament  for  the  borough 
of  Hindon,  he  was  made  in  1781  Attorney-General  to  Lord  Rock- 
ingham's Administration.  Although  in  after  life  a  Conservative, 
and  in  fact  the  very  embodiment  of  legal  Conservatism,  he  thus 
began  his  Parliamentary  career  as  a  moderate  Whig.  After  being 
sometime  out  of  office,  he  was  again  appointed  Attorney-General  in 
1783,  under  Pitt,  a  post  which  he  gave  up  in  the  following  year  for 
that  of  Master  of  the  Rolls,  retaining  however  his  seat  in  the  Com- 
mons. He  now  continued  to  deal  out  equity  and  support  the 
Ministry  until,  in  1788,  Lord  Mansfield,  Chief- Justice,  was  induced 
to  resign  a  post  for  which  age  and  infirmity  had  rendered  him  un- 
fit, and  Kenyon  became  his  successor.  It  is  said  that  he  was  offered 
the  Chancellorship,  but  refused  upon  the  prudent  ground  that  it  was 
not  a  life  office.  Thus  did  the  Nantwich  attorney's  apprentice,  in 
spite  of  his  indifferent  education,  his  bad  temper,  awkward  style  and 
mean  habits,  gain  the  highest  honours  of  the  profession,  and  adminis- 
ter in  succession  the  equity  and  common  law  of  England.  A  peerage 
followed  as  a  matter  of  course  in  the  case  of  one  who  so  highly  re- 
commended himself  to  the  reigning  powers,  and  his  Lordship  lived 
until  1802.  Campbell  would  have  us  believe  that  his  death  was 
hastened  by  a  decision  in  the  Court  of  King's  Bench  in  which  the 
whole  puisnes  united  against  him  and  boldly  differed  upon  a  point 
of  law.  It  is  to  be  feared  that  the  real  cause  was  a  blow  given  to 
his  affection  and  hopes  by  the  loss  of  his  beloved  eldest  son. 
Kenyon,  like  our  own  Monboddo,  will  be  remembered  for  his 
eccentricities,  with  this  difference,  that  unlike  his  Scottish  contem- 
porary he  has  left  no  monuments  of  his  learning  or  genius  in  the 
shape  of  printed  works,  nor  were  his  the  eccentricities  of  genius. 
And  yet  it  is  obvious  that  Kenyon  must  have  had  merits,  and  very 
considerable  merits,  which  raised  him  to  the  Bench  in  spite  of  all 
that  was  against  him.  He  owed  much  indeed  to  friendship.  First 
Dunning,  and  afterwards  Thurlow,  as  we  have  seen,  advanced  him. 
But  these  friendships  he  owed  in  turn  mainly  to  his  professional 
abilities,  the  aptitude  which  he  showed  for  the  law,  and  the  patience 
with  which  he  worked  for  those  who  were  moro  brilliant,  but  less 
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studious  and  less  honest  than  himself.  Kenyon's  was  a  mind  which, 
in  all  probability,  could  have  only  accomplished  what  it  did,  by 
forsaking  entirely  other  intellectual  pursuits  and  giving  an  undivided 
attention  to  the  law.  Hence  his  ignorance  of  other  things,  and 
hence  unfortunately  his  narrow-mindedness  in  the  exercise  of  hi» 
profession.  Even  a  lawyer  in  the  highest  sense  he  was  not.  He 
had  ability  and  knowledge  for  the  ordinary  work  which  he  was 
called  upon  to  do,  but  he  was  hot  really  a  learned  judge,  and  when 
called  upon  to  apply  the  principles  of  other  sciences  involved  in 
the  merits  of  the  case  which  he  was  trying,  he  was  quite  incapable 
of  raising  his  mind  out  of  the  narrow  groove  in  which  it  travelled,, 
and  he  accordingly  failed 

Campbell  has  himself  to  confess  that  Kenyon  was  *'  indeed  a  man 
of  wonderful  quickness  of  perception,  of  considerable  intellectual 
nimbleness,  of  much  energy  of  purpose,  and  of  im  wearied  industry,** 
and  very  familiarly  acquainted  with  the  municipal  law  of  this 
land.  He  also  gives  him  credit  for  an  anxiety  to  decide  impar- 
tially. He  goes  further,  and  even  admits,  when  speaking  of  him 
as  Chief-Justice,  that  "  his  thorough  acquaintance  with  his  craft,  his 
intuitive  quickness  in  seeing  all  the  bearings  of  the  most  compli- 
cated case,  and  his  faculty  of  at  once  availing  himself  of  all  his 
legal  resources,  gave  him  a  decided  advantage  over  competitors  who 
were  elegant  scholars  and  were  embellished  by  scientific  acquire- 
ments." Lord  Eldon,  who,  when  a  young  man,  had  enjoyed  the 
friendship  of  Kenyon,  has  said  of  him,  that  he  was  the  only  judge 
he  ever  knew  who  was  so  constantly  right  that  he  could  act  upon 
the  principle  that  he  was  always  so.  And  Lord  Erskine  wrot«  to< 
the  second  Lord  Kenyon,  **  I  have  never  omitted  any  occasion,  in 
public  or  private  life,  to  speak  of  your  father  as  one  of  the  greatest 
judges,  as  well  as  one  of  the  honestest  men  that  ever  flourished  ini 
this  country."  These  very  competent  opinions  must  be  borne  in 
mind  when  we  read  of  the  old  judge  in  lus  shabby  clothes,  blurting 
out  his  bad  or  unmeaning  Latin  phrases,  and  losing  his  temper  at 
the  expense  of  his  judicial  dignity.  Kenyon  was  indeed  a  true- 
lawyer.  We  find  him  toiling  away  at  the  cases  of  others  when  he- 
had  none  of  his  own.     One  &iend  thus  wrote  of  him : — 

"  Take  Kenyon  and  put  him  in  trammels  of  Law, 
And  give  him  a  case  and  set  him  to  draw." 

Wilberforce  speaks  of  him  as  bringing  home  cases  to  be  answered,, 
as  another  man  would  crack  walnuts,  when  sitting  tite-d-tSte  with 
Lady  K  after  dinner.  At  the  bar  he  was  celebrated  for  his- 
opinions,  which  were  as  remarkable  for  their  terseness  and  brevity 
as  for  their  sound  and  accurate  law.  Upon  one  question  submitted 
to  him  he  gave  two  opinions,  the  first  of  which  was,  "  I  think  this- 
is  a  very  doubtful  case ;"  and  the  second,  "  I  see  no  reason  to  alter 
my  former  opinion."  It  was  said  that  he  would  have  his  answer 
ready  by  the  time  the  clerk  who  had  handed  in  the  papers  in  the^ 
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case  had  gone  his  round  of  the  Temple  making  similar  deliveries. 
But  he  had  a  great  deal  of  forensic  work  also ;  his  fee-book  for  one 
year  shows  an  income  of  £7000  over  and  above  what  was  made  by 
opinions.  He  is  described  as  one  who  had  uniformly  read  his  brief 
and  "  prepared  to  battle  with  force,  if  not  with  elegance,  all  the 
points  which  could  arise  in  the  course  of  the  cause."  He  was  not 
counsel  in  many  famous  cases.  Curiously  enough,  however,  we 
find  him  defending,  as  senior,  Lord  George  Gordon,  who,  after  the 
riots  had  been  suppressed,  was  tried  upon  the  dignified  charge  of 
high  treason.  This  was  indeed  a  duty  whidh  called  for  much 
delicate  handling  in  the  performance,  and  a  persuasive  tongue. 
But  Eenyon  had  a  junior  such  as  the  English  bar  has  seldom 
known;  one  who  although  recently  called,  was  already  famous  for 
his  remarkable  power  over  juries.  Erskine  was  to  supply  the 
eloquence;  and  if  we  are  to  believe  Campbell,  Kenyon  was  to 
act  as  his  foil.  Certainly  this  trial  established  that  the  latter, 
as  a  counsel,  was  incapable  of  making  a  brilliant  speech,  for  the 
argument  which  he  addressed  to  the  jury  was  as  dry  and  heavy 
as  if  it  had  been  directed  towards  a  bench  of  judges  incapable  of 
impression.  His  noble  client,  it  is  said,  as  he  listened  to  the 
tedious  harangue,  gave  himself  up  for  lost.  Erskine's  speech, 
on  the  contrary,  was  magnificent,  and  the  res^ilt  was  an  acquittal 
But  assuming  that  Eenyon  was  conscious  of  the  contrast  (which 
is  doubtful)  he  never  exhibited  any  jealousy  towards  his  junior. 
On  the  contrary — although  Erskine  was  a  Liberal — Kenyon  is 
said  to  have  shown  a  partiality  towards  him  when  in  after  years 
he  was  called  upon  to  listen  to  his  arguments. 

Eenyon  was  not  eminent  in  the  Courts ;  he  found  Parliament  a 
still  more  unsuitable  field  for  the  display  of  his  talents.  He  never 
attempted  to  distinguish  himself  there,  but  was  contented  with 
doing  the  necessary  work  of  his  office,  and  occasionally  launching 
out  into  an  angry  tirade  when  any  speaker  roused  his  indignation. 
His  aversion  to  the  House  of  Lords  was  notorious.  George  the 
Third  is  reported  to  have  said  to  him,  "  I  hear,  my  Lord,  that  you 
would  rather  listen  to  me  than  to  the  Peers."  But  although  no 
orator,  the  legal  adviser  of  a  strong  Government  must  always  have 
.opportunities  of  introducing  or  giving  powerful  support  to  useful 
legislation.  We  look  in  vain  for  anything  of  the  sort  in  connection 
with  Kenyon.  Recently  we  sketched  the  career  of  another  Chief- 
Justice  of  England,  whose  name  was  associated  with  every  legal 
reform  instituted  in  his  time.  He  was  the  originator  or  at  least  the 
promoter  of  them  alL  True,  Denman  lived  in  a  day  when  the  eyes 
of  men  were  opened  to  see  the  many  abuses  which  had  grown  up. 
Kenyon  had  this  excuse, — ^the  country  did  not  call  for  reform.  StiU, 
occasionally  a  remedy  or  improvement  was  proposed;  on  such 
an  occasion  his  position  was  that  of  a  narrow  obstructionist.  We  find 
him  strongly  opposing  the  bill  to  prevent  vexatious  suits  for  small 
tithes,  as  tending  to  pull  down  the  fabric  of  the  Church.     We  find 
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bim  clearly  of  opioion  that  for  the  public  good  impxifionnieiit  for 
debt  should  continue^  as  conducing  in  an  essential  degree  to  the 
increase  of  commerce  and  the  extension  of  trade.  But  his  Con- 
servatism was  most  vigorously  displayed  in  his  opposition  to 
Fox's  celebrated  libel  Bill,  which  was  destined  to  produce  so 
important  a  change  in  the  law,  and  form  a  shield  for  the  unfor- 
tunate victims  of  Government  prosecutions.  It  certainly  was  not 
in  the  interest  of  George  the  Tlurd  and  his  favourite  Mimster  that 
such  a  bill  should  pass.  It,  as  is  well  known,  took  from  the  judges 
and  gave  to  the  jury  the  decision  of  the  aU-important  question  of 
whether  or  not  what  had  been  published  was  a  libel.  But,  in  spite 
of  the  radical  reform  which  this  secured,  the  bill  was  nobly  sup- 
ported by  the  Goverument  of  Pitt  In  Kenyon's  eyes,  however,  it 
tended  to  alter  the  established  law  of  the  realm,  and  was  a  dangerous 
innovation  upon  the  Constitution.  It  was  in  the  debate  upon  this 
bill  that  Lord  Stanhope  gave  a  very  amusing  illustration  (doubtless 
aiming  at  Kenyon)  of  the  injustice  which  might  arise  from  leaving 
the  question  of  libel  to  be  disposed  of  by  narrow-minded  judgea 
He  took  the  case  of  an  indictment  for  having  made  use  of  the 
expression  "  a  great  bore."  A  jury,  he  said,  if  the  question  were 
left  to  them,  would  not  consider  this  an  imputation  upon  moral 
character,  because  "we  who  attend  in  courts  of  justice  know  well 
that  a  person  may  be  a  great  bore  who  is  very  desirous  of  dis- 
charging his  duty,  and  is  only  very  narrow-minded,  dull  and 
tedious."  But  he  went  on  to  describe  the  judges  puzzling  their 
brains  over  the  slang  expression,  and  coming  to  the  conclusion  that 
they  read  nothing  in  their  books  of  a  bore  so  spelt,  but  that  as  Lord 
Coke  has  laid  down  that  the  spelling  of  words  signifies  nothing, 
they  were  entitled  to  consider  the  libel  as  declaring  the  prosecutor 
to  be  a  great  boar.  But  a  boar  they  knew  about,  their  authorities 
having  recognised  it  as  "  a  beast  of  chase,  of  an  evil  and  ungovern- 
able nature,  the  which  it  is  lawful  to  follow  and  to  kill."  But  if 
the  prosecutor  had  the  qualities  of  a  boar  he  must  be  unfit  for 
society ;  and  to  allege  this  is  libellous.  Hence  a  verdict  against 
the  defendant 

This  speech,  which  also  contained  a  more  direct  attack  upon  the 
Chief- Justice,  called  forth  from  him  one  of  his  clumsy  and  furious 
replies>  in  which  he  charged  the  noble  Earl  with  having  tried  to 
cover  with  ridicule  all  that  is  held  sacred,  and  went  on  to  conjure 
the  House  to  let  the  law  remain  as  it  was,  with  aU  its  guards  and 
fences  about  it. 

The  fact  that  the  Libel  Bill  was  introduced  by  Fox  was  not 
likely  to  weigh  in  its  favour  with  our  Chief-Justice.  As  Attorney- 
General,  Kenyon  had  persistently,  and  in  spite  of  the  indifference 
of  his  own  Goveiiiment,  brought  forward  a  motion  which  would 
have  had  the  effect  of  making  Fox  liable  for  the  interest  on  all  the 
balances  of  public  money  which  had  ever  been  in  his  fathers 
hands,  upon  the  ground  that  the  public  were  entitled  to  the  iax>fits 
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made  upon  public  money.  Fox,  in  the  course  of  the  debate,  said  of 
Kenjon's  theory,  "  This  may  be  law,  but  it  does  not  appear  to  be 
common  sense,  and  therefore  I  suspect  that  it  is  not  law,  for  the 
law  of  England  and  common  sense  are  seldom  at  variance." 
Whether  or  not  Kenyon  was,  as  CampbeU  says,  actuated  by  an 
antipathy  to  the  family  of  Fox,  we  certainly  find  him  doiug  his 
very  best  to  deprive  that  statesman  of  his  seat  in  Parliament.  In 
the  celebrated  election  for  Westminster  of  1784,  when  the  contest 
lay  between  Sir  Cecil  May  and  Fox,  Kenyon,  then  Master  of  the 
RoUs,  slept  for  several  nights  in  a  hay-loft  over  his  stables,  until 
he  was  qualified  as  a  scot-and-lot  voter,  and  then  gave  a  plumper 
for  May.  Fox  was  returned  after  an  election  which  lasted  forty 
days.  In  the  Parliamentary  discussions  to  which  this  famous 
struggle  gave  rise,  Kenyon  vigorously  supported  the  legality  of  a 
scrutiny  allowed  by  the  high-bailiff,  and  brought  down  upon 
himself  the  scorn  of  Fox.  He  was  described  as  a  person  insensible 
to  the  rank  which  he  maintained,  whirled  about  in  the  vortex  of 
politics,  and  stored  with  the  intaigues  of  past  times.  Fox  was 
ultimately  successful,  and  recovered  heavy  damages  in  an  action 
against  the  bailiff  for  having  granted  and  continued  this  scrutiny. 
Kenyon,  as  may  be  imagined,  did  not  increase  his  popidarity  by 
such  dqings.  In  the  Eolliad,  published  shortly  afterwards,  and 
dedicated  to  him  as  Master  of  the  Bolls,  he  was  covered  with 
ridicule ;  the  incident  of  the  sta.bles,  of  course,  forming  material  for 
much  banter. 

The  appointment  of  Kenyon  to  the  post  of  Chief-Justice  was 
not  at  first  a  popular  one.  This  is  not  to  be  wondered  at.  People 
dreaded  his  bad  temper  and  his  narrow  views.  Eidiculous  stories 
were  current  about  him  which  suited  ill  with  the  dignity  of  the 
office.  And  yet  it  was  as  a  judge  that  he  appeared  to  greatest 
advantage  and  earned  his  reputation.  His  judgments  were,  as  his 
opinions  had  formerly  been,  brief  and  to  the  point.  He  could 
(^ide  cases  very  promptly,  owing  to  his  general  knowledge  of  law 
and  contempt  for  special  research.  His  honesty  of  purpose  cannot 
be  doubted ;  but  we  suspect  he  was  not  free  from  bias.  As  a  test  of 
this,  let  us  look  at  his  conduct  when  presiding  at  the  political  trials 
which  canie  before  him.  We  have  seen  how  vigorously  he  opposed 
the  libel  Bill  when  being  carried  through  Parliament.  He  was 
shortly  afterwards  called  upon  to  apply  its  principles  as  part  of  the 
law  of  the  land.  This  he  did  for  the  first  time  in  the  trial  of  the 
publishers  of  the  Morning  Chronicle  for  publishing  certain  resolu- 
tions of  a  Badical  character.  Although,  since  Fox's  Act  had 
passed,  the  judge  was  only  required  to  direct  the  jury  in  point  of 
law,  as  in  other  criminal  cases,  we  find  Kenyon,  with  all  the  fire  of 
a  constitutional  zealot,  telling  them  that  in  his  opinion  the  paper 
in  question  was  "  a  wicked  malicious  attempt  to  vilify  the  Govern- 
ment," and  that  he  considered  it  as  a  gross  and  seditious  libeL 
Fortunately,  the  jury  thought  differently,  and  the  prisoners  escaped. 
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Mr.  Kenyon  has  sought  to  justify  his  ancestor's  conduct  upon  this 
occasion  by  maintaining  that  he  only  did  his  duty  in  deliveiing 
his  opinion  upon  "  the  whole  matter,"  as  directed  by  the  Act.    But 
what  would  be  thought  of  a  judge  who,  in  a  case  of  murder,  gave 
the  very  strongest  opinion  as  to  the  guilt  or  innocence  of  the  prisoner 
at  the  bar  ?      Besides,  unfortunately  for  this  view,  Mr.  Kenyon 
reports  another  charge  also  under  the  libel  Act,  but  relating  to  a 
very  different  species  of  libeL     This  charge  was  delivered  in  the 
trial  of  Beeves,  a  violent  Tory,  who  in  his  zeal  to  support  despotic 
measures,  had  published  a  pamphlet  in  which  the  "King  was 
exalted  and  Lords  and  Commons  disparaged.    Out  of  shame  (but 
we  may  imagine  most  unwillingly)  the  Government  found  them- 
selves compelled  to' prosecute  this  supporter,  whose  zeal  had  outrun 
his  discretion.     When  Kenyon  came  to  charge  the  jury,  he  would 
express  no  opinion  upon  the  merits  of  the  publication.    He  had 
not  even  read  the  whole  of  it    The  jury  were  quite  unaided  in 
coming  to  a  decision,  which  they  wre  rightly  reminded  was  not  to 
be  his  but  their  own.    They  were,  however,  told  that  if  he  was  in 
their  position  he  would  examine  the  pamphlet  "with  every  fair 
leaning  to  the  side  of  lenity  and  comparison."    A  comparison  of 
these  two  charges  certainly  will  not  tend  to  exalt  Lord  Kenyon 
in  the  eyes  of  the  unprejudiced  reader.     Lord  Campbell  ^suggests 
as  a  reason  for  Kenyon's  moderation  in  this  last  case,  that  his  own 
views  of  the  Constitution  agreed  very  much  with  those  expressed 
by  Mr.  Beeves.  Whether  or  not  this  was  so,  it  is  impossible  to  acquit 
Kenyon  from  the  charge  of  inconsistency,  and  viewed  in  connection 
with  the  circumstances  of  the  two  cases,  it  is  an  inconsistency 
peculiarly  unfortunate.     Kenyon  was  a  very  severe  judge  to  others 
besides  the  disturbers  of  the  pubh'c  peace.     He  was  himself  a 
strictly  moral  man,  and  he  delighted  to  carry  on  a  crusade  against 
various  forms  of  vica    To  use  his  own  expression,  he  sought  to 
make  the  law  of  the  land  subservient  to  the  laws  of  religion  and 
morality.    Accordingly,  in  actions  for  seduction  and  adultery,  his 
object  was  not  merely  to  compensate  the  injured  persons,  but  to 
punish  the  immoral  offenders.     He  called  a  co-respondent  in  one 
case,  "  an  abominable  hoary  degraded  creature,"  to  whom  no  mercy 
should  be  shown.     Against  gaming,  the  favourite  vice  of  that  age, 
he  was  equally  strong.    He  desired  to  have  gaming-houses  put 
down,  and  threatened  to  send  their  frequenters  to  the  pillory,  even 
although  they  were  "  the  first  ladies  in  the  land."     In  the  House 
of  Lords  sneers  were  made  at  the  legal  monks  who  thought  that 
they  must  be  virtuous  in  proportion  as  they  were  coarse  and  ill- 
mannered,  a  taunt  which  Kenyon  felt  deeply.     On  one  occasion,  in 
cliarging  a  jury,  he  said : — 

**  But,  gentlemen,  you  will  consider  how  far  this  is  entitled  to  any 
weight,  coming  from  a  legal  monk;  for  a  great  discovery  has  been 
made,  that  the  judges  of  the  land,  who  are  constantly  conversant 
with  business,  who  see  much  more  of  actual  life  on  their  circuits 
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and  in  Westminster  Hall  than  if  they  were  shut  up  in  gaming-houses 
and  brothels,  are  only  legal  monJcs*' 

Although  thus  harsh  and  severe,  there  is  no  evidence  that  he 
was  a  cruel  man.  Yet  he  seems  to  have  been  contented  with  the 
blood-stained  code  of  criminal  law,  which  in  all  the  horrors  of  its 
nnreformed  state  he  was  called  upon  to  administer.  Wilberforce 
in  his  diary  mentions  having  dined  with  him,  and  that  he  found  him 
favourable  to  penitentiary  houses,  and  a  less  sanguinary  penal  system. 
If  so,  he  did  nothing  towards  the  reformation  of  the  law.  One  of  the 
few  good  things  recorded  of  him  by  Lord  Campbell  is  to  this  effect. 
He  had  sentenced  to  death  a  young  woman  for  stealing  to  the 
amount  of  forty  shillings  in  a  dwelling-house.  The  crime  had  been 
committed  under  extenuatiqg  circumstances,  and  it  was  her  first 
offence.  Prosecutor,  witnesses,  and  jury  alike  had  done  their  duty 
reluctantly.  The  prisoner  upon  hearing  the  sentence  fainted  at  the 
bar.  Kenyon  called  out  in  great  agitation,  '*  I  don't  mean  to  hang 
you !     Will  nobody  tell  her  I  don't  mean  to  hang  her  ? " 

He  was  not  very  successful  when  he  came  to  deal  with  questions 
of  political  economy.  In  those  days  of  corn-laws,  famines  were 
not  uncommon,  and  when  they  came  upon  the  land,  a  vulgar 
prejudice  was  excited  against  speculators  in  grain,  who  were  be- 
lieved to  be  one  cause  of  the  high  prices.  Of  this  prejudice 
Kenyon  was  fully  possessed.  The  acts  against  forestalling  and  re- 
grating  had  indeed  "  in  an  evil  hour  "  been  repealed,  but  he  would 
thank  God  that  the  provisions  of  the  common  law  were  not 
destroyed.  He  punished  forestallers  and  regraters  with  imprison- 
ment and  heavy  fines.  The  offence  of  which  they  were  found 
guilty,  he  viewed  as  one  of  the  greatest  magnitude.  Upon  convict- 
ing Eusby,  a  com  merchant,  who  had  bought  a  quantity  of  oats  and 
resold  them  at  a  profit,  he  told  the  jury  that  they  had  conferred  a 
lasting  obligation  upon  their  country.  For  once  he  was  popular, 
and  met  with  the  approval  of  the  people,  who  were  too  ignorant  to 
discover  the  true  causes  of  the  hwiships  which  they  suffered.  It 
is  however  very  true  that  the  views  of  Lord  Kenyon,  as  is  pointed 
out  by  his  recent  biographer,  were  not  at  that  time  singular,  even 
amongst  men  of  intelligence  and  liberal  minds.  Only  a  very  few 
had  anticipated  the  sounder  doctrines  which  have  since  been 
accepted.  It  was  just  his  vigour  in  suppressing  what  he  conceived 
to  be  wrong  that  brought  Kenyon  so  prominently  forward  as  the 
opponent  of  forestalling,  for  Sydney  Smith  tells  us  that  he  could 
remember  when  ten  judges  out  of  twelve  laid  down  in  their  charges 
that  the  high  price  of  com  was  due  to  the  combinations  of  farmers 
and  middle  men. 

Kenyon  conducted  himself  upon  the  bench  in  a  lordly  and  im- 
perious manner.  He  was  not  disposed  to  follow  humbly  in  the 
footsteps  of  his  great  predecessors,  but  would  talk  of  Holt  as 
having  descended  to  quibbles,  and  of  the  very  loose  talking  of 
Mansfield.    ''The  supercilious  reception  which  he  gave  to  the 
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opinions  of  the  other  judges,"  says  Mr.  Espinasse,  "  was  not  merely 
that  of  neglect,  it  bordered  on  contempt."  On  one  occasion,  when 
they  ventured  to  differ  from  him,  he  listened  with  impatience  to 
their  judgments,  and  when  they  had  finished,  exclaimed,  "  Good 
God,  what  injustice  have  I  hitherto  been  doing!  what  injustice 
have  I  been  doing!"  He  is  said  to  have  had  his  favourite  bar- 
risters,  chief  among  whom  waa  his  old  junior  Erskine.  He  is 
accused  by  Campbell  of  having  exhibited  a  prejudice  against 
attorneys,  and  of  delighting  in  removing  oflFending  members  of  the 
class  from  the  roll  He  is  even  said  to  have  broken  the  heart  of  a 
highly  respectable  gentleman,  who  was  suspended  from  practising 
upon  a  charge  wholly  without  foundation.  Lord  Thurlow  (who 
could  take  liberties)  is  said  to  have  pnce  asked  him,  "  When  did 
solicitors  become  so  very  odious  as  I  am  told  you  now  repre- 
sent them  ?  When  they  gave  you  briefs  you  did  not  treat  them  as 
such  atrocious  ruffians." 

The  popular  stories  which  have  come  down  to  us  regarding  Lord 
Kenyon  relate  chiefly  to  his  ignorance  and  parsimony.  They  have 
of  course  been  carefully  collected  and  preserved  by  CampbelL 
Most  people  have  heard  that  the  Emperor  Julian  was  confounded 
by  one  Chief- Justice  in  his  charges  with  the  Christian  apologist  and 
apostles.  His  knowledge  of  Church  history  may  not  have  been 
great,  but  we  doubt  if  he  ever  said,  as  Coleridge  represents  him 
saying,  that  the  Emperor  Julian  was  so  celebrated  for  the  practice 
of  every  Christian  virtue  that  he  was  called  Julian  the  Apostle. 
Nor,  although  he  did  use  Latin  phrases  without  much  regard 
to  their  application,  could  he  have  ever  told  a  jury  that  they  might 
retire  to  their  homes  in  peace,  with  the  delightful  consciousness  of 
having  performed  their  duties  well,  and  say,  when  lying  down  to 
rest,  "  AtU  Ccesar,  atU  nullus"  Even  Campbell  characterises  such 
tales  as  exaggerations  or  pure  inventions.  But  his  mixed  metaphors 
were  singular.  "If  an  individual,"  he  said  on  one  occasion,  "can 
break  down  any  of  those  safe-guards  which  the  Constitution  has  so 
wisely  and  so  cautiously  erected,  by  poisoning  the  minds  of  the 
jury  at  a  time  when  they  are  called  upon  to  decide,  he  will  stab  the 
administration  of  justice  in  its  most  vital  parts." 

As  to  his  niggardly  habits,  there  is  doubtless  much  exaggeration, 
but  it  is  impossible  to  believe  that  the  stories  told  were  quite 
without  foundation.  His  affectation  of  poverty  formed  a  subject  for 
banter  in  the  JRolliad,  It  was  circulated  that  he  had  gone  to  Court 
in  a  second-hand  suit  bought  from  a  vcdet'de-ehambre.  His 
ordinary  clothes  seem  to  have  been  very  shabby.  Those,  however, 
who  are  disposed  to  vindicate  him  will  perhaps  substitute,  with  Mr 
Kenyon,  "  simplicity  "  for  "  shabbiness  "  in  speaking  of  his  attire. 
He  is  said  to  have  worn  the  same  great-coat  for  a  dozen  years. 
His  shoes  were  covered  with  patches.  "  A  witness,"  we  are  toW, 
"who  was  under  cross-examination  before  him  as  to  his  shoes, 
which  had  been  stolen,  smartly  answered  the  question, '  Were  they 
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at  all  like  these  ? '  with  the  telling  remark, '  No,  my  Lord ;  a  deal 
betterer  and  genteeler/  "  CampbeU  charges  him  with  want  of  hos- 
pitality, but  Mr.  Kenyon  assures  us  that  he  was  constantly 
entertaining  large  parties  of  his  brethren.  He  certainly  died  rich 
— cleaving  something  like  a  quarter  of  a  million — and  extravagance 
is  a  vice  with  which,  there  seems  to  be  no  doubt,  he  never  coiUd  be 
charged. 

We  trust  that  we  have  done  no  injustice  to  the  subject  of  this 
sketch,  but  we  must  confess  his  character  is  not  an  attractive  one. 
We  readily  admit  that  he  was  honest  and  highly  respectable,  an 
acute  and  hard-working  lawyer.  We  can  pardon  his  want  of 
brilliancy,  but  we  are  repelled  by  his  intense  narrowness. 
Attorney-General,  Master  of  the  Bolls,  Lord  Chief-Justice  of 
England — ^in  spite  of  all  these  high-souHding  titles>  he  was  not  a 
great  man.  For  one  whose  natural  defects  of  character  had  been 
strengthened  rather  than  diminished  by  his  education  and  early 
training,  he  performed  with  credit  the  duties  of  his  high  office. 
But  to  be  an  eminent  lawyer  something  more  is  needed  than  that 
aptitude  for  and  knowledge  of  the  law,  which  was  all  that 
Kenyoa  can  fairly  be  said  to  have  possessed.  W.  G.  S.  M. 
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M.  Bernet,  and  several  other  holders  of  bonds  of  the  Eepublic  of 
Honduras,  brought  an  action  before  the  Civil  Tribunal  of  the  Seine 
against  M.  Herran,  M.  Pelletier,  M.  Bischoffsheim,  and  M.  Scheyer, 
as  members  of  the  Commission  of  the  Honduras  Loan.  The  pur- 
suers pleaded  that  the  mandate  of  these  members  of  the  Commis- 
sion was  to  look  after  the  employment  of  the  funds  destined  to  the 
establishment  of  the  inter-oceanic  railway  in  Central  America,  and 
that  the  railway  not  yet  existing  after  the  lapse  of  seven  years 
from  the  loan  being  opened,  the  Commissioners  on  whose  faith  and 
credit  the  pursuers  had  relied  were  in  fault,  and  ought  to  be  found 
liable  to  reimburse  the  pursuers  in  the  total  amount  of  the  price 
paid  for  the  bonds. 

In  their  defences,  M.  Herran  and  M.  Pelletier  took  prejudicial 
pleas.  M.  Herran,  while  admitting  that  he  still  retained  the  status 
of  a  Frenchman,  pleaded  his  position  as  Minister-Plenipotentiary 
of  the  Republic  of  Honduras,  and  he  maintained  that,  by  reason  of 
the  recognised  diplomatic  immunities,  he  was  not,  in  a  personal 
matter,  subject  to  the  jurisdiction  of  the  French  Courts.  As  for  M 
Pelletier,  also  a  Frenchman,  and  who  is  Consul-General  for  Hon- 
duras, he  denied  the  competency  of  the  Tribunal  of  the  Seine  to 
deal  with  the  matter,  resting  his  position  not  upon  diplomatic  immu- 
nities, which  do  not  go  so  far  as  to  protect  consuls,  but  upon  the 

^  Translated  from  the  Journal  du  Droit  International  Pnv6. 
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fact  that  in  the  transactions  in  question  he  acted  only  as  mandatory, 
in  the  name  and  on  the  account  of  the  Government  of  Honduras. 

The  reply  of  M.  Bemet  and  the  other  pursuers  was  to  this  effect: 
the  immunity  from  the  jurisdiction  of  Courts  afibrded  to  diplo- 
matists has  for  its  special  purpose  this — to  prevent  the  minister 
accredited,  say  to  the  French  Government,  from  being  drawn  away 
from  and  out  of  the  jurisdiction  of  his  natural  judges,  who  are 
foreigners,  no  action  can  be  brought  against  him  except  before  a 
Court  of  his  own  country,  and  so  he  escapes  the  application  of  the 
article  14  of  the  CivU  Code.  But  when  it  happens,  as  it  does  in  the 
present  case,  that  the  Minister-Plenipotentiary  is  a  Frenchman^  the 
doctrine  of  diplomatic  immunity  no  longer  applies : — in  this  particu- 
lar situation,  the  French  Courts  are  the  only  Courts  before  which 
the  Minister-Plenipotentiary  can  be  summoned.  As  to  M.  Pelletier, 
he  asserts  that  the  operation  which  has  given  place  to  this  process 
in  an  act  of  the  Govemmeut — an  act  done  by  him  as  an  agent  of 
the  Government,  and  in  the  exercise  of  his  proper  and  ordinary 
functions.  For,  let  us  inquire,  ^ra^  of  all,  what  is  the  nature  of  the 
alleged  responsibility ;  and,  secondly,  whether  the*  defender  has  not 
done  certain  personal  and  individual  acts  which  were  completely 
beyond  his  public  functions ;  whether  the  commission  of  which  he 
was  a  member  is  entitled  to  be  held  as  a  sort  of  official  representar 
tive  of  the  Government  of  Honduras,  or  whether,  on  the  contrary,  it 
was  not  rather  a  committee  of  control,  having  an  essential  private 
character.  But  all  this  relates  to  the  merits  of  the  case,  and  the 
Court  has  not  arrived  at  that  stage. 

The  judgment  of  the  Tribunal  de  la  Seine  was  to  the  following 
effect : — As  to  Pelletier,  they  held  that  however  freely  he  might  be 
entitled  to  exercise  the  functions  of  consul,  he  was  nevertheless 
amenable  to  the  French  Courts  on  account  of  any  personal  acts  of 
his ;  that  the  claim  made  against  him  was  founded  solely  upon  a 
personal  fault ;  that  it  was  therefore  as  a  private  person  and  not 
as  an  individual  that  he  was  brought  into  Court;  that  even 
supposing  his  allegation  were  true  that  it  was  in  his  capacity  of 
consul  that  he  had  acted  in  the  transactions  in  question,  that  was 
really  a  defence  upon  the  merits,  and  one  afterwards  to  be  inquired 
into.  Then,  as  to  Herran,  it  was  held  that  he  had  been  accredited 
as  Minister-Plenipotentiary  of  the  Bepublic  of  Honduras  to  the 
French  Government ;  that  as  the  representative  of  a  foreign  state 
he  was  not  within  the  jurisdiction  of  the  French  Courts  even  in 
relation  to  transactions  in  which  he  might  have  been  engaged  as  a 
private  person ;  that  even  assuming  that  he  had  preserved  his  status 
as  a  Frenchman,  this  circumstance  by  no  means  prevented  him  from 
enjoying  the  diplomatic  immunities  incident  to  the  office  which  he 
held,  and  that  it  would  be  contrary  to  international  law  and  the  in- 
dependence of  nations  that  the  representative  of  one  of  them  should 
be  subject  to  the  jurisdiction  of  the  Courts  of  the  country  where  he 
was  representing  a  sovereign  state. 


THE  IMMUNITY  OF  DIPLOMATIC  AGENTS.  477 

This  decision  appears  to  us  in  all  points  satisfactory.  Of  the 
different  questions  which  the  Court  had  to  decide,  the  only  one  which 
was  attended  with  difficulty  was  this — ^whether  the  ordinary 
diplomatic  immunity  protected  an  ambassador  or  minister  of  a 
foreign  power,  even  when.the  ambassador  or  minister  happened  to 
be  a  Frenchman.    A  word  or  two  on  this  question. 

Almost  all  authors  are  agreed  in  according  to  diplomatic 
agents  the  right  of  declining  the  jurisdiction  of  the  Courts  of 
justice  of  the  country  to  which  they  are  accredited,  and 
an  unbroken  and  universal  practice  has  given  sanction  to  this 
opinion.  As  the  Court  of  Paris  said  in  the  reasons  for  its 
judgment  of  12th  July  1867,  "It  is  a  fixed  principle  of  the 
law  of  nations  that  the  diplomatic  agents  of  a  foreign  govern- 
ment are  not  subject  to  the  jurisdiction  of  the  country  to  which 
they  are  sent"  (Sirey,  68,  2,  201).  As  regards  France,  the 
Convention's  decree  of  13  Ventose,  year  II.,  has  never  been  re- 
pealed. When  the  Convention  decided  that  individuals  who  had 
claims  to  make  against  the  representatives  of  other  states  should 
address  themselves  to  the  Committee  of  Public  Safety,  the  Conven- 
tion did  not,  as  has  been  asserted,  substitute  one  jurisdiction  for 
another ;  it  only  gave  the  opinion  that  it  was  through  the  medium 
of  diplomacy,  and  of  that  alone,  that  redress  could  be  found  for  any 
injury  suffered  by  individuals.  In  the  draft  of  the  Civil  Code, 
there  was  after  Art.  3  a  special  provision  stated  in  this  way, 
''  Foreigners  who  possess  a  representative  character  as  ambassadors, 
ministers,  envoys,  or  whatever  other  designation  they  may  have, 
are  not  subject  either  in  civil  or  in  criminal  matters  to  the  juris- 
diction of  the  French  Courts."  This  clause  was  struck  out  by  the 
Council  of  State,  but  that  was  simply  because,  as  Portalis  has  said, 
the  rights  of  ambassadors  is  a  matter  regulated  by  the  law  of 
nations,  and  a  code  intended  to  regulate  municipal  law  need  not 
trouble  itself  about  that  subject. 

The  principle  of  the  immunity  of  diplomatic  agents  is  really  no 
longer  practically  a  subject  of  controversy.  But  it  may  be  interest- 
ing to  know  upon  what  foundation  it  rests,  and  what  is  its  justifi- 
cation. In  this  matter,  the  writers  on  the  subject  are  not  at  one. 
Some  of  them  confine  themselves  to  saying  that  the  diplomatic 
agent  is  thought  to  reside  always  in  the  territory  of  the  sovereign 
whom  he  represents:  that  is  the  fiction  of  exterritoriality. 
But  this  fiction,  besides  justifying  nothing,  does  not  even  explain 
the  prohibition  of  pursuing  the  diplomatic  agent  before  the  French 
Courts ;  for  as  it  is  explicitly  said  in  article  14  of  the  Civil  Code, 
a  person  who  does  not  reside  in  France  may  nevertheless  be 
pursued  before  our  Coui;Ja.  Other  authors  say,  and  this  is  a  much 
more  satisfactory  explanation,  "According  to  the  law  of  nations 
princes  may  send  ambassadors  to  each  other,  and  that  being  so, 
it  is  a  natural  corollary  of  the  fact  that  these  ambassadors 
should  not  be  dependent  on  the  sovereigns   to   whom  they   are 
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sent,  nor  their  tribunals.  They  are  the  word  of  the  prince  who 
sends  them,  and  this  word  ought  to  be  entirely  free;  nothing 
should  be  allowed  to  hamper  their  action.  .  .  .  The  same  law 
of  nations  which  obliges  nations  to  receive  foreign  ministers 
obliges  them  also  to  receive  these  ministers  with  all  the  rights 
which  are  necessary  to  them,  and  all  the  privileges  which  secure 
the  exercise  of  their  functions.  It  is  easy  to  understand  that 
freedom  from  the  jurisdiction  of  the  Courts  should  be  one  of 
these  privileges.  It  is  a  matter  of  importance  that  the  minister 
should  have  no  judge  to  fear,  and  that  he  should  not  be  distracted 
from  his  functions  by  any  quirks  of  law." 

If  these  are  the  real  reasons  which  explain  and  justify  the 
immunity  of  diplomatic  agents,  as  it  is  manifest  that  they  apply 
perfectly  to  the  case  where  the  agent  sent  to  us  by  a  foreign 
sovereign  happens  to  be  a  Frenchman,  there  can  be  no  doubt  that, 
as  the  Tribunal  de  la  Seine  has  held,  the  agent,  like  other 
agents  of  the  same  kind,  may  in  the  interest  of  his  sovereign 
avail  himself  of  the  immunity  in  question.  Vattel  has  drawn  a 
distinction  in  this  matter.  When  the  minister  of  a  foreign  power, 
says  Vattel,  is  also  a  subject  of  the  state  to  which  he  is  accredited, 
he  remains  subject  to  the  jurisdiction  of  the  coimtry  in  all  matters 
which  do  not  appertain  directly  to  his  ministerial  capacity ;  what- 
ever may  be  the  inconveniences  attendant  upon  the  subjection 
of  an  ambassador  to  the  sovereign  to  whom  he  is  despatched,  if  the 
foreign  prince  is  willing  to  put  up  with  that,  and  to  have  a  minister 
on  this  footing,  that  is  his  affair,  and  he  has  no  reason  to  complain 
if  his  minister  should  be  treated  as  a  subject.  That  is  Vattel's 
view.  But  in  point  of  fact  there  is  the  greatest  difficulty  in  dis- 
tinguishing between  what  belongs,  and  what  does  not  belong 
directly  to  the  ministerial  capacity  of  the  diplomatic  agent  Be- 
sides, the  distinction  suggested  by  Vattel  has  not  been  recognised  in 
pi-actice.  Furthermore,  this  distinction  is  not  in  accordance  with 
the  reasons,  even  according  to  Vattel  himself,  which  have  established 
the  doctrine  of  the  exemption  of  diplomatists. 

It  was  therefore  with  good  reason  that  the  Tribunal  de  la  Seine 
acted  in  recognising  the  immunity  of  a  minister  of  a  foreign  power 
equally  when  this  minister  happened  to  be  a  Frenchman  as  when 
he  happened  to  be  a  foreigner.  No  doubt,  when  he  is  a  French- 
man, his  creditors  have  not  the  resource  of  pursuing  him  before  the 
Courts  of  the  sovereign  who  has  sent  him  to  us.  But,  first  of  all, 
when  a  private  interest  and  a  public  interest  come  into  conflict,  it 
is  right  that  the  public  interest  should  prevail  And  besides,  the 
creditors  of  this  foreign  minister  may  apply  to  have  their  claims 
]»re3sed  by  the  French  Government  upon  the  foreign  government 
Lastly,  there  is  always  the  final  resource  of  waiting  till  the 
moment  when  the  minister  will  cease  to  be  clothed  with  his  diplo- 
\«atic  character ;  notliing  will  then  prevent  them  from  pursuing 
liim  before  the  French  Courts. 
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Juridical  Congresses, — ^The  Nineteenth  Annual  Congress  of  the 
Social  Science  Association  is  to  to  be  held  at  Brighton,  from  the 
6th  to  the  13th  of  October  next,  under  the  presidency  of  Lord 
Aberdare.  Mr.  Fitzjames  Stephen,  Q.C.,  is  the  President  of  the 
Jurisprudence  Department,  the  special  questions  for  discussion  in 
which  are  as  follows : — 

"  Intematumal  Law  Section. — What,  if  any,  are  the  modifications  required  in 
the  existing  Law  of  Nations  ?  And  how  may  Municipal  Law  best  be  hrouc:ht 
into  harmony  with  International  obligations  ? 

**  Municipal  Law  Section, — 1.  Is  it  desirable  that  a  prorogation  of  Parlia- 
ment should  affect  the  position  of  bills  and  other  matters  in  progress,  as  it  now 
does  1  2.  Is  the  codification  of  the  law  of  England  practicable,  and  if  so,  in 
what  form?  3.  Is  it  possible,  by  the  creation  of  a  6])ecial  tribunal  or  other- 
wise, to  provide  for  the  uioi«  sati^fuctiDry  uial  of  claims  for  bodily  injuries? 

^^Rmrtssion  of  Criitu  Section. — 1.  Has  the  Prevention  of  Crime  Act  of  1871 
proved  satisfactory  in  its  operation  ?  2.  What  improvements  are  required  in 
the  present  treatment  of  pnsouers  in  county  and  borough  gaols  ? 

*'  Papers  on  other  subjects  than  the  above,  within  the  scope  of  the  Depart- 
ment, will  be  read  and  discussed." 

The  fifteenth  session  of  the  German  Juristentag  was  held  at 
Nureuiburg,  from  the  26th  to  the  28th  Angust.  The  presidential 
chair  of  this  association  has  been  filled  by  some  of  the  most  dis- 
tinguished jurists  in  Germany;  among  others  by  Bluntschi  and 
Gneist. 

The  Conferences  of  European  Jurists  for  the  discussion  of  points 
connected  with  International  Law  are  this  year  to  be  held  in 
Holland.  The  Institute  of  International  Law  (founded  at  Ghent  in 
1873),  and  the  Association  for  the  Reform  and  Codification  of  the 
Law  of  Nations  (founded  at  Brussels  the  same  year),  will  hold  their 
annual  meetings,  both  of  them  under  the  patronage  of  the  King  of 
the  Netherlands,  at  the  Hague,  early  in  September. 

Justice  in  Andalusia. — In  a  recent  review  in  the  TitJies  of  a 
work  called  "  Untrodden  Spain,"  by  a  Eeverend  Mr.  Black,  we  find 
the  following  amusing  anecdote  extracted  from  that  work: — "A 
lawyer  in  my  pueblo  was,  according  to  an  old  and  barbarous  law, 
condemned  to  have  his  right  hand  cut  off  for  forgery.  He  escaped, 
being  a  man  of  property,  by  paying  a  bribe  of  £500  to  the  judge 
for  the  time  being;  another  judge  soon  succeeded  the  first,  and 
finding  the  sentence  still  recorded,  and  seeing  the  man  walking 
about  with  two  hands,  he  proceeded  to  order  execution.  The  poor 
lawyer  drew  out  another  £500,  and  was  free,  but  the  sentence  still 
stood  recorded.  Judge  succeeded  to  judge,  and  each  in  his  turn 
accepted  the  bribe.  The  lawyer's  whole  capital  is  now  gone  in 
bribes,  and  when  the  next  judge  comes  next  year  he  will  most 
surely  lose  the  long-fought- for  right  hand.     This  story  is  fact." 
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The  story  may  be  fact,  but  its  appearance  in  the  columns  of  the 
Times  had  the  effect  of  calling  forth  strong  denials  of  its  accuracy 
by  persons  who  appear  to  be  well  acquainted  with  Spain.  It  is 
rather  a  pity  that  a  good  story  should  be  spoiled  by  people  who  are 
so  absurdly  scrupulous  as  to  prefer  accuracy  to  interest.  It  is  not 
very  difficult  to  imagine  how  the  story  got  into  the  book.  Every 
one  knows  that  travellers  have  a  great  inclination  to  fib,  and  a 
great  capacity  for,  and  indeed  a  delight  in,  being  hoaxed.  Last 
year  an  American  newspaper  had  an  article  on  the  Scottish  Courts, 
written  by  a  summer  visitor,  in  which  article  it  was  not  difficult 
to  trace  the  effiscts  of  remarks  which  were  meant  as  a  joke,  and 
were  understood  as  earnest. 

Litigation  in  Hindostan. — ^The  mild  Hindoo  is  by  nature 
extremely  litigious,  a  propensity  which  the  Indian  Government 
has  sought  to  check  by  imposing  a  heavy  ad  valorem  stamp-duty 
on  plaints.  In  spite  of  this,  suits  are  instituted,  not  only  upon  the 
most  frivolous,  but  upon  the  most  extraordinary  causes  of  action. 
Thus  we  find  in  the  Indian  law  reports  suits  instituted  by  a  mem- 
ber of  a  Hindoo  family  against  the  family  barber,  the  only  com- 
plaint of  the  plaintiff  being  that  the  barber  has  declined  to  operate 
upon  his  head.  The  climax  of  absurdity  was,  however,  probably 
not  reached  until  the  trial  of  an  action  which  is  reported  in  a 
recent  number  of  the  Calcatta  Weekly  Reporter,  The  plaintiff 
instituted  a  suit  against  the  defendants  in  the  court  of  a  Moonsiff 
to  recover  thirty-three  rupees  (£3,  6s.)  as  damages,  on  the  ground 
that  the  plaintiff  had  invited  the  defendants  to  an  entertainment 
at  the  plaintiff's  house,  which  entertainment  comprised  a  feast  of 
some  150  persons,  and  that  the  defendants  had,  after  accepting  the 
invitation,  failed  to  attend,  whereby  the  food  prepared  by  the  plaintiff 
for  his  guests  was  wasted,  and  the  plaintiff  was  endamaged.  The 
Moonsiff *s  judgment  is  in  the  following  words: — "This  suit  is  brought 
for  the  recovery  of  thirty-three  rupees,  being  the  sum  expended  by 
plaintiff  for  making  preparations  for  an  entertainment  in  his  house 
for  the  defendants.  It  has  been  proved  by  plaintiff^s  witnesses 
that  defendants  accepted  the  invitation  of  plaintiff,  but  did  not 
partake  of  the  feast  that  was  prepared  by  plaintiff  at  great  expense. 
From  this  act  of  the  defendants  plaintiff  has  suffered  a  loss  of 
thirty  rupees  expended  by  him  in  preparing  the  articles  of  food 
necessary  for  his  guests.  This  sum  he  would  not  have  expended 
had  the  defendants  not  accepted  his  invitation.  As  by  this  act  of 
the  defendants  plaintiff  has  suffered  a  loss  of  thirty  rupees  as 
proved  by  his  witnesses,  I  think  he  will  be  entitled  to  recover  this 
sum  from  the  defendants."  The  case  came  on  appeal  to  the  High 
Court  of  Calcutta,  which,  it  is  hardly  necessary  to  say,  overruled 
the  decision  of  the  Moonsiff,  saying  that  they  failed  to  find  either 
in  the  evidence  or  the  judgment  any  ground  whatever  for  holding 
the  defendants  liable  for  damages,  and  adding  ''If  persons,  by 
accepting  an  invitation  to  their  neighbour's  house,  and  afterwards 
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failing  to  attend,  were  to  be  held  liable  to  recoup  the  entertainer 
for  the  price  of  the  food  unconsumed  on  account  of  their  absence, 
the  risk  of  accepting  invitations  would  be  very  serious  indeed." — 
Solicitors*  Journal, 

The  Faiiction  of  Juries  in  Civil  Oases, — At  the  recent  Gloucester 
Assizes,  as  most  people  have  read^  a  jury  made  an  earnest  but 
awkward  attempt  to  carry  out  the  true  principles  of  British  justice 
and  to  bring  railway  companies  to  a  sense  of  their  responsibility  to 
the  public.  The  case  before  the  jury  arose  out  of  the  well-known 
Shipton  accident.  A  lady  injured  in  that  accident  was  conveyed 
to  an  hotel  in  Oxford,  and  a  gentleman  who  was  authorized,  or 
thought  that  he  was  authorized,  to  act  for  the  railway  company, 
gave  directions  that  all  needful  attendance  should  be  given  to  her  at 
the  hotel.  On  her  recovery,  and  when  the  bill  became  due,  the 
company  disclaimed  liability,  and  the  hotel-keeper  raised  an  action 
against  the  lady  herself  for  the  sum  of  £117.  At  the  trial  the  jury 
returned  a  verdict  for  the  amount  claimed  against  the  railway 
company.  The  judge  explained  that  this  verdict  was  incompetent, 
because  the  railway  company  was  not  a  party  to  the  suit.  The  jury 
again  retired,  and  verdict  No.  2  was  one  in  favour  of  the  lady  for 
£100.  The  judge  explained  to  the  jury  that  they  could  not  give  a 
verdict  of  that  kind,  seeing  that  the  lady  claimed  nothing.  They 
retired  a  third  time,  and  they  returned  with  a  verdict  of  £17  for 
the  plaintiff.  Of  course  this  verdict  was  perfect  nonsense, 
for  if  the  plaintiff  was  entitled  to  an3rthing  at  all,  he  was 
entitled  to  a  great  deal  more  than  £17.  The  jury  seem  to  have 
gone  on  the  principle  of  giving  the  plaintiff  the  odd  £17.  The  jury 
were,  however,  consistent  throughout  the  case  in  trying  to  make  the 
railway  company  liable.  The  TimeSy  in  commenting  iipon  this  case, 
refers  to  the  opinion  which  an  intelligent  foreigner  would  form 
upon  our  s}rstem  of  jury  trials.  The  intelligent  foreigner  is  a  gentle- 
man who  travels  about  a  good  deal  at  this  time  of  the  year,  and  it 
is  a  wonder  that  the  railway  companies  do  not  have  a  special  com- 
partment for  that  kind  of  tourists.  The  intelligent  foreigner  "  sees 
that  all  civil*controversies,  as  well  as  infractions  of  the  crindnal  law, 
are  entrusted  to  the  determination  of  jurymen  who  have  no  special 
legal  training,  and  he  has  good  reason  to  ask  what  advantage  is 
expected  from  an  arrangement  on  the  face  of  it  so  unlikely  to  be 
satisfactory." 

The  Times  goes  on  to  explain  that  during  the  last  twenty  or 
thirty  years  railway  companies  have  gathered  up  against  them- 
selves an  enormous  mass  of  indignation  in  the  mind  of  the  English 
people. 

"  Not  a  month  hardly  has  passed  since  the  present  generation  of 
Englishmen  has  grown  to  manhood  without  a  railway  accident  in 
which  several  families  have  been  left  wholly  or  partially  destitute. 
.  .  .  The  companies  have  consistently  disclaimed  any  liability,  and 
have  fought  through  all  the  Courts  every  legal  point  which  has 
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been  raised  against  them.  In  a  great  majority  of  cases  they  have 
evaded  the  consequences  of  negligence.  But  they  have  not  done 
this  with  the  assent  of  English  jurymen.  We  are  very  strongly  of 
opinion  that  responsibility  should  be  moi-e  directly  brought  home  to 
railway  and  other  companies  which  deal  thus  freely  with  human 
lives,  but  we  cannot  altogether  approve  the  penalties  inflicted  by 
juries,  and  we  can  understand  how  foreign  critics  are  astonished  at 
the  practical  results  of  applying  lay  sense  in  legal  controversies." 

If  "  responsibility  should  (as  the  Times  says)  be  more  directly 
brought  home  to  railway  and  other  companies,"  why  does  not  the 
Legislature  do  so  ?  The  state  of  the  law  relating  to  this  subject  is 
very  unsatisfactory.  This  department  of  law  has  become  very 
complicated  and  very  absurd.  The  Legislature  ought  to  render  it  a 
great  deal  less  absurd,  and  bring  it  into  accord  with  common 
justice  and  common  sense.  That  has  not  been  done ;  and  the 
consequence  is  that  juries  very  often  take  the  law  into  their  own 
hands,  and  we  do  not  feel  very  much  disposed  to  blame  them  for 
doing  so.  No  doubt  mistakes  are  sometimes  made.  That  is  an 
incident  of  all  mob  law,  but  mob  law  is  better  than  no  law. 

This  is  just  the  way  we  act  in  England — substantial  justice  is 
done,  but  in  a  clumsy,  blundering,  and  irregular  manner. 

Old  Friends  with  a  New  Face. — Some  years  ago  a  new  book  was 
published  in  London  under  the  title  of  "  The  Heavenly  Pilgrimage 
described  under  the  similitude  of  a  Voyage,"  or  a  title  as  near  as 
possible  to  this,  with  a  preface  by  an  eminent  Congregationalist 
divine.  Some  curious  inquirer  discovered  that  the  book  was  a  re- 
print of  one  which  had  appeared  in  America  under  the  title  of 
"  A  Eeel  in  a  Bottle  ;  by  an  Old  Salt."  The  American  publishers, 
if  we  are  to  believe  our  American  legal  contemporaiies,  are  just  as 
clever  in  furbishing  up  old  literary  wares.  The  CerUrcU  Law 
Journal,  published  at  St.  Louis,  states  that  a  New  York  firm  have 
recently  published  Mr.  Forsyth  the  Member  for  Marylebone's 
well-known  work  "  Hortensius ;  or  the  Duty  and  Office  of  an 
Advocate,"  under  the  new  title  of  "  History  of  Lawyers,  Ancient  and 
Modern,"  without  any  explanation,  and  ,that  the  Journal  has  been 
threatened  with  an  action  of  damages  for  commenting  on  the  fact 
The  Albany  Law  Joumai  mentions  that  the  same  publishers  have 
published  Stephen's  "  Adventures  of  an  Attorney  in  S'^arch  of 
Practice,"  accrediting  it  to  a  better  known  writer,  Samuel  Warren. 

Now  there  can  be  no  doubt  that  an  author  or  any  other  person 
to  whom  the  right  of  publishing  a  book  belongs,  may  change  the 
title  of  the  book.  The  original  title  may  not  be  a  suitable  one,  may 
not  properly  indicate  the  nature  of  the  work — may  not  he  such  as 
to  attract  the  attention  of  the  class  of  persons  for  whom  the  work  is 
intended.  The  title  of  Bishop  Berkeley's  "Essay  on  Tar  Water" 
did  not  indicate  to  an  ordinary  person  the  metaphysical  moonshine 
to  be  found  in  the  book  ;  and  we  are  far  from  thinking  that  "A 
Heel  in  a  Bottle ;  by  an  Old  .Salt "  was  a  suitable  title  for  a  work  of  a 
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religious  character.  A  man  is  quite  entitled  to  change  his  own 
name  or  the  name  of  his  book,  but,  when  the  change  is  made,  he 
should  give  notice  of  the  fact,  so  that  the  public  may  not  be 
deceived.  When,  a  few  years  ago,  Mr.  Josiah  Bug  changed  his  name 
to  Norfolk  Howard,  he  exercised  very  probably  a  wise  discretion ; 
but  he  was  honest  enough  to  advertise  the  change  of  appellation,  so 
that  everybody  was  aware  that  it  was  the  same  popular  old  insect 
after  alL  And  when  some  gentlemen  of  the  name  of  Gammon 
changed  their  name  to  Grenville  (they  always  do  get  into  the  peer- 
age when  they  change  their  names)  they  advertised  the  fact ;  so  that 
the  public  knew  it  was  all  Gammon  after  all.  In  the  same  w'ay  the 
American  publishers,  when  advertising  the  book  in  question,  ought 
to  have  informed  the  public  that  the  History  of  Lawyers  was  the 
eame  old  Hortensius  after  all ;  just  as  Bug  and  Gammon  did ;  so 
that  no  person  by  mistake  should  provide  himself  with  a  second 
8])ecimen  of  the  same  article,  and  feel  sorry  afterwards. 

Of  course  we  are  not  expressing  any  opinion  on  the  merits  of  the 
controversy  between  the  American  publishers  and  the  American 
journaL  We  have  only  seen  the  statement  of  one  side ;  and  we 
are  far  from  approving  of  the  notion  (and  we  are  sure  that  our 
legal  contemporaries  in  America  are  far  from  approving  of  it  either), 
that  a  joumjdist  is  as  privileged  as  if  he  were  the  wretched  little 
representative  of  a  wretched  little  half-caste  State,  and  that  he  is 
entitled  to  say  things  about  a  publisher  which  are  not  correct  in 
point  of  fact,  and  to  threaten  him,  if  he  will  not  submit  to  that  sort 
of  nonsense,  he  will  hurt  the  sale  of  his  books. 

The  late  Court  of  Chancery. — The  Court  of  Chancery  has  ceased 
to  exist  The  Scottish  idea  of  refusing  to  separate  Law  and  Equity 
has  at  last,  after  the  debate  of  centuries,  prevailed  in  England ; 
and,  to  judge  from  the  reports  in  the  newspapers,  nobody  appears 
to  have  been  extremely  sorry  about  the  matter.  When,  at  the 
commencement  of  the  English  Long  Vacation,  the  Vice-Chancellors 
announced  the  melancholy  fact  of  their  Chancery  decease,  no 
peculiar  emotion  was  aroused  in  the  legal  mind.  No  tears  were 
«hed ;  no  requiems  were  sung.  There  is  a  Poets'  Corner  in  West- 
minster Abbey.  There  does  not  seem  to  be  any  Poets'  Comer  in 
Westminster  HalL     As  has  been  said  by  the  Spectator : — 

For  the  world  at  large,  the  epitaph  of  Chancery  is  brief  and  unsym- 
pathetic. Modem  judges  do  not  seem  to  be  impressed  with  the  dignity  of  the 
tribunal  in  which  they  sit  as  their  predecessors  of  the  last  century  were, 
though  they  are  possibly  more  seriously  weighted  with  the  responsibility  of 
•doing  justice.  Before  these  new  ideas,  the  old  reverence  for  the  name  above 
the  thing  has  taken  flight,  and  when  the  wisdom  of  jurists  and  of  practical 
lawyers  hajs  determined  tnat  the  authority  of  the  Court  of  Chancery  should  be 
merged  in  that  of  a  new  tribunal,  with  a  wider  scope  of  action  and  a  more 
■elastic  method  of  working,  the  cry  is  all  but  unanimous,  "  Le  roi  est  marty  vive 
•le  rail'*  In  reality,  we  ought  to  say,  there  is  no  cry  at  all.  No  one  makes  a 
fuss  about  a  matter  on  whicn  everybody  who  has  a  mind  to  mnke  up  has  long 
^since  made  up  his  mind.    The  inevitable  revolution  is  accepted  as  ir  it  were  a 
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simple  change  in  a  railway  time-table,  and  the  Bench,  bidding  the  Bar  ^ood* 
bye  for  ihe  Vacation,  mnrmnrs  placidly,  **  When  we  meet  agam  there  will  be 
no  Court  of  Chancery." 

The  same  journal  adverts  to  the  influence  which  the  Court  of 
Chancery  has  had  upon  the  social  life  and  the  private  rights  of 
English  people : — 

The  Court  of  Chancery,  in  the  popular  mind,  has  been  identified  with 
certain  methods  of  procedure  from  which  the  other  tribunals  of  this  conntiy 
have  been  debarred.  The  severity  with  which  the  writ  of  injunction  and  the 
decree  of  specific  performance  are  enforced  has  produced  a  vague  terror  of 
Chancery  proceedings.  If  a  vexatious  litigant  be  forbidden  by  the  Court  of 
Chancery  to  resort  to  proceedings  at  common  law,  and  should  be  venturesome 
enough  to  disobey,  he  goes  to  prison ;  if  a  4iBhonest  party  to  a  contract 
declines  to  carry  out  his  bargaili  the  Court  of  Chancery  will  order  him  to  do 
Bq,  and  if  recalcitrant,  he  goes  to  prison.  But  these  peculiar  powers  which 
have  impressed  the  authority  of  Chanceiy  on  the  popular  imagination  will  not 
come  to  an  end  because  the  name  of  the  court  is  cnanged.  The  High  Court 
will  have  all  the  authority  that  any  English  tribimal,  in  constitutional  times, 
has  ever  enjoyed.  Tet  so  much  is  in  a  name,  that  we  shall  not  be  surprised  if 
the  new  court  has  to  put  forth  its  strength  vigorously,  not  once,  but  many 
times,  before  the  mass  of  Englishmen  will  be  convinced  that  any  other 
institution  can  wield  the  same  powers  as  the  Court  of  Chanceiy — which,  as 
they  have  this  week  been  told,  wui  never  sit  again. 

We  extract  from  the  Times  the  following  interesting  account  of 
the  history  of  the  Court  which  no  longer  exists : — 

This  great  Court  has  been  for  ages  known  so  entirely  as  a  Court  of  Equity 
that  it  is  difficult  to  realise  that  it  was  originally  a  Court  of  Law — that  it  was 
the  source  of  the  Common  Law,  and  the  origin  of  the  Courts  of  Common  Law. 
Tet  it  was  originally  the  fountain  of  justice,  the  officina  nutitiiz  ;  and  justice  in 
ancient  times  was  deemed  to  include  Eouity  as  well  as  Law,  or  rather  Equity, 
as  Bracton  said,  was  regarded  as  a  quality  of  Law.  Hence  the  original  writs 
which  gave  the  Courts  of  Conmion  Law  jurisdiction  in  civil  actions  issued  out 
of  Chancery.    As  Chief  Baron  Gilbert  said.  The  Chancellor,  when  there  was  as 

Jet  but  one  great  Court  (as  now,  after  the  lapse  of  ages,  there  is  to  be  again) 
eld  the  seal,  and  after  the  division  into  severed  Courts,  he  retained  it,  and  sa- 
the  original  writs  which  gave  them  jurisdiction  were  sealed  by  him  and  issued 
from  the  Chancery.  Thus  the  Court  of  Chancery  was  originally  the  source  and 
fountain  of  the  Common  Law  ;  and  forages — when  men's  relations,  transactions,, 
apd  affairs  were  simple  in  their  nature— the  writs  and  remedies  provided  by 
that  Court  for  the  Courts  of  Common  Law  were  sufficient ;  ana  equity  was 
infused  into  them  as  incident  to  justice.  It  was  onlv  in  after  ages,  when  tbe- 
nature  of  men's  relations  and  transactions  altered  and  were  no  longer  provided 
for  by  these  simple  remedies,  that  equitable  jurisdiction  was  exercised  by  the 
Court  of  Chancery.  The  jurisdiction  of  the  Court  was  at  first  exercised  in  the 
same  classes  of  cases  as  now  come  within  the  jurisdiction  of  the  Courts  of 
Common  Law.  This  was  illustrated  long  ago  in  the  learned  works  of  Spence,. 
of  Seton.  and  of  Palgrave,  and  it  did  not  escape  the  acute  perception  of 
Macintosh.  When  the  Courts  of  Common  Law  were  established  the  suitors 
w^Kre  sent  there  for  redress,  and  then,  upon  the  other  hand,  they  afforded 
redress  in  all  cases  that  arose,  some  of  which  at  a  later  age  were  sent  into  the 
Court  of  Chancery.  This  is  manifest  from  ancient  records  which  have  been 
preserved,  and  some  of  which  are  mentioned  by  Lord  Hale.  There  are  records 
of  bills  in  the  King's  Bench  for  what  would  now  be  called  suits  in  equity,  as 
by  mortgagors  for  "  redemption ;"  and  in  the  reign  of  Edward  IV.  the  Common 
Law  Judges  avowed  that  if  it  had  not  been  for  ignorance  of  law  the  King'» 
Bench  could  have  exercised  equitable  jurisdiction,  and  could  have  granted  am 
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injnnctioiL  As,  liowever,  the  jurisdiction  of  the  Courts  of  Common  Law 
hecame  exercised  under  fixed  forms  of  remedies,  many  which  they  did  not 
include,  or  which  afterwards  arose,  were  sent  into  the  Court  of  Chancery  for 
relief,  and  hence  the  "  equitable  "  jurisdiction  of  that  Court,  as  it  was  called,  in 
order  to  distinguish  it  from  that  of  Courts  of  Common  Law^  though  it  was  in 
truth  quite  as  much  a  legal  jurisdiction  as  the  Common  Law.  This  is  the 
account  given  by  Sir  John  Strange,  a  great  master  of  Law  and  Equity  in  the 
last  century,  and  it  is  verified  by  the  records  and  documents  of  le^al  history. 
From  the  very  first  exercise  of  this  equitable  jurisdiction,  it  was  rigidly  kept 
by  Statutes  and  by  Royal  ordinances  in  harmony  with  the  Common  Law.  It 
was  again  and  again  declared  by  Parliament  that  the  Court  of  Chancery  should 
not  exercise  jurisdiction  in  any  matter  determinable  at  Common  Law,  and  this 
cardinal  rule  has  only  thus  tar  been  relaxed  that  the  Court  would  entertain 
jurisdiction  in  cases  in  which,  though  determinable  at  Common  Law,  in  the 
sense  of  being  within  the  jurisdiction  of  Courts  of  Law,  those  Courts  could  not 
from  the  defect  of  their  procedure  or  remedies  afford  adequate  redress.  Thus 
it  was  that  the  Court  came  to  exercise  jurisdiction  in  cases  determinable  at 
Common  Law,  in  order  to  afford  discovery  or  other  assistance  not  then  obtain- 
able in  a  Court  of  Law  on  an  injunction.  Very  early  it  was  settled  that  the 
Court  of  Chancery  should  not  exercise  jurisdiction  in  cases  cognizable  in  a 
Court  of  Common  Law,  unless  some  relief  was  required  which  the  Court  of 
Chancenr  alone  at  that  time  could  give — as  a  discovery  or  cancellation  of  a 
deed,  in  an  action  at  Common  Law  a  party  could  not  have  discovery  of 
evidence  of  bis  case  in  his  adver6ar3r's  knowledge  and  possession,  and  'it  was  of 
the  essence  of  Chancery  jurisdiction  to  give  it ;  and  so  a  Court  of  Commpn  Law 
could  only  decide  that  a  deed  could  not  be  sued  upon  and  could  not,  as  the 
Court  of  Chancery  could,  direct  it  to  be  cancelled.  Even  in  cases  in  which 
there  was  no  remedy  at  all  in  Courts  of  Common  Law,  as  cases  of  special  trusts 
— such  as  required  the  management  of  property  and  the  like — the  Court  of 
Chancery  never  proceedcfd  contrary  to  Common  Law,  and  its  junsdiction  was 
supplemental,  not  contradictory  to  that  of  the  Courts  of  Common  Law,  and  was 
qmte  in  harmony  with  it.  All  this  was  fully  explained  at  the  time  when  the 
Ucature  of  Law  and  "  Equity ''  came  first  to  be  discussed,  in  consequence  of  the 
use  of  those  terms  having  arisen  in  order  to  describe  and  distinguish  the  law 
administered  in  the  Court  of  Chancery  and  in  the  Courts  of  Common  Law.  Li 
the  time  of  Sir  Thomas  More,  when  the  eauitable  jurisdiction  of  the  Court  was 
rising,  it  was  carefully  and  clearly  pointed  out  that  Law  is  not  different  from 
E<iuity,  though  now  and  then  a  rule  of  Courts  of  Common  Law  might  not  be 
enforced  in  the  Court  of  Chancery.  Thus  it  was  a  stupid  rule  of  the  Courts  of 
Common  Law,  arising  from  a  mere  blunder  of  the  Common  Law  Judicature, 
that  payment  of  a  bond  debt  could  not  be  proved  unless  by  an  acouittance 
under  seal.  This  was  not,  however,  it  was  said,  the  Law  ;  it  was  simply  a  rule 
of  the  Courts  of  Common  Law  as  to  proof ;  and  so  the  party  went  into  the 
Court  of  Chancery  for  relief,  and  the  relief  was  called  "  llquity ;"  but  it  was 
simply  good  law.  The  Common  Law  Judges  had  misunderstood  the  law,  and 
the  law  was  set  right  in  the  Court  of  Chancery.  This  was  shown  by  the 
result ;  for  the  Common  Law  Judges  in  a  later  age  dropped  their  stupid  rule, 
and  so  Equity  and  Law  upon  the  subject  were  acknowledged  to  be  the  same ; 
and  Finch  used  to  taunt  the  Common  Law  Judges  with  their  former  ignorance, 
in  holding  anything  so  absurd  to  be  law.  So  in  every  instance  in  which  it 
was  supposed  that  Law  and  Equity  differed.  But  the  general  rule  was  that 
when  tnere  was  a  remedy  in  a  Court  of  Common  Law,  there  was  none  in  the 
Court  of  Chancery.  In  the  reign  of  Elizabeth  it  was  resolved  by  all  the 
Judges,  on  a  reference  to  them  by  the  Queen,  that  whether  lands  were  parcel 
of  a  manor  or  not  ought  to  be  tried  at  Common  Law  and  not  in  Chancery ;  and 
the  same  doctrine  was  adhered  to  in  all  subseqent  times,  that  a  party  who  had 
a  remedy — that  is  an  adequate  remedy,  at  Common  Law — 1.«.,  in  a  Court  of 
Common  Law — could  not  have  recourse  to  Equity  or  have  a  remedy  in 
Chancery.     It  was  well  understood  and  agreed  by  Lord  Bacon  himself  that  a 
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matter  properly  determinable  bv  a  Court  of  Common  Law  ougbt  to  be  de- 
termined there  and  not  in  the  Cfourt  of  Chanceiy ;  and  so,  when  the  question, 
was  whether  a  conveyance  had  been  revoked  or  not.  Lord  Bacon  and  the 
Master  of  the  Rolls  and  Chief  Justice  Hobart  agreed  that  the  cause  was  not  Ht 
for  Chancery,  but  for  the  Common  Law,  unless  it  was  said,  "  aU  causes  that 
were  triaUe  naturaUy  at  the  Common  Law  and  by  jury  should  be  made 
examinable  and  determinable  in  Chancery,  which  were  to  confound  jurisdictions 
and  make  the  Common  Law  and  the  course  thereof  useless."  In  the  reigns  of 
James  I.  and  Charles  I.  it  was  repeatedly  agreed  by  the  Chancellor  and 
Common  Law  Judges  sitting  with  him  that  the  Court  of  Chanceiy  should  not 
relieve  a  man  against  a  rule  or  maxim  of  the  Common  Law  to  contradict  it  or 
conflict  with  it ;  for  this,  it  was  said^  would  be  to  make  a  new  law,  and  it  was 
necessary  therefore,  in  order  to  raise  a  case  for  Equity,  to  show  some  new 
matters  of  fact  other  than  those  which  the  Court  of  Common  Law  would  have 
before  it,  for  on  a  different  state  of  facts  the  rule  would  not  be  contradicted. 
And  this  was  not  left  merely  to  the  Chancellor's  choice.  It  was  made  incum- 
bent upon  him  by  an  imperative  Royal  ordinance.  In  the  reign  of  Edward 
lY.,  at  the  time  the  Equitable  Jurisdiction  was  growing,  the  practice  of 
Common  Law  Judges  sitting  with  the  ChanceUor  having  already  ansen,  a 
Royal  ordinance  made  it  incumbent  upon  the  Chancellor  to  consult  them 
whenever  any  question  arose  as  to  whether  Equity  would  interfere  with  the 
Common  Law  ;  and  this  practice  was  always  adhered  to.  On  the  other  hand, 
the  Chancellor  was  acknowledged  as  the  head  of  the  Common  Law  Judicature, 
and  as  such  sat  in  any  Court  of  Law.  Thus,  in  the  reign  of  Edward  III.  a 
Chief  Justice  being  made  ChanceUor  used  to  sit  in  the  Court  of  Common  Pleas. 
It  could  hardly  be  otherwise,  because  for  a^es,  and  until  the  Eqidtable  Juris- 
diction was  firmly  fixed,  the  Judicature  of  the  Court  of  Chanceiy  was  chiefly  a 
Common  Law  Judicature.  It  is  true  that  for  ages  the  Chancellors  were  eccle- 
siastics, but  for  that  very  reason,  and  because,  being  addicted  to  the  civil  law, 
they  might  lean  to  it  too  much,  and  infringe  upon  the  Common  Law,  the 
Chancellor  was,  from  the  earliest  exercise  of  the  Equitable  Jurisdiction,  assisted 
and  consulted  by  Common  Law  Judges.  It  was  stated  in  a  paper  drawn  up  by 
the  Crown  counsel  in  the  reign  of  James  I.,  "  We  find  that  there  hath  been  a 
strong  current  of  proceeding  in  Chancery  in  cases  where  there  Vas  no  remedy 
at  the  Common  Law  in  the  times  of  the  several  ChanceUors,  whereof  divero 
were  great  and  learned  men  in  the  law.  We  find  that  the  Judges  themselves 
within  our  Courts,  when  there  appeared  unto  them  matter  of  equity,  becauj«e 
they  could  not  stay  the  judgment,  have  directed  the  parties  to  seek  relief  in 
Chancery.  And  we  find  that  it  hath  been  done  by  the  Judges  themselves 
while  they  sat  in  Chancery,  "  in  the  vacancy  or  absence  of  the  ChanceUor  " — 
as  they  constantly  did  by  commission. 

Down  to  the  time  of  tne  great  controversy  between  Coke  and  EUesmere  as  to 
the  jurisdiction  of  the  Chancery,  the  ChanceUor  had  been  regarded  as  the  Chief 
Jud^  of  the  Common  Law.  In  the  reign  of  Edward  III.,  when  a  Chit^f 
Justice  was  made  Chancellor,  it  appears  from  the  Year-books — and  Lord  Coke 
caUs  attention  to  it — that  he  used  to  sit  in  the  Court  of  Common  Pleas  and 
take  part  in  the  discussion  and  determination  of  the  cases  there  ;  and  from  that 
time  to  the  reign  of  Elizabeth,  and  throughout  her  reign,  the  same  practice 
cnntinued.  Egerton,  while  ChanceUor,  again  and  again  sat  in  Courts  of 
Common  Law,  and  took  part  in  the  discussion  of  cases  there,  or  caUed  the 
Judges  into  the  Exchequer  Chamber  to  consider  and  determine  questions  of 
Common  Law.  In  the  memorial  presented  to  the  Crown  in  the  reign  of  James 
I.  by  the  most  eminent  limes,  it  was  stated  : — '^  It  cannot  be  denied  but  that 
the  Lord  Chancellor  is  above  aU  Judges  of  the  laws,  both  here,  in  France, 
and  elsewhere.  The  Lord  Mayor  of  London  is  presented  to  him  as  to  the 
(^ief  Justice  of  England.  He  giveth  the  oath  to  all  the  Judges.  He 
admitteth  all  the  judges  into  aU  their  places,  and  sitteth  above  them  in  their 
own  Courts,  and  caUeth  the  Chief  Justices  themselves  to  assist  him  in  Chancer}', 
rd  Coventry  did  the  Lord  Chief  Justice  Bramston,  where  he  had  no  voice, 
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but  was  an  assistant  only.  And  when  all  the  Judges  are  assembled  in  the 
Exchequer  Chamber  the  Lord  Chancellor  sitteth  above  them  and  delivereth  his 
opinion  as  Lord  EUesmere  did.  And  if  the  Chancellor  did  not  grant  out  writs, 
the  Courts  of  Common  Pleas  and  King's  Bench  would  have  nothing  to  do, 
from  which  it  will  follow  that  the  Chancery  is  the  most  ancient  Court,  for  all 
the  writs  were  framed  and  sealed  in  the  Chancery,  and  without  such  writs  the 
other  Courts  could  not  proceed." 

The  jealousy  between  Coke  and  EUesmere — ^representing  the  Common  Law 
Judicature  and  the  Chancery — led  to  the  great  controversy  as  to  the  supre- 
macy of  the  Chancellor;  and  that  unfortunate  controversy  did  infinite 
mischief  in  implanting  the  seeds  of  a  spirit  of  estrangement  between  the 
jurisdictions ;  and  hence  the  practice  of  the  Chancellor  sitting  in  Courts  of 
Common  Law  died  out,  though  the  Common  Law  Judges  to  our  own  time 
continued  to  sit  in  Chancei^.  In  the  great  contest  between  the  Common  Law 
Judicature  and  the  Court  of  Chancery,  under  Lord  Coke  and  Lord  EUesmere, 
the  conflict  was  not  between  Law  and  Equity,  but  only  as  to  the  administration 
of  Equity.  It  was  only  a  contest  between*  tne  Common  Law  J  udges  and  the  Chan- 
cellor as  to  who  should  administer  it,  and  whether  it  should  be  administered  in 
Courts  of  Law  or  in  the  Chancery.  There  was  no  dispute  as  to  the  Equity,  but 
Lord  Coke  objected  to  its  being  allowed  by  the  Chancellor  after  judgment  in  the 
Court  of  Law,  and  apparently  in  opposition  to  it.  It  ought,  he  said,  to  be  applied 
and  administered,  if  at  aU,  before  judgment,  and  in  the  course  of  the  suit  at  law 
— that  is,  Lord  Coke  was  not  against  Equity,  as  it  is  often  ignorantly  supposed 
by  those  who  have  not  studied  his  works,  which  are  foU  of  equity.  pTo  one 
was  fonder  of  declaring  that  the  Common  Law  was  equitable,  but  he  was  for 
administration  in  Courts  of  Common  Law  ;  in  other  words,  he  was  for  the  con- 
current administration  of  Common  Law  and  Equity,  regarding  them  both  as 
parts  of  Law.  That  this  was  so  understood  is  shown  by  the  tenor  of  the,  cele- 
brated paper  drawn  up  against  his  views  by  Bacon,  in  which  it  is  urged  that 
Equi^  nad  always  been  administered  in  Chancery ;  "  that  it  was  a  question, 
not  of  the  thing,  but  who  shaU  be  the  Judges  of  it,  and  that  it  was  fittest  to  go 
as  it  was  wont,  and  not  now  to  be  transferred  to  a  new  Judicature."  Both 
parties  strove  to  show  that  Equity  was  quite  in  harmony  with  Law,  Bacon 
niging  that  it  had  been  administered  by  the  Judges  themselves,  sitting  under 
commission  in  Chancery,  while  Coke  urged  that  for  that  veiy  reason  it  ought 
to  be  administered  in  the  Courts  of  Common  Law  ;  and  in  the  result  Coke 
turned  out  to  be  so  far  right  that  the  Court  of  Chancery  held  that  a  party  who 
had  an  equity  ought  not  to  lie  by  untU  an  action  at  law  was  determined  and 
then  come  to  a  Court  of  Equity,  but  should  come  at  once,  in  order  tc^  pre- 
vent the  mischief  of  double  litigation  ;  and,  on  the  other  hand,  in  the  Court  of 
Chancer^'  a  party  was  not  allowed  to  sue  both  there  and  in  a  Court  of  Common 
Law  to  the  same  thing,  but  was  forced  to  elect  where  he  would  proceed  for  it ; 
and  these  principles  were  laid  down  by  Bacon  himself  when  ne  came  to  be 
Chancellor,  were  embodied  in  his  Orders,  and  came  to  be  settled  principles  of 
Equity,  so  thafthis  great  controversy  established  the  identity  of  Law  and  Equity, 
and  showed  that  it  was  simply  a  question  of  the  administration  of  Equity — in 
other  words,  a  question  of  judicature.  During  the  whole  of  the  last  century  and . 
the  earUer  part  of  the  present.  Common  Law  Judges  sat  with  the  Chancellor  to 
assist  him  m  the  determinations  of  questions  of  Equity,  because  they  were  also 
questions  of  Law.  Thus  Lord  Mansfield  sat  with  Lord  Keeper  Henly  to  hear  a 
great  case  in  Eauity,  turning  on  the  nature  of  trust-estates,  ana,  curiously  enough. 
Lord  Mansfiela  was  for  carrying  Equity  further  than  Lord  Keeper  Henly,  who 
had  to  put  a  restraint  upon  his  Common  Law  coadjutor  by  enforcing  the  great 
equitable  principle  that  ''Equity  follows  Law."  Lord  Mansfield  was  wont 
to  say  that  he  never  liked  law  so  well  as  when  it  was  like  Equity.  Lord  Chief- 
Justice  De  Grey  used  to  say  that  he  never  liked  Equity  so  much  as  when  it 
was  like  Law.  Lord  Eldon,  a  great  master  of  Equity  and  Law,  approved  both 
sayings — Law  and  Equity  being,  in  truth,  the  same.  In  the  great  case  of  the 
Earl  of  Chesterfield,  m  which  the  equitable  jurisdiction  was  exercised  in  its 
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meet  stringent  foim  in  setting  aside  an  improvident  contn^^t  by  an  beir,  Ix«d 
Hardwicke,  then  Chancellor,  sat  to  hear  it,  assisted  by  ti9^o  Ck>nunon  Law 
Judges,  and  they  quite  concurred  in  pressing  upon  him  the  exercise  of  his 
equitable  jurisdiction,  although,  curiously  enough,  the  Master  of  the  Rolls,  who 
alao  heard  the  case,  thought  there  was  no  Equity  as  there  was  no  fraud.  In 
another  case,  which  settled  the  application  of  a  great  doctrine  of  Equity,  Lord 
Hardwicke  sat,  assisted  by  three  of  the  Common  Law  Judges.  Innumerable 
instances  might  be  cited  showing  that  some  most  important  cases  of  Equity 
have  been  determined,  down  to  our  own  times,  with  the  assistance  of  the  Com- 
mon Law  Judges.  Vice-Chancellor  Kindersley,  for  instance,  had  the  aasistanoe 
of  Mr.  Justice  Cresswell  in  deciding  the  important  question  of  the  validity  of 
marriage  with  a  deceased  wife's  sister  contracted  by  British  subjects  in  a  country 
where  such  marriages  are  lawful.  The  practice  of  Common  Law  Judges  sitting 
in  Courts  of  Equity  continued,  in  fact,  down  to  our  own  time,  and  not  many 
years  ago  the  practice  was  expressly  recognized  and  sanctioned  by  the  Legia- 
mure  in  the  Act  constituting  the  Law  of  Appeal  in  Chancery.  It  is  manifest 
that  a  jurisdiction  which  thus,  from  its  very  origin,  was  exercised  with  the 
concurrence  and  assistance  of  the  Common  Law  Judicature,  could  hardly  be 
ever  in  conflict  with  Common  Law ;  and  to  this  it  may  be  added  that  several  of 
our  most  eminent  Chancellors,  as  Hardwicke  and  Eldon,  have  been  Common 
Law  Judges. 

Common  Law  and  Equity  both  proceeded  from  the  same  source,  and  could 
never  be  really  in  conflict.  If  they  ever  differed,  or  appeared  to  difler,  it  was  in 
their  application  and  mode  of  administration — in  their,  application  to  different 
states  of  facts,  or  in  the  administration  for  different  objects.    Given  the  same 

Suestion  and  the  same  state  of  facts,  and  the  Law  and  Equity  aie  identical,  for 
be  law  upon  the  same  subject  is  and  ever  must  be  the  same.  It  would  be  absurd, 
said  Lord  Chief-Justice  De  Grey,  to  have  one  law  prevail  in  the  King's  Bench 
and  the  Common  Pleas  and  another  in  the  Exchequer  with  regard  to  the  same 
question.  The  law  on  revenue  cases  would  be  different  from  the  law  as  to 
Crown  cases  criminal  in  their  character,  and  either  would  be  different  from  the 
law  as  to  private  disputes  between  subjects,  but  all  would  be  consistent,  and  the 
law  on  each  of  these  subjects  would  be  the  same  in  any  Court. 

It  has  been  said  that  there  are  rights  not  recognized  in  Courts  of  Law  which  are 
only  recognized  in  Courts  of  Equity.  But  it  would  be  more  correct  to  say  that 
there  are  rights  enforced  in  Courts  of  Equity  which  are  recognized  but  not 
enforced  in  Courts  of  Law.  There  are  no  rignts  enforced  in  Courts  of  Equity 
which  are  not  recognized  in  Courts  of  Law.  if  it  was  ever  otherwise,  it  has  long 
ceased  to  be  so.  More  than  a  century  has  elapsed  since  Mr.  Justice  BuUer,  an 
eminent  Common  Law  Judge,  pointed  out  that  trusts  were  not  only  recognized, 
but  protected  at  Common  Law,  though  their  administration  was  only  enforced 
in  Courts  of  Equity,  and  that  the  very  reason  why  a  Court  of  Common  Law  did 
not  allow  a  cestui  que  trust  to  recover  the  estate  was  lest  it  should  defeat  the  veiy 
object  of  the  trust.  More  than  a  century  has  elapsed  since  the  same  eminent 
Judge  pointed  out  that  the  old  Common  Law  rule  against  assignment  of  i^u>ses  in 
action  was  virtually  obsolete,  because  a  Court  (of  Law  allowed  the  assignee  to 
recover  in  the  name  of  the  assignor,  and,  indeed,  the  law  never  was  against  the 
assignment,  though  it  required  that  the  assignee  should  sue  in  the  name  of  the 
assignor  in  order  to  secure  justice  as  between  the  original  parties,  and  this  is 
the  doctrine  of  equity  also,  so  that  here  again  law  and  equity  are  identical. 
More  than  a  century  and  a  half  has  elapsed  since  a  Court  of  Law  recognised 
assignments  of  debts,  and  equity  of  rectemption,  and  other  equitable  rights  as 

good  legal  value  or  consideration  for  a  contract ;  so  that  it  was  clear  tluit  the 
iw  recognized  e(]|uitable  rights,  even  where  it  failed  to  provide  remedies  for 
them  ;  and  the  distinction  between  le^  and  equitable  jurisdiction  was  only 
one  of  procedure  or  of  judicature.  This  was  sometimes  supposed  to  indicate  a 
conflict  between  Law  and  Equity,  but  this  was  an  incorrect  and  erroneous 
notion.  It  would  be  more  correct  to  say  that  it  was  to  prevent  such  a  conflict ; 
but  in  truth  there  was  no  question  of  jurisdiction  at  all,  as  the  action  at  Com- 
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ino!i  Liiw  was  not  interfered  with,  nor  was  the  judgment  in  such  an  action 
ever  questioned  in  a  Court  of  Equity,  which  always  assumed  it  to  be  good.  AU 
that  the  Court  of  Chancery  did  was  to  restrain  the  party  from  suing  execution 
on  a  judgment  which,  though  perfectly  good  so  far  as  it  went,  was  only  a  part 
of  the  justice  of  the  case,  and  would,  if  executed  by  itself,  interfere  with  the  full 
justice  of  the  case.  Undoubtedly  for  ages  there  was  a  separate  administration 
of  Law  and  Equity,  and  Lord  Bacon  was  in  favour  of  it,  for  he  said  otherwise 
"arbitration  will  supersede  law."  But  it  is  clear  he  was  thinking  of  absolute 
legal  rights,  such  as  property,  and  not  of  such  as  are  merely  pecuniary  and  may 
be  modified  and  adjusted  in  amount ;  and,  on  the  other  hand,  Lord  Somers,  it 
is  clear,  agreed  with  him,  except  as  to  such  pecuniary  demands  in  which  the 
equity  could  be  administered  by  adjustment  of  amount,  for  he,  in  his  statutes, 
established  only  to  that  extent  the  principle  of  concurrent  administration  of 
Equity  and  Law,  in  actions  on  bonds^  with  penalties,  by  ascertaining  the 
amount  really  due,  a  principle  not  long  afterwards  extended  to  mortgages.  Be- 
yond that,  however,  no  one  until  quite  lately  believed  it  to  be  possible  to  carry 
the  concurrent  administration  of  Law  and  Equity.  Lord  Hardwicke  was 
against  it,  and  engaged  in  a  celebrated  controversy  with  Lord  Kaimes  upon  the 
subject,  in  which  the  great  ChanceUor  maintained  the  principle  of  separate 
administration  of  Law  and  Equity,  or  rather  of  administration  of  the  law  as  to 
different  subjects  in  different  Courts  ;  for  Law  and  Equity  were  only  the  same 
law  applied  to  different  classes  of  cases,  and  administered  in  different  ways. 
The  separation  of  the  jurisdictions  had,  however,  this  unfortunate  effect — that 
it  Iwl  to  the  idea  that  there  was  a  distinction  between  Law  and  Equity,  as  if 
they  were  different  kinds  of  law.  This  was  perceived  and  pointed  out  a 
century  ago  by  Blackstone,  who  wrote  thus  clearly  on  the  subject,  describing 
Equity,  as  Bracton  had  described  it  centuries  before,  as  simply  an  element  or 
quality  in  law  ; — 

'^  Equity,  in  its  true  and  genuine  meaning,  is  the  soul  and  spirit  of  law  ; 
positive  law  is  construed  and  rational  law  is  made  by  it.  In  this  equity  is 
synonymous  with  justice  ;  is  that  to  the  true  sense  and  interpretation  of  the 
nde.  But  the  very  terms  of  a  Court  of  Equity  and  a  Court  of  Law  as  contrasted 
with  each  other  are  apt  to  confound  and  mislead  us,  as  if  the  one  judged  with- 
out equity,  the  other  was  not  bound  by  law,  whereas  every  definition  or  illus- 
tration to  be  met  with  which  draws  a  line  between  the  two  jurisdictions  by 
setting  Law  and  Equity  in  opposition  to  each  other  will  be  found  either  totally 
erroneous  or  erroneous  to  a  certain  degree  "  (Com.  vol.  iii.  429). 

The  great  commentator  then  proceeds  to  point  out  the  fallacy  of  aU  the  usual 
and  favourable  definitions  of  Equity,  as  that  it  abates  the  rigour  of  law,  which 
it  has  no  power  whatever  to  do,  that  the  peculiar  subjects  of  Equity  are  fraud, 
accident,  and  trust,  which,  as  Blackstone  says  very  truly,  are  often  also  sub- 
jects of  Common  Law  jurisdiction,  and  so  of  aU  definitions  which  assume  a 
difference  in  Law  and  Equity  as  to  their  nature.  The  rules  of  property  and  of 
interoretation  are,  Blackstone  says,  or  should  be,  the  same  as  Courts  of  Law 
and  Equity.  He  goes  on  to  mention  the  maxim  that "  Equity  follows  Law  "  in 
all  matters  where  they  have  a  concurrent  administration — that  ifl,  in  nearly  all 
matters,  except  matters  of  trust.  In  what,  then,  does  the  difference,  he  asks, 
consist  i  It  consists,  Ife  says,  in  the  different  modes  of  administering  justice ; 
in  the  mode  of  proof,  the  mode  of  trial,  and  the  mode  of  relief.  Hence,  he  says, 
law  and  Equity  are  founded  on  the  same  principles,  and  according  to  him  the 
difference  was  not  at  all  in  their  own  nature,  but  merely  in  the  mode  of  pro- 
cedure and  the  nature  of  the  remedy  afforded.  So  a  great  master  of  Equity, 
Lord  Bedesdale,  writing  at  the  end  of  the  last  century,  gives  the  same  account 
of  it,  and  says  that  "  the  administration  of  justice  by  the  ordinary  Courts  being 
incomplete,  to  supply  the  defect  the  Courts  of  Equity  have  exerted  their  jurisdic- 
tion, assuming  the  power  of  enforcing  the  principles  on  which  the  ordinary 
Courts  also  decide,  when  the  powers  of  those  Courts  or  their  modes  of  proceeding 
are  insufficient  for  the  purpose  ; "  added  to  which,  he  says,  they  assist  the  ends 
of  justice  in  various*  ways  by  removing  the  impediments  to  justice  in  other 
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Courts,  as  bv  discovery  or  by  protecting  or  preserving  property  by  means  of 
injunction,  &c.  This  last  is  the  auxiliary  jurisdiction  of  Equity,  and  has  been 
to  a  great  extent  superseded  by  the  provision  in  Common  Law  Procedure  Acts^ 
giving  Courts  of  Law  power  to  compel  discovery  or  issue  injunctions  ;  while, 
on  the  other  hand,  Lord  Cairns'  Act  gave  Courts  of  Equity  power  to  tiy  issues 
and  assess  damages  with  juries.  And,  as  regards  the  other,  or  the  principal 
jurisdiction  of  Equity,  it  is,  it  will  be  seen,  identical  in  principle  with  law,  and 
is,  in  truth,  law  administered  in  a  different  manner,  applied  to  different  subject 
matter.  In  the  time  of  Lord  Mansfield  the  Courts  of  Law  attempted  a  con- 
current administration  of  Law  and  Equity,  but  when  they  attempted  to  cany  it 
further  than  the  mere  adjustment  of  nloney  demands,  and  to  apply  it  to  rights  of 
property,  they  fisdled.  Speaking  of  these  attempts.  Lord  Redesaale  acknowledged 
the  "  liberality  with  which  Courts  of  Common  Law  have  noticed  and  adopted 
principles  of  decision  adopted  in  Courts  of  Equity,  a  liberality  generally  con- 
ducive to  the  ends  of  justice  ;  but  which  may  lead  to  great  inconvenience  il  the 
whole  system  of  the  administration  of  justice  by  Courts  of  Equity,  the  extent  of 
their  powers  and  means  of  proceeding,  the  subservience  of  their  principles  of 
decision  to  the  principles  of  the  Common  Law,  and  the  defects  in  tne  powers  of 
the  Courts  of  Common  Law,  arising  from  their  mode  of  procedure,  should  not  be 
fully  considered  in  all  their  consequences."  And  this  was  the  view  taken  by 
Kenyon  and  Tenterden,  and  all  our  great  Common  Law  Judges.  The  great 
feature  in  the  Chancery  system  of  procedure,  and  that  of  which  the  greatest 
jealousy  was  felt  on  account  of  its  efdcacy  in  extorting  the  truth,  was  that  it  pro- 
ceeded **  by  examination  and  oath  of  the  parties,"  which  parties  who  were  in  the 
wrong  very  much  objected  to,  as  it  forced  them  to  disclose  the  truth  ;  whereas  at 
Common  Law  their  opponents  would  be  put  to  prove  it,  which  they  might  be 
unable  to  do.  Lord  Eldon  declared  this  power  of  forcing  the  party  sued  to  answer 
on  oath  was  of  the  essence  of  Chancery  procedure,  since  it  went  directly  to  the 
conscience  of  the  party  and  compelled  him  to  disclose  the  truth  of  the  matter, 
and  this,  in  many  cases,  dispensed  with  further  evidence  or  trial ;  whence  it  was 
that  proceeding  in  Chancery,  until  the  numerical  strength  of  thi^  Judicature 
became  inadequate,  was  so  much  more  speedy  because  it  was  much  more  direct, 
since  it  forced  the  party  at  once  to  admit  the  truth,  and  often  enabled  the 
Court  at  once  to  decide  tiie  case.  In  ancient  times,  when  the  Judicature  of  the 
Court,  composed  of  the  Chancellor  and  twelve  Masters,  each  with  three  clerks, 
was  sufficient,  the  system  was  still  more  effective,  for  the  examinations  of  the 
parties  were  taken  orally  on  oath.  In  the  course  of  ages,  however,  the  Judica- 
ture of  the  Court  not  being  augmented  as  business  increased,  this  became  im- 
possible, and  the  answers  were  taken  in  writing,  though  the  evidence  was  taken 
still  orally,  before  examiners.  A  simple  natural  procediii-e  required  an  ample 
judicature,  and  the  judicature  of  the  Court  of  Chancery  soon  became  entirely 
inadec[uate. 

This  is  the  key  to  its  history  and  the  explanation  of  its  evil  character  for 
delay.  From  a  Court,  as  Lord  Keeper  North  said,  with  little  business  and  an 
ample  judical  staff,  it  came,  even  as  early  as  the  17th  century,  to  engross  all  the 
business  of  the  nation,  and  yet  its  judicature  remained  the  same.  The  most 
remarkable  fact  in  our  judicial  history  is  the  erroneous  and  projn-e^ive  increase 
of  the  business  in  Chancery,  coupled  with  the  absence  of  any  adequate  increase 
of  the  jutlicature.  In  the  time  of  Sir  Thomas  More  the  average  number  of 
suits  in  the  year  was  160.  In  the  time  of  Lord  Bacon  it  was  nearly  1500, 
being  an  increase  of  nearly  tenfold  in  the  course  of  a  centuiy.  In  the  time  of 
Lonl  Nottingham  the  average  number  was  1650  ;  in  the  time  of  Lord  Hard- 
wicke  it  was  2000  ;  in  the  time  of  Lord  Eldon  it  was  above  3000— that  is,  more 
than  double  what  it  was  in  the  time  of  Lord  Bacon  (indeed,  more  than  four- 
fold, because  there  was  a  vast  deal  of  other  business),  but  the  strength  of 
the  Judicature  remained  the  same.  The  great  feature  of  the  Court  of  Chanceiy 
as  rt  garded  its  judicature  was  its  assistant  iudieature — the  Masters.  Most  of 
the  peculiar  business  was  administrative,  and  rer{uired  such  an  assistant  judi- 
cature to  deal  with  it,  and  from  very  early  times  there  were,  therefore,  twelve 
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Masters  attached  to  the  Court,  each  of  whom  were  allowed  three  clerks,  a  chief- 
clerk  and  two  others,  the  chief-clerk  bein^  qualified  to  act  as  the  Master  s 
deputy,  so  that  there  were  forty.-eight  Assistant  Judges  and  judicial  officers. 
By  decrees,  as  the  Equity  business  of  the  Court  increased,  these  Masters  acted 
as  Assistant  Judges,  and  used  to  sit  with  the  Chancellor  or  with  Covimon  Law 
Judges  when  they  sat  under  Commissioners  in  Chancery.     Down  to  the  time 
of  Lord  Thurlow,  and  even  later,  they  so  sat  and  took  part  in  the  discussion  of 
cases.     Indeed,  they  appear  to  have  continued  to  sit  in  court  down  to  the  time 
of  Lord  Brougham,  for  on  his  accession  to  office  as  Chancellor  he  dispensed 
with  their  attendance.     The  Master  of  the  Rolls  was  the  principal  of  them,  and 
he  used  generally  to  sit  with  the  Chancellor  to  assist  him  in  hearing  important 
cases,  and  down  to  the  middle  of  the  last  century  he  only  sat  in  that  way,  and 
not  separately.     In  the  middle  of  the  last  century,  in  the  time  of  Hardwicke, 
in  consequence  of  the  increased  business  of  the  Court  of  Chancery,  the  Master 
of  the  Rolls,  who  had  been  accustomed  to  sit  only  with  the  Chancellor,  began 
to  sit  separately  to  hear  cases.    A  great  controversy  arose  as  to  his  power  to  do 
so,  and  Hardwicke  himself,  then  at  the  Bar,  took  one  side  of  the  controversy, 
the  other  side  being  taken  by  no  less  a  person  than  Warburton.  It  was  determined 
in  favour  of  the  power  of  the  Master  of  the  Rolls,  and  ever  since  then  he  has  sat 
separately  as  a  Judge,  except  in  special  cases,  when  he  sat  to  assist  the  Chancellor. 
During  all  this  period  complaints  were  loud  and  bitter  of  delays  in  Chancer}*, 
and  yet  it  never  occurred  to  any  one  apparently  to  reflect  that  the  delay  was 
anavoidable,  seeing  that  the  strength  of  tne  Judicature  was  entirely  inadequate 
to  the  work.    And  not  only  so,  but  even  when  that  was  strongly  urced  by  the 
greatest  of  Chancellors,  Lord  Eldon,  it  was  not  believed,  and  the  addition  of  a 
single  Judge  to  the  overworked  and  overburdened  Court  was  strenuously  re- 
sisted by  Romilly  and  Brougham.     Nor  was  it  effected  until  the  evil  of  delay 
had  risen  to  such  a  height  as  actually  to  drive  suitors  from  the  Court.     For  in 
spite  of  the  vast  increase  of  the  property  and  business  of  the  nation  at  the 
opening  of  the  present  century,  the  business  of  the  Court  of  Chancery  actually 
declined,  and  the  average  number  of  suits  was  less  than  it  was  in  the  previous 
century.     So  that  delay  arising  from  an  inadequate  strength  of  judicature 
amounted  to  a  denial  of  justice.     When  a  single  Judge  was  added  to  the  Court, 
in  1813,  the  business  began  rapidly  to  increase  until,  in  the  course  of  twenty 
years,  it  was  double  what  it  had   been  before.    Lord  Langdale — a  man  of 
singular  integrity  of  mind,  clearness  of  perception,  and  soundness  of  judgment 
-—pointed  out  that  the  cause  of  all  the  evils  in  Chancery  was  the  deficiency  of 
juoical  power.     Whatever  other  evils,  he  said,  there  might  be,  and  whatever 
other  improvements  might  be  required,  nothing  would  go  to  the  root  of  the  evil 
except  an  increase  of  judicial  strength.    Nevertheless,  it  was  not  until  1840  tliat 
two  more  Vice-Chancellorships  were  created,  and  then,  as  the  equitable  juris- 
diction of  the  Court  of  Exchequer  was  abolished,  there  was  in  reality  only  an 
addition  of  one  Judge  to  the  Equity  Judicature.     This  was  quite  inadequate,  and 
the  same  evils  of  delay  ensued,  and  after  the  lapse  of  ten  years  again  attracted 
the  attention  of  Parliament.    Debates  arose  in  the  House  of  Commons  on  the 
subject,  in  which  Sir  R.  Bethell,  with  his  usual  clearness,  pointed  out  the  cause 
of  the  evil,  as  Lord  Langdale  had  done  twentyx years  before,  and  showed  that  it 
arose  simply  from  an  utter  inadequacy  of  judicial  power.    At  that  time  ten  years 
had  elapsed  since  the  two  new  Vice-Chancellorships  had  been  created  (the  equit- 
able jurisdiction  of  the  Court  of  Exchequer  being,  as  we  have  mentioned,  at  the 
same  time  abolished,  so  that  it  was  only  the  addition  of  a  single  Jud^e),  and,  no 
additional  Masters  having  been  appointed,  the  old  complaints  about  tne  delays  of 
the  Court  of  Chancery  were  renewed.    In  vain,  however,  Sir  R.  Bethell  showed  in 
the  most  convincing  way  that  the  evil  of  delay  arose  from  the  inadequacy  of 
strength  in  the  Judicature  and  judicial  staff  of  the  Court.  In  vain  he  showed  that 
the  addition  of  three  Judges  to  the  Court,  without  the  addition  of  any  Masters, 
had  enormouslv  increased  the  pressure  upon  the  Masters,  because  the  business 
thrown  upon  them  was  proportionately  augmented,  and  thus  the  cause  of  deljiy 
was  necessarily  increased.    There  was  a  cry  for  the  abolition  of  the  Mastei*s— 
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that  is,  the  abolition  of  the  whole  of  the  assistant  judicature  and  judicial  staff  of 
the  Court    Ten  working  Masters,  each  with  his  cmef-clerk  and  two  others— alto- 
^ther  forty  experienced  assistant  Judges  and  judicial  officers — ^were  abolished. 
The  reason  assigned  for  it  was  that  personal  attention  to  the  business  given  by 
the  principal  Judges  would  be  more  efficient ;  and  so  it  would  have  been  if 
there  had  been  the  Judges  required  to  give  the  necessary  amount  of  personal 
attention.     Under  the  new  system  references  in  questions  involving  complicated 
inc[uiries  were  made  to  the  Judge  at  Chambers  ;  but,  as  the  Judicature  Com- 
missioners stated,  ''are  practically  conducted   before   the  Chief-Clerk,"  and 
though  ''any  party  is  entitled  to  require  that  any  question  arising  in  the 
course  of  the  cause  should  be  submitted  to  the  Judge  for  decision,  in  such  a  case 
the  Judge  hears  the  matter  after  he  has  been  sitting  in  Court  alU  day  hearing 
cases."     It  is  |Lot  surprising  to  find  that  the  result,  as  stated  by  the  Judicature 
Commissioners  in  tneir  Report  of  1869,  is  "  that  the  system  does  not  give 
satisfaction ;  and  that  there  is  not  sufficient  judicial  power  to  dispose  of  the 
business  in  Court,  and  at  the  same  time  to  give  that  personal  attention  to  the 
business  in  Chambers  which  was  contemplated  when  references  to  the  Judge 
in  Chambers  were  substituted  for  the  old  references  to  the  Masters  in  Chancery." 
Tiie  Judicature  Commissioners  did  not  in  terms  recommend  any  addition  to 
the  Chancery  Judicature,  but  they  recommended  a  fusion  of  the  Judicature  and 
an  economv  of  judicial  strength,  especially  with  reference  to  the  Assizes,  so  as 
to  admit  oi  a  reduction  of  the  Common  Law  Judicature,  which,  of  course,  would 
admit  of  a  substitution  of  Equity  Judges.     Two  recent  appointments  to  the 
Bench  from  the  Equity  Bar,  in  anticipation  of  this  change  in  the  composition 
of  the  Judicature,  have  already  been  made.    The  Act  gives  power  to  alter  the 
arrangements  of  circuits,  which  would  allow  of  single  Judges  holding  the 
Assizes,  while  the  Bill  before  Parliament  contains  power  "  to  abolish,  whouy  or 
partially,  any  existing  Circuit  "—a  policy  which,  it  carried  out  as  recommended, 
would  allow,  of  course,  of  an. indefinite  reduction  of  the  Common  Law  Judi- 
cature, and  a  proportional  increase  of  the  Equity  Judicature.    To  carr^  out 
this  policy,  however,  it  was  necessary  that  there  should  be  a  complete  fusion  of 
the  Judicature,  and  a  power  to  transfer  Judges  from  one  division  to  another  of 
the  Court  thus  to  be  constituted  ;  and  it  was  in  pursuance  of  that  policy  that 
the  Judicature  Act  passed,  and  the  High  Court  of  Chancery  now  ceases  to  sit, 
and  in  a  short  time  will  cease  to  exist,  becoming  merged  in  the  High  Court  of 
Judicatoie. 

Law  in  Ne%a  Amsterdam. — "  The  Old  Stadt  Huys  of  New  Am- 
sterdam "  is  the  title  of  a  very  interesting  paper  read  last  month 
before  the  New  York  Historical  Society,  hv  Mr.  James  W.  Gerard, 
and  now  published  in  a  pamphlet.  Much  of  the  paper  is  devoted  to  an 
account  of  the  administration  of  law  in  old  New  York,  and  of  the 
peculiar  character  of  the  lawsuits  waged  by  that  peaceable  and 
simple-hearted  people.  The  reader  will  be  struck  with  the  infor- 
mal and  patriarchal  administration  of  justice,  with  the  triviality 
of  many  of  the  disputes,  and  the  ease  with  which  the  parties 
were  reconciled.  The  love  of  fair  play  was  evidenced  by  the 
refusal  of  the  authorities  to  permit  Adriaen  Van  der  Douck, 
tlie  first  lawyer  in  the  colony,  to  plead,  on  the  ground  that 
**  as  there  was  no  other  lawyer  in  the  colony,  there  could  be  no  one 
to  oppose  him."  The  early  litigants  consequently  advocated  their 
own  causes,  or  were  represented  by  relatives  or  friends.  The  system 
of  reference,  or  arbitration,  was  greatly  in  vogue,  and  the  order  of 
appointment  directed  the  arbitrators  to  reconcile  the  parties  litigant 
if  possible.     The  compensation  of  the  arbitrators  consisted  in  a 
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"  treat,"  the  expense  of  wluch  was  equally  shared  by  the  parties, 
unless  otherwise  directed  in  the  order  of  reference  or  the  judgment. 
There  being  no  State  prison,  the  usual  punishments  were  fines, 
banishment,  the  pillory,  flogging,  or  confinement  in  a  tavern  or  one's 
own  house,  or  for  a  limited  period  with  the  town  jailer  in  the  city- 
halL    Imprisonment  was  sometimes  accompanied  by  a  diet  of  bread 
and  wat^r  or  smcdl  heer.     Branding  on  the  cheek  was  occasionally 
inflicted,  and  so  was  sitting  on  the  wooden  horsa     It  was  unlawful 
to  go  nutting  or  picking  strawberries  on  Sunday,  and  one  person, 
caught  with  an  axe  on  his  shoulder  on  Sunday,  escaped  with  a  re- 
primand only  by  showing  that  he  had  been  cutting  a  hat  for  hia 
little  boy.     Sometimes  the  nature  of  the  oflence  was  indicated  by 
the  punishment,  as  when  one  who  had  stolen  cabbages  was  con- 
demned to  stand  in  the  piUory  with  cabbages  on  his  head.      The 
offence  of  stealing  spoons  did  not  originate  in  the  early  days  of  our 
late  civil  war,  for  we  find  that  one  individual  was  scourged  and 
banished  for  committing  that  offence  at  a  marriage  feast  to  which 
he  was  invited.    The  merciful  disposition  of  the  Dutch  settlers  is 
illustrated  by  their  reluctance  to  inflict  capital  punishment.     On  one 
occasion,  nine  negroes  being  convicted  of  murder,  they  were  ordered 
to  draw  lots  to  determine  which  one  should  suffer  for  the  rest ;  the 
lot  falling  on  a  prisoner  of  gigantic  frame,  he  was  suspended  by 
two  halters,  but  broke  them  both,  and  then  he  and  the  spectators 
begged  so  hard  for  mercy,  that  he  was  let  off.     Perhaps  the  fact 
that  the  murdered  man  was  a  negro  had  something  to  do  with  this 
leniency.    Although  thus  lenient,  the  magistrates  insisted  on  being 
respectfully  addressed.    Mr.  Gerard  says :  "  HI  fared  it  also  with 
Jan  Willemsen  Van  Iselsteyn,  commonly  called  Jan  of  Leyden, 
who,  for  abusive  language  and  for  writing  an  insolent  letter  to  the 
magistrates  of  Bushwyck,  was  sentenced  to  be  fastened  to  a  stake 
at  the  place  of  public  execution,  with  a  bridle  in  his  mouth,  rods 
under  his  arms,  and  a  paper  on  his  breast  with  an  inscription, 
*  Lampoon  writer,  False  accuser,  and  Defamer  of  Magistrates.'    He 
was  afterward  to  be  banished.''    Among  the  causes  of  action  we 
find,  throwing  a  glass  of  wine  at  the  plaintiff,  calling  him  a  "  black- 
pudding,"  a  •'  muff,"  or  a  "  Dutch  dough-face,"  tearing  a  woman's 
cap  off  her  head,  &c.    Among  the  distinguished  litigants  we  note 
Mrs.  Anneke  Jans  Bogardus,  who  sued  for  the  rent  of  the  Bouwery. 
The  defendant  answered  that  he  was  not  indebted,  because  he  had 
bought  off  the  rent  for  two  hogs,  and  had  delivered  one  of  the  hogs. 
The  court  very  properly  ordered  him  to  "  go  the  whole  hog,"  and 
deliver  the  other.    The  defendant  was  afterward  sentenced  to  be 
flogged  and  have  his  right  ear  cut  off,  for  selling  his  wife.    Jacob 
Leisler,  subsequently  dictator  of  New  York,  was  sued  by  a  servant 
girl  for  a  year's  wages,  he  having  dismissed  her  before  the  expiration 
of  the  time.     "  The  defendant  answered,  that  inasmuch  as  plaintiff 
had  consumed  almost  a  bottle  of  strawberry  preserves,  also  biscuit 
of  his ;  moreover,  as  it  came  to  his  ears  that  she  had  two  fellows 
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climb  over  the  wall  to  her  while  he  was  in  church  with  his  wife» 
and  received  no  service  from  her,  he  had  nothing  to  do  with  her." 
Plaintiff  denied  having  had  the  fellows  climb  over  the  wall,  and 
claimed  that  the  children  ate  the  preserves.  The  court  finally 
decreed  that  the  defendant  pay  plaintiff  a  quarter's  wages.  This 
decision  seems  to  have  settled  two  historical  facts  and  one  legal 
proposition.  First,  that  there  were  strawberry  preserves  in  those 
days ;  second,  that  children  in  those  days  were  fond  of  them ;  third, 
that  it  was  no  legal  defence  agajinst  a  claim  for  wages,  that  a '  Biddy ' 
should  have  a  cousin  or  two  to  jump  over  the  wall  and  pay  a  friendly 
visit  while  the  *  folks  *  were  at  church."  Rose  Goele  sued  Francois 
Soleil,  the  gunsmith,  for  breach  of  promise,  the  defendant  having 
refused  to  marry  her,  although  the  banns  had  been  published  and  co- 
habitation bad  ensued.  In  addition  to  uncongeniality  of  temper, 
the  defendant  pleaded  that  the  plaintiff  had  a  bad  breath.  He  doubt- 
less thought  that  Sose,  by  any  other  name,  would  smell  as 
bad  But  he  ought  to  have  found  out  about  her  breath  before. 
One  should  smell  of  a  rose  before  he  plucks  it,  or  not  afterward 
find  fault  with  ita  fragrance.  Mr.  Gerard  does  not  give  us  the  re- 
sult of  this  case,  but  we  infer  from  Francois'  declaration  that  "  he 
would  lather  join  the  Indians  than  marry  her,"  that  Bose  suffered 
no  more  from  wwp  de  soleil,  A  certain  decision  respecting  the  dis- 
position of  a  stray  pig,  claimed  by  two  different  persons,  neither  of 
whom  pretended  to  be  the  owner,  was  worthy  of  Solomon,  namely, 
that "  the  pig  shall  be  proclaimed  by  the  deacons  for  eight  days, 
and  that  they  shall  take  her  in  default  of  right." 

The  foregoing  are  a  few  of  the  more  amusing  and  curious  in- 
cidents narrated  in  Mr.  Gerard's  paper.    In  conclusion,  he  warmly 
defends  the  Dutch  colony  against  the  representations  conveyed  in 
Mr.  Irving's  caricatures.    He  refers  to  the  undoubted  fact  that  New 
Netherlands  was  the  true  home  of  religious  and  political  freedom 
on  this  continent    When  the  Puritans  were  hanging  witches  and 
Quakers,  and  whipping  and  banishing  Baptists,  the  unhappy  re- 
fugees found  a  safe  asylum   among  our  much-ridiculed    Dutch 
ancestors.     There  was  but  one  trial  for  witchcraft  in  New  Amster- 
dam, and  that  resulted  in  acquittal     Slavery  existed  only  in  the 
mildest  form ;  we  read  of  a  master  applying  to  the  Court  for  leave 
to  chastise  his  negro  wench  for  misconduct    The  Jesuit  fathers, 
fleeing  from  the  Indians,  were  welcomed  and  protected.    "The 
Indians  too  were  protected  from  outrage."    And  in  respect  to  the 
general  administration  of  justice,  so  competent  a  critic  as  Judge 
Daly  observes :  "  Upon  perusing  the  records  of  the  New  Amster- 
dam Tribunals,  it  is  impossible  not  to  be  struck  with  the  compre- 
hensive knowledge  they  display  of  the  principles  of  jurisprudence, 
and  with  the  directness  and  simplicity  with  which  legal  investiga- 
tions were  conducted.    In  fact,  as  a  means  of  ascertaining  truth 
and  doing  substantial  justice,  their  mode  of  proceeding  was  in- 
finitely more  effective  than  the  technical  and  artificial  system 
introduced  by  their  English  successora" 
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Appointments, — Mr.  John  Burnet,  Advocate,  has  been  appointed 
to  the  office  of  Advocate-Depute,  vacant  by  the  appointment  of  Mr. 
Bobert  Lee  to  the  SherifiTship  of  Stirling  and  Dumbarton. 

Mr.  J.  M.  M'Cosh,  Solicitor,  Dairy,  Ayrshire,  has  been  appointed 
Circuit-Clerk  of  Justiciary  in  place  of  the^  late  Mr.  Alexander  In- 
gram, of  Stranraer,  whose  death  we  mentioned  lately. 
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PROPOSED  "  BRITISH  LEGAL  ASSOCIATION." 

To  the  Editor  of  the  Journal  of  Jurisprudence. 

Sm, — There  has  lately  gathered  in  Edinburgh,  from  all  parts  of  the 
kingdom,  the  Continent,  and  other  parts  of  the  world,  a  large  num- 
ber of  medical  men,  met  under  the  name  of  the  British  Medical 
Association.  Their  object  in  this  meeting  was  to  diffuse  informa- 
tion on  their  science,  to  raise  and  discuss  questions  upon  which  it 
is  well  known  all  medical  men  differ,  and  to  give  the  members  an 
opportunity  of  meeting  with  old  friends,  many  of  whom  had  not 
seen  each  other  for  years.  To  an  outsider  this  gathering  appeared 
most  interesting,  and  fraught  with  the  best  results,  social,  moral, 
and  scientific.  The  writer,  belonging  to  another  profession,  while 
attending  some  of  the  meetings,  and  seeing  many  old  friends,  very 
naturally  thought — Is  there  any  reason  why  lawyers  should  not  have 
a  British  Legal  Association  ?  For  if  not,  there  are  so  many  reasons 
in  favour  of  it  that  it  only  requires  some  members  of  the  profes- 
sion of  energy  and  position  to  bring  it  into  being.  One  difficulty 
no  doubt  is  the  dissimilarity  of  the  law  as  administered  in  different 
parts  of  the  kingdom,  and  consequently  the  papers  might  not  be 
universally  interesting  to  all  the  members,  but  this  objection  is  not 
fatal,  it  appears  to  me,  to  the  project  Nay,  in  our  view  it  rather 
favours  it,  for  on  the  other  hand  many  lawyers  might  no  doubt  be 
glad  to  have  an  opportunity  of  hearing  papers  read  on  subjects 
which  were  viewed  in  a  different  legal  light  in  different  part^  of 
the  kingdom.  There  is  ample  scope  for  papers  on  the  various 
branches  of  legal  knowledge,  and  I  feel  sure  I  do  not  belie  the 
bonhomie  of  my  profession  when  I  say  that  there  is  ample  scope 
and  every  desire  for  that  social  intercourse  which  is  one  of  the 
most  pleasant  features  of  such  gatherings.  Should  this  project  be 
favourably  entertained  by  others,  it  will  give  me  great  pleasure  to 
do  what  in  me  lies  for  its  furtheranca — I  am,  &c., 

John  P.  Coldstream. 

6  East  Castlb  Road,  Mbbchibton, 
7t^  Avguit  1875. 
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NsaLiGENCE.— i>vtfZ  croning, — The  question  in  this  case  was,  whether  an 
omission  to  look  and  listen  for  an  approachine  train  before  attempting  to  cross 
a  railroad  track  is,  as  matter  of  law,  such  negiigei\ce  on  the  part  of  the  person 
attempting  to  cross  as  will  preclude  his  recovery  for  an  injury  done  by  a  pass- 
ing train  while  crossing  the  track.  Upon  this  pomt,  M^llvaine,  J.,  who  delivered 
the  opinion,  laid  down  the  following  rules : — "  The  failure  to  look  or  listen  for 
an  approaching  train,  though  such  failure  may  contribute  to  the  injury,  cannot, 
under  all  circumstances,  be  regarded  as  negligent.  Whether  it  is  or  not  depends 
on  the  circumstances  of  the  particular  case.  .  .  The  exercise  of  ordinary  care  to 
avoid  an  injury  is  all  the  law  requires  ;  and  no  one  can  be  held  to  be  negligent 
who  exercises  such  care.  True,  when  the  dan^  is  imminent  and  human  Life 
is  at  stake,  great  precaution  should  be  exercised ;  but  this  is  only  ordinary  care 
under  the  circumstances,  because  persona  of  ordinary  prudence,  under  such  cir- 
cumstances, exercise  great  caution  and  care.  When,  therefore,  a  person  about 
to  cross  a  railroad  track,  under  a  given  state  of  circumstances,  exercises  that 
d^ree  and  amount  of  care  which  prudent  persons  usually  exercise  under  like 
circumstances,  he  is  without  fault  In  other  words,  when  the  circumstances 
are  such  that  prudent  persons  would  not  ordinarily  look  or  listen  for  an  ap- 
proaching train,  there  is  no  negligence  in  omitting  to  look  or  listen."— CZevetoiui, 
Colurnhui  and,  Cincinnati  R.  Go,  v.  Crawford,  24  Ohio  St  631.  But  in  Pennsyl- 
vania it  is  held  to  be  negligence  per  se  for  a  traveller  to  fail  to  stop  immediately 
before  crossing  a  railroad  track. — Pennsylvania  R.  R,  Co,  Beale,  73  renn.  St.  504; 
S.  C,  13  Am.  Rep.  763 ;  North  Pennsylvania  R.  R,  Co.  v.  HeUeman,  13  Wright, 
60.~i4^ny  Law  Journal,  May  1. 

Company. — Promoter — Contract — Prospectus. — M.  agreed  with  a  patentee  to 
purchase  a  patent  for  ;£65,000,  to  be  jpaid  in  cash  and  shares,  and  to  form  a 
company  to  work  it.  Two  months  after  he  sold  thd  patent  to  a  trustee  for  a 
company,  which  was  then  forthwith  to  be  formed,  for  ;£125,000,  to  be  paid  in 
cash  and  shares  mostly  defined.  He  became  a  director  of  the  company.  A 
prospectus  was  issued  which  disclosed  the  second  agreement  but  not  the  first 
On  the  fidth  of  this  prospectus  Q.  took  shares,  but  as  soon  as  she  discovered  the 
first  agreement  she  applied  to  have  her  name  removed  from  the  register  of 
members,  on  the  grouna  that  the  omission  to  disclose  the  first  agreement  made 
the  prospectus  fraudulent  within  the  meaning  of  the  38th  section  of  the 
Companies'  Act  1867  : — Held,  that  M.  was  not  proved  to  have  been  a  '*  pro- 
moter" at  the  time  the  first  agreement  was  entered  into ;  and  that  even  if  he 
had  been,  the  contract  with  the  company  to  take  shares  would  not  have  lieen 
avoided,  and  the  only  remedy  of  Q.  would  have  been  against  M. — Re  The  Coal 
Eeonamising  Gas  Co,  lim, ;  Ex  parte  Cover,  44  L.  J.,  Ch.  323. 

Copyright. — Monumental  designs, — Pit  employed  W.  to  compile  a  work  for 
him,  called  <*  Monumental  Designs,''  being  illustrations  of  tombstones,  and 
intended  as  an  ''advertisement"  in  his  business.  W.  registered  the  work  as 
pit's  property  under  5  &  6  Vict  c.  45.  Deft  printed  several  sheets  of  designs 
identical  with  those  of  pit,  but  only  sold  one  of  the  sheets,  and  that  sale  was 
made  to  pit.  himself.  Deft.,  when  remonstrated  with,  offered,  after  notice  of 
motion  for  an  injunction,  to  cancel  the  unsold  sheets,  and  destroy  the  stones 
from  which  they  were  taken,  but  claimed  to  be  paid  his  costs.  Fit  refused 
such  payment ;  and  on  the  hearing  of  the  cause,  an  injunction,  previously 
granted,  was  made  perpetual,  with  costs. — Qra^  v.  Newman,  44  L.  J.,  Ch.,  298. 

Neolioxvob. — Injury  to  infant  at  railroad  crossing, — ^Where  an  infant  child 
intrusted  to  the  care  and  custody  of  another  by  the  father,  is  injured  through 
the  n^ligence  of  a  railroad  company  at  a  crossing,  the  custodian  of  the  chud 
also  being  g^lty  of  negligence  contributing  to  the  result,  although  the  infant 
may  maintain  an  action  for  such  injury,  the  father  cannot,  the  n^ligence  of 
his  agent,  the  custodian  of  the  child,  beine  in  law  the  negligence  of  the  &tber. 
-BUiefontaiiu  Railway  Co,  v.  Snyder,  24  Ohio  St.,  670. 
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Action  upon  Cheque. — Absence  of  EffecU  in  Drawe^t  handi--Whether  Pre- 
seTUtnent  Necessary — Cause  of  Action — Prohibition, — Absence  of  effects  in  the 
hands  of  the  drawee  of  a  cheque  dispenses  with  the  necessity  of  presentment. 
The  deft.,  within  the  jurisdiction  of  the  Mayor's  Court,  drew  upon  a  Huddersfield 
bank  a  cheque  payable  to  the  pit,  the  deft,  having  no  effects  at  the  Hudders- 
field bank,  and  having  had  notice  not  to  overdraw.  The  pit.  having  sued 
the  deft,  upon  the  cheque. — Heldf  that  the  whole  cause  of  action  arose 
within  the  jurisdiction  of  the  Mayor's  Court,  and  a  rule  to  prohibit  discharged. 
^JVirth  V.  Austen,  32  L.  T.  Rep.  N.  S.  669.  C.  P. 

Pactum  Illicitum. — Agreement  to  Pay  a  Percentage  for  Lobbying  a  Claim 
through  Congress — Attorney's  Lien. — N.  P.  Trist  had  a  claim  against  the  United 
States  for  his  services  touching  the  treaty  of  Guadeloupe  Hidalgo.  He  made 
an  agreement  with  Linus  Child,  who  was  an  attorney,  that  Child  should  take 
charge  of  the  claim  and  prosecute  it  as  his  agent  and  attorney  before  Congress, 
and  as  a  compensation  Tor  his  services  it  was  agreed  that  he  should  receive 
twenty-five  per  cent,  of  whatever  sum  Congress  might  allow  in  payment  of  the 
claim.  If  nothing  was  allowed  he  was  to  receive  nothing.  Child  prepared  a 
petition  and  presented  the  claim  to  Congress,  but  before  final  action  was  taken 
by  Congress  ne  died.  Congress  appropriated  14,559;90  dols.  to  pay  it.  Trist 
refused  to  pay  the  twent^-nve  per  cent,  on  the  ground  that  Child,  during  his 
life-time,  and  his  son  and  partner  had  after  his  death,  neglected  properly  to  pro- 
secute the  claim,  and  as  a  consequence  he  had  been  compelled  to  avail  himself 
of  other  aid.  The  court  below  decreed  that  Trist  should  pay  the  twenty-five 
per  cent,  and  enjoined  him  from  receiving  any  portion  of  the  money  appropri- 
ated by  Congress  to  pay  the  claim.  The  court  held,  1.  No  Lien. — That  appel- 
lee had  no  lien  upon  the  fund  in  question.  The  understanding  between  the 
elder  Child  and  l^st  was  a  personal  agreement.  It  could  in  no  way  produce 
the  effect  insisted  upon.  For  a  breach  of  the  agreement  the  remedy  was  at  law, 
not  in  equity,  and  the  deft,  had  a  constitutional  right  to  a  trial  by  jury,  and  if 
there  was  no  lien  there  was  no  jurisdiction  in  equity.  2.*  The  Agreement  Void. 
—That  the  agreement  in  the  present  case  was  for  the  sale  of  the  influence  and 
exertions  of  the  lobby-agent  to  bring  about  the  passage  of  a  law  for  the  payment 
of  a  private  claim  without  reference  to  its  merits,  by  means  which,  if  not  cor- 
rupt, were  illegitimate,  and  considered  in  connection  with  the  pecuniary  inte- 
rests of  the  agent  at  stake,  contrary  to  the  plainest  principles  of  public  policy, 
and  is  illegal  and  void.  3.  Agreement  for  purely  Professional  Services. — Tnat  an 
agreement  for  purely  professional  services  is  vaHd.  That  within  this  cat^ory 
are  included,  cbafting  the  petition  to  set  forth  the  claim,  attending  to  the  taking 
of  testimony,  collecting  facts,  preparing  arguments  and  submitting  them,  orally 
or  in  writing,  to  a  committee  or  other  proper  authority,  and  other  services  of 
like  character ;  but  where  such  services  are  blended  and  confused  with  those 
which  are  forbidden,  the  whole  is  a  unit  and  indivisible  ;  that  which  is  bad 
destroys  that  which  is  good,  and  they  perish  together. — Burke  {Trisfs  Exr.)  v. 
ChUdy  American  Legal  JourruUy  June  9. 

Landlord  and  Tenant. — Goodwill — Right  of  Outgoing  Tenant  under  a  proviso 
giving  him  all  euch  swns  of  Money  as  shaU  or  can  be  procured  for  the  Goodwill— 
Mode  of  calculaHng  Value  of  Goodwill, — ^The  pit  entered  into  occupation  of  a 
public-house  under  a  lease  from  the  owner,  to  whom  (she  having  been  the 
Drevious  occupier),  he  also  paid  j£300  for  the  goodwill.  The  lease  contained  the 
loUowing  clause  :  ^'  And  it  is  hereby  lastly  agreed  and  declared  that  at  the  ex- 
piration or  sooner  determination  of  the  said  term  hereby  created,  or  such  sum 
and  sums  of  money  as  shall  or  can  be  procured  for  the  goodwill  of  the  business 
of  a  licensed  victualler  in  respect  of  the  said  premises  firam  an  incoming  tenant, 
shall  be  received  by  and  belong  to  the  saia  William  Llewellyn,  his  executors, 
administrators,  or  assigns."  On  the  expiration  of  the  lease  the  deft  re-let  the 
house  at  an  increased  rent,  and  on  payment  of  a  premium  by  the  new  tenant  of 
;C1300.  The  deft,  refused  to  pay  an3rthinff  to  the  pit.  for  tne  goodwill,  and  he 
brought  this  action  against  her  to  recover  uie  value  of  it  under  the  covenant  in 
VOL,  XIX,  NO.  CCXXV. — SEPT.  1875.  2  N 
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the  lease. — HM,  that  he  was  entitled  to  recover,  as  the  deft,  was  bound  to  pay 
him  either  what  was  paid  by  an  incoming  tenant  for  the  goodwill,  or  what  she 
might  have  obtained  in  respect  of  it ;  and  that  the  amount  in  the  latter  case 
was  to  be  the  sum  which  experienced  valuers  should  determine  to  be  the  proper 
value  payable  by  an  incoming  to  an  outgoing  tenant. — Llewellyn  v.  BtUhernrd, 
32  L.  T.  Rep.  N.S.  670,  C.P. 

Proposal  and  Acceptanob  of  Contract. — Additional  Term— Whether 
parties  ad  idem — "  Guarantee.'*— Two  letters  may  be  sufficiently  identical  to  con- 
stitute a  contract,  although  the  letter  of  proposal  may  mention  a  term  which  is 
omitted  to  be  mentioned  in  the  letter  of  acceptance.  The  deft  signed  a  letter 
whereby  he  guaranteed  to  the  pits.  259  subscriptions  to  the  Choir  newspaper,  of 
which  the  pits,  were  proprietors,  in  consideration  of  the  pits,  giving  hun  the 
free  use  of  one  column  of  space  in  such  newspaper,  and  the  deft,  also  undertook 
to  insert  the  name  of  the  Uhoir  as  his  organ  m  a  foreign  newspaper.  The  pits, 
signified  a  letter  agreeing  to  insert  the  deft's  advertisements  in  consideration  of 
the  subscriptions  being  guaranteed,  but  omitting  to  mention  the  promise  of  the 
deft  as  to  the  foreign  newspaper,  and  afterwams  added  a  postscript  thereto  to 
the  e£Eect  that  the  payment  of  the  subscriptions  should  be  completed  within  a 
certain  time. — Held,  that  the  two  letters  formed  a  ^^ood  special  contract  between 
the  parties,  which  the  addition  of  the  postscript  did  not  invalidate. — Melzler  v. 
Oinmod,  32  L.  T.  Rep.  N.  S.  666,  C.P. 

Lands  Clauses  Act. — Payment  into  Court — Petition  for  Re-4nvestment^ 
Apportionment  of  Costs, — Costs  of  payment  out  and  re-investment  of  moneys 
paid  into  court  under  the  Lands  Clauses  Act  1846,  directed  to  be  paid  rateably 
by  th&  various  bodies  who  had  paid  the  money  in,  the  amounts  varying  very 
IxTgeLj.^Ex  parte  The  Governors  of  St.  BarthoUnmi/s  Hospital,  32  L.  T.  Rep 
N.S.  662,  V.  C.  M. 

Overbearing  or  Fraudulent  Conduct  of  Directors.— <Sfutt  bv  Individual 
Shareholder  to  restrain, — Bill  by  shareholder  on  behalf  of  himsefi  and  other 
shareholders  against  a  company  and  its  directors  allying  that  in  order  to  pre- 
vent discussion  of  a  resolution  proposed  by  the  pit.  at  a  general  meeting,  the 
chairman  had,  in  collusion  with  other  directors,  and  in  order  to  stifle  discussion, 
determined  to  cany,  and  had  carried  bv  show  of  hands,  an  adjournment  of  the 
meeting,  and  to  refuse,  and  had  refused,  a  poll  on  the  question  of  adjournment, 
so  as  to  p:Qevent  the  use  of  proxies  by  the  pit — Jaeld,  on  demurrer  by  a 
director  who  was  not  present  at  the  meeting — nrst,  that  the  chairman  had  not 
the  absolute  power  to  declare  the  meeting  adjourned ;  secondly,  that  the  bill 
was  sustainable  by  a  single  shareholder  as  the  acts  complained  of,  though  not 
ultra  vires,  were  of  an  overbearing  or  fraudulent  character. — Macdougal  v. 
Gardiner,  32  L.  T.  Rep.  N.S.  653,  V.  C.  M. 

Common  Carrier. — Limitation  of  liability  for  loss  of  baggage. — This  action 
was  brought  to  recover  the  value  of  a  trunk  and  its  contents,  which  was  en- 
trusted to  defendant,  as  common  carrier,  and  lost  It  appeared  that  plaintiff 
took  passage  on  one  of  deft's  steamers  for  Europe.  On  paying  her  passage- 
money  she  received  a  printed  ticket  signed  by  delt's  agent,  whi^  contained  a 
clause  which  stated  suDstantially,  that  the  company  was  not  to  be  held  liable 
for  loss  or  damage  to  bag^e  m  anv  sum,  unless  the  same  shall  have  been 
proved  to  have  been  occasioned  by  the  gross  necligence  of  the  company,  or  of 
Its  agents,  nor  in  any  event  beyond  60  aols.,  umess  a  bill  of  lading  or  receipt 
therdbre.  specifying  the  articles  and  their  values,  and  that  money,  jewelry  and 
aU  valuaoles  were  at  the  risk  of  the  passenger,  unless  placed  in  tne  company's 
charge  and  a  bill  of  lading  or  receipt  signea  therefor.  When  pit  went  on 
board  her  trunk  was  delivered  into  the  custody  of  deft's  agents,  who  assumed 
to  take  charge  of  it  At  the  end  of  the  voyage  defendant  aid  not  produce  the 
trunk  or  in  any  way  account  for  it — Heli,  uiat  there  was  sufficient  evidence 
to  sustain  a  finding  by  a  jury  of  ^ss  negligence,  but  that  in  the  absence  of  a 
bill  of  lading  or  receipt,  as  specified  in  the  contract,  a  recoveiy  could  not  be 

^  for  over  60  dols.,  and  no  recovery  could  be  had  for  jewelry  or  silvarwaie. 
I  hsldf.ihBt  the  rule  that,  in  the  absence  of  frauds  coocpalnmnt  or  im* 
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proper  piactice,  the  legal  presumption  is  that  stipulations  contained  in  a 
common  earner's  receipt  for  freight,  limiting  his  common-law  liability,  were 
known  and  assented  to  bj  the  person  receiving  it,  applies  to  carriers  of 
passengers  with  their  bagga£;e. — Steen  y,  L.  N,  Y,  S  P.  SUatiM/p  Cb.  Court 
of  Appeals,  N.  Y. — A&mk^  Law  Jour, 


^ht  Sxcttbh  IPab)  i^taga^ine  anb  Sheriff  Court  JRxpotttt. 

EDINBURGH  SMALL  DEBT  COURT. 

U'NAUaHTON  V,  M*VET  AND  CALLAM  AND  CO. — July  9,  1876. 

Arrestment — Paueseion, — Pursuer  obtained  decree  for  £9,  4s.  6d.  i^ainst 
Lake,  the  patentee  of  a  new  description  of  ^te.    Lake^  who  had  previouslj 
had  a  shop  of  his  own  in  Forrest  JEU)ad,  £dmbura;h,  which  he  shut  up  on  his 
removal  to  England,  took  a  room  or  cellar  from  M'Vey  from  26th  Eebruarv  to 
25th  May,  in  which  he  deposited  the  grates  which  formed  the  stock  of  his  shop 
in  Forrest  Road.    Callam  &  Co.  were  braziers,  and  had  agreed  to  sell  Lake^ 
grates  for  him  ;  but  no  grate  ever  left  the  premises  rented  from  M'Yey  except 
when  Callam  &  Co.  had  actually  sold  one  to  a  customer.    Callam  &  Co.  held  a 
key  of  the  premises  for  the  limited  purposes  of  cleaning  up  and  repolishing  the 
grates  when  needful,  and  of  operating  delivery  when  they  sola  one.    Lake 
having  gone  to  England,  leaving  the  £9,  4s.  6d.  unpaid,  the  pursuer  used 
arrestments  against  him  in  the  hands  of  M'Vey  and  of  Callam  &  Co.  on  19th 
May.     After  the  date  of  the  arrestments  Lake,  having  paid  his  rent  to  M'Ye;^, 
and  having  obtained  the  key  of  the  premises  from  CSillam  &  Co.,  removed  his 
fprates.     Pursuer  brought  tms  forthcoming  against  M^ey  and  Callam  &  Co. 
Pursuer  contended,  in  the  circumstances,  Cal&m  &  Co.  had  possession  of  the 
grates,  and  relied  on  the  decision  in  Broum  v.  Blaikiey  Nov.  26,  1850.    Defrs. 
relied  on  2  Bell's  Com.,  p.  70  (Mljaren'S  Edn.).    The  Sheriff-Substitute  dis- 
missed the  action,  holding  that  the  grates  were  all  along  in  the  possession  of 
Lake ;  that  the  landlord,  M^ey.  whose  rent  was  paid,  had  no  power  over 
them ;  that  the  possession  of  the  Key  by  Callam  &  Co.  was  for  certain  limited 
purposes ;  that  tne  grates  were  removable  by  Lake  at  his  pleasure,  via  faetif 
witnout  any  possible  control  on  tilie  part  of  either  M'Vey  or  Callam  k  Co. 
Aek—P.  Marriion. AU,-^.  if.  JVood. 


A.  v.  B.^22<2  July  1875. 

Exj^enses — lAability  of  agent  for  expense  of  primting  jBMord.— In  this  ease  (fke 
decision  in  which  is  of  considerable  importance  to  law-agents)  a  firm  of  law 
printers  in  Edinburgh  sued  an  agent  for  one-half  of  the  expense  of  printing  the 
record  in  an  action  m  which  the  defr.  was  agent  for  the  defr.  in  that  action. 
The  defr.  denied  any  personal  liability  for  the  expense  of  printing  the  record. 
The  S.-S.  (Hallard),  on  9th  July  1875,  with  consent  of  parties,  remitted  *^  to 
Mr.  Baxter,  Auditor  of  the  Court  of  Session,  to  hear  the  [parties  in  presence  of 
each  other,  and  determine  the  question  at  issue."  On  22d  Julv  1876  the 
Auditor  issued  his  award,  holding  the  defr.  liable  for  the  one-naif  of  the 
expense  of  printing  the  record,  addmg  the  foUowing  note  in  explana^on  of  the 
grounds  of  his  decision  : — 

"  Note, — The  general  question  raised  in  this  case  is  of  some  importance,  and  I 
have  gjiven  it  caSreful  consideration,  but  I  am  unable  to  perceive  any  ^und, 
either  in  law  or  in  equitjr,  for  the  exemption  claimed  by  the  defr.  Admitting 
as  a  general  rule  the  liability  of  agents  to  printers  for  work  ord^Ded  by  them, 
either  separately  or  jointly  with  uie  opposite  agent  in  the  course  of  a  case,  he 
pleads  tEat  the  pursuer's  agent  alone  is  liable  fox  the  expetae  incurred  in 
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printing  the  reco]:d.  He  foundfl  this  contention  on  the  provision  in  the  Couii 
of  Session  Act  of  1868  (§  26),  that '  the  imrsuer  shall  caase  the  pleadings  which 
are  to  form  the  record  to  he  printed,  ana  shall,'  within  a  certain  period,  *  deliver 
two  printer's  proofs  thereof  to  the  agent  or  to  each  of  the  agents  of  the  other 
parties,  and  also  to  the  Clerk  to  the  process,  who  shall  transmit  the  same  to  the 
Lord  Ordinary  ;'  and  further,  on  the  ground  that  the  defr.'s  agent  has  no  part 
in  the  selection  of  the  printer,  and  that  there  is  no  contract  between  them. 
The  answer  to  these  grounds  of 'defence  seems  to  me  to  be  that  {Jthough  the 
initiative  in  the  preparation  of  the  print  is  laid  b^  the  statute  on  the  jaixty  in 
petitorio,  the  record  is  truly  a  joint  document,  wmch  parties  are  e<]^nally  bound 
to  place  before  the  Court,  and  that  the  revisal  and  adjustment  of  it  are  carried 
through  bjr  the  agents  jointly.  The  print  of  the  record  supersedes  the  MS. 
copies  which  each  party  was  formerly  under  the  necessity  of  making  for  his 
counsel  after  the  closing  of  the  record,  and  the  expense  of  these  copies  was 
defrayed  by  the  agents  for  the  parties  respectively.  Prior  to  the  Statute  of 
1868  the  printing  of  the  closed  record  was  m  the  discretion  of  the  judge,  but 
had  been  found  so  convenient  that  printing  became  the  rule  with  very  rare 
exceptions.  Under  that  system  the  record  was  looked  upon  as  a  joint  print 
pavable  by  the  parties  eaually.  The  Act  of  1868  does  not  directly  exempt  the 
ciefr.'s  asent  from  the  liability  laid  upon  him  under  the  former  system,  and  1 
am  at  a  loss  to  understand  how  it  can  be  maintained  that  merely  because  the 
initiative  in  printing  at  an  earlier  stage  of  the  cause,  and  under  serious  respon- 
sibilities is  laid  on  the  pursuer's  i^nt,  he  should  personally  be  subjected  to 
liability  for  the  whole  expense  of  nimishing  copies  to  the  Court,  and  also  to 
the  agento  for  the  de£rs.,  however  numerous.  The  practice  at  present  is  to 
print  off  immediately  after  the  closing  of  the  record  copies  sufficiently  numerous 
to  supplv  the  Lord  Ordinary  and  the  whole  counsel  and  agente  for  the  discus- 
sion in  uie  Outer  House,  and  also  to  provide  for  the  contingency  of  any  party 
to  the  cause  reclaiming  to  the  Inner  House.  The  esteblishment  of  the  rule  con- 
tended for  by  the  defr.  would  in  my  opinion  be  productive  of  resulte  eaually 
inequitable  and  inconvenient  K  B." 
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Sheriff  CoMBis  Thomson. 

KIOOL  V.  MIDDLETOK.— /uZy  16,  1875. 

VUunu  Introfniiiiim, — The  Sheriff's  judgment  which  follows  ftdly  explains 
the  case  in  question : — 

The  deceased  Robert  Middleton  lodged  with  the  pursuer,  and  at  his  death  he 
saems  to  have  been  due  her  upwardb  of  X5  for  board  and  lodging.  He  left 
some  wearingapparel  and  other  articles  in  her  house,  which  have  Men  valued 
at  £3f  12s.  The  defr.  is  his  brother,  and  he  buried  him,  making  all  the  ar- 
rangemento  for  the  funeral,  and  paving  in  connection  with  the  intennent  about 
jC7.  The  defr.  took  possession  of  the  clothes  and  all  the  small  effecto  above 
mentioned,  which  had  belonged  to  his  brother.  The  pursuer  now  sues  him  for 
the  account  due  to  her  by  the  deceased,  in  respect  that  he  is  a  vitious  introinit- 
ter  with  his  moveable  estete  and  effects.  The  only  intromission  alleged  is  the 
taking  possession  of  the  body  clothes,  &c,  as  part  compensation  to  the  defr.  for 
the  outlay  which  he  had  made  in  connection  with  his  orother's  buriaL 

I  am  of  opinion  that  the  pursuer's  contention  is  not  well  founded,  and  that 
the  intromission  had  by  the  defender  does  not  subject  him  pauive  in  payment 
of  the  debts  of  the  defunct. 

Vitious  intromission  consists,  in  the  words  of  Erskine,  "  in  apprehending  the 
possession  of,  or  using  any  moveable  goods  belong[ing  to  the  aeceased,  unwar- 
rantebly,  or  without  the  order  of  law."  It  subjects  the  intromitter  to  the 
payment  of  all  the  debts  due  by  the  deceased.  But,  although  every  person  who 
without  title  intcomita,  is  in  the  l^;al  sense  of  the  word  a  vitious  mtromitter, 
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it  does  not  follow  that  he  is  to  suffer  the  penal  consequences  of  vitious  intromis- 
sion. UniTersal  liability  is  not  the  necessary  consequence  of  vitious  intromis- 
sion (Wilson  Y,  Taylor,  4th  July  1875).  The  title  has  been  introduced  into  our 
law  as  a  check  to  fraud,  and  the  penalty  is  so,  that  the  Court  ought  to  take  into 
consideration  every  equitable  and  favourable  circumstance  which  goes  to  ex- 
clude the  presumption  of  fraud  (Erskine,  3.  9.  53).  Thus  it  has  been  held  that 
the  small  value  of  the  articles  intromitted  with,  removing  suspicion  of  fraud, 
saves  the  intromitter  from  liabilitv  :  that  where  the  intromission  is  necessary, 
as  for  example  custodioR  causa,  or  for  preservation,  or  where  the  widow  or  next 
of  kin  do  no  more  than  continue  the  possession  had  by  the  deceased  for  the  be- 
hoof of  all  interested,  and  to  save  the  ^oods  from  perishing.  It  is  thus  plain 
that  the  question  whether  a  penal  passive  title  has  been  incurred  or  not  is  one 
in  arbitno  judicis. 

In  the  present  case  there  was  a  pressing  necessity  that  the  deceased  should  be 
buried,  it  naturally  lay  with  the  defr.  to  arrange  for  the  funeral.  The  expense 
so  incurred  by  him  fell  to  be  taken  out  of  the  readiest  goods  and  gear  of  the 
deceased.  The  debt  is  highlv  privileged,  it  is  preferable  even  to  the  landlord's 
hypothec — the  policy  of  the  law  being  to  encourage  respect  for  the  dead. 

it  seems  to  me  that  it  would  be  contrary  to  principle  to  hold  that  when  the 
defr.  employed  the  effects  of  the  deceased  to  pay  for  an  inexpensive  funeral,  he 
involved  himself  in  the  penal  consequences  of  vitious  intromission.  It  is  also 
contrary  to  authority.  In  the  case  of  Gemmel  v.  Barclay  (9th  July  1724),  the 
defr.,  upon  his  father's  death,  sold  a  stack  of  oats,  and  applied  part  of  the 
price  to  the  payment  of  the  funeral  charges,  upon  which  the  pursuer  and  others 
of  the  father's  creditors  insisted  against  mm  as  a  vitious  intromitter.  The  Court 
found  the  intromission  not  relevant  to  subject  the  defr.  to  the  passive  title. 
Again,  in  the  case  of  Wilson  v.  Smith  (19th  June  1772),  the  defr.,  in  order  to 

gBiy  the  Ihineral  charges  of  her  father,  oisposed  of  his  body-clothes  and  chest, 
he  was  sued  as  a  vitious  intromitter,  but  the  Court  assoilzied  hei  from  the 
penal  passive  titles  insisted  on  by  the  pursuer  ;  and  found  that  she  could  only 
be  subjected  in  valorem  of  her  intromissions.  .  Finally,  in  the  case  of  Johnston 
V.  Stevenson  (26th  February  1830),  a  widow  intromitted  with  the  effects  of  her 
husband,  and  sold  about  the  half  of  them,  the  proceeds  being  insufficient  to  pay 
the  death-bed  and  funeral  expenses,  house-rent,  &c.  She  was  sued  as  having 
incurred  the  passive  title,  but  the  Court  held  that  she  was  not  liable  personally 
in  Uie  debts  of  her  husband.  Lord  Qillies,  who  advised  the  case,  pronounced 
jud^fj^ent  in  these  terms — ^viz.,  ^*  The  claim  by  Stevenson  (the  pursuer)  is  un- 
just, ungracious,  and  ille^L  It  would  not  have  been  sustained  at  any  period 
of  our  law."    It  is  therefore  my  duty  to  assoilzie  the  defr.  in  the  present  case. 

Act.—WaU  d  Stuart. AU.^0.  Prosser. 


Sheriff  Dove  Wilson. 

INNBS  v.  GREAT  NORTH  OF  800TLAND  RAILWAY  COMPANY. — July  22,  1875. 

Carriers  Act  (1  Will  IV,  ca^.  ^)^Special  Agrumsnt^Risk  Note,— -In  this 
action  the  pursuer  sought  to  recover  from  the  defrs.  £2,  18s.  as  the  value  of  a 
barrel  of  haddocks,  pazt  of  a  consignment  of  fish  sent  by  him  to  a  salesman  in 
Glasgow  in  the  month  of  December  last  The  defence  stated  for  the  Railway 
Company  was  that  the  fish  was  consigned  at  owner's  risk,  and  that  the  damage 
occurred  through  no  fault  on  the  part  of  the  carriers,  but  was  attributable  to 
one  of  the  hoops  giving  way  in  the  journey,  in  consequence  of  which  the  top  of 
the  barrel  came  out,  and  the  haddocks  fell  into  the  waggon  and  got  dirtied. 
Consignee  refused  to  accept  delivery,  and  the  Railway  Company  sold  the  fish 
in  Qlasgow,  realizing  £l,  28.  5d.,  payment  of  which  was  tendered  to  the  pur- 
suer before  the  action  was  raised. 

After  evidence  was  led,  the  Sheriff  assoilzied  the  defrs.,  and  explained  the 
groonda  of  his  judgment  in  the  following  terms : — 
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The  question  in  this  case  is  as  to  the  liability  of  the  Bailway  Company  for 
damage  done  to  certain  fish  in  being  carried  from  Fraserburgh  to  Glasgow.  The 
fish  were  packed  in  good  condition  at  Fraserburgh,  and  were  found  in  a 
damaged  condition  at  Aberdeen.     The  barrel  in  which  they  had  been  packed 
had,  m>m  some  cause,  given  way,  and  the  fish  been  emptied  into  the  carriage 
and  destroyed.    The  evidence  also  showed  that  they  were  packed  again  m 
Aberdeen,  and  sent  on  to  Glasgow,  where  they  arrived,  however,  in  a  condition 
unfit  for  market     From  the  evidence  it  is  not  distinctly  made  out  what  was 
the  cause  of  the  damage.    According  to  the  pursuer's  theory,  it  was  some  n^li- 
gence  on  the  part  of  the  Bailway  Company ;  and,  according  to  the  defr's.,  it 
was  an  accident  caused  bv  the  insufficiency  of  the  barreL    The  evidence  does 
not  enable  me  to  say  with  distinctness  what  the  true  cause  was.    The  damage 
may  have  arisen  from  an  accident,  or  it  may  have  been  caused  by  negligence. 
In  this  state  of  the  fact,  the  question  is,  Upon  whom  does  the  l^;^  responsi- 
bility rest  1    According  to  the  common  law,  a  railway  company  is  liable  for 
damage  if  it  receives  goods  as  in  a  fit  condition  to  be  earned :  the  company 
must,  at  the  common  law,  ensure  their  safe  arrival    But  in  the  present  case, 
the  common  law  liability  was  set  aside  by  a  special  contract  made  in  terms  of 
the  Carriers  Act.    According  to  that  contract,  which  was  duly  signed  by  the 
pursuer,  he  undertook  to  free  the  defrs.  from  all  loss  in  transit  unless  he  could 
prove  that  the  loss  was  caused  by  the  wilful  fault  or  negligence  of  the  defrs. 
Now  it  has  been  frequently  decided  that  such  C(;ntracts  are  binding.    The 
Legislature  has  left  it  to  the  Court  to  say  whether  such  contracts  are  to  be  en- 
forced, and  has  authorized  courts  not  to  enforce  them  if  they  find  the  conditions 
exacted  by  the  carriers  to  be  unreasonable.    But  it  has  oftcoi  been  decided  that 
such  contracts—or  **  risk  notes " — as  the  present  are  reasonable,  and  that  any 
paity  who,  in  consideration  of  paying  less  for  the  carriage,  chooses  to  take  upon 
nimself  the  responsibility  which  would  otherwise  fall  upon  the  carriers,  is  at 
liberty  to  do  so.    Now,  applying  this  contract,  there  can  oe  no  doubt  that  the 
defrs.  are  free.    The  pursuer  has  left  it  doubtful  whether  an  accident  or  n^li- 
gence  caused  the  damage  ;  and  in  such  a  case  he  has  himself  chosen  to  under- 
take the  responsibility.    I  may  add  that  cases  like  this  have  been  frequently 
settled  in  this  Court,  and  ma^  refer,  in  particular,  to  the  case  of  Ritchie  v.  CaU- 
dMiian  Raihoayj  Company,  which  had  the  good  or  bad  fortune  to  run  the  gauntlet 
of  (dl  the  three  Sheriffs.    It  was  decided  upon  the  relevancy  by  Sheiin  Thom- 
son, upon  the  proof  by  myself,  and  upon  appeal  by  the  Principal  Sheriff.    In 
the  notes  which  were  appended  to  those  decisions,  the  views  ffiven  effect  to  to-day, 
with  s^  the  authorities  requisite  to  support  them,  were  fully  stated.    That  case 
was  almost  upon  i^*fours  with  the  present,  the  only  difference  being  that  the 
cask  contained  whisky  instead  of  fish.    Following  the  authority  settled  by  that 
case,  and  by  many  others,  it  seems  to  me  ouite  clear  that  the  defrs.  are  ^titled 
to  absolvitor.    Traders  must  understand  mat  if  the^  are  pleased  to  sign  such 
risk  notes  as  the  one  in  this  case^  courts  of  law  will  enforce  them  ;  and  that 
they  cannot  both  insist  upon  their  goods  being  carried  at  the  cheap  rate  and 
upon  having  all  the  benefits  they  would  have  if  the  goods  were  carried  at  higher 
rates. 
Act.—J.  Oruickahomk  and  W.  Moir, AU,—John  Thomson, 


.Sheriff  DovB  Wilson. 

ROBERT  CBUICK8BANK  V,  JOHN  liUNRO. — Aug.  19,  1875. 

Life  Insurance. — ^This  was  a  case  in  which  the  pursuer  sought  to  recover 
from  the  defr.  ;£16,  Os.  2d.  (restricted  to  ;£12),  being  the  amount  disbursed  by 
the  pursuer  in  connection  with  the  deathbed  and  funeral  of  the  deceased  Qeozgo 
Crufckshank,  for  which  disbursements  the  pursuer  allesed  that  the  defir.  was 
liable  in  respect  of  his  having  vitiously  intromitted  witn  a  sum  of  £17,  lOi., 
payable  by  the  Scottish  Legal  Assurance  Society  on  the  death  of  the  said  Gtfoige 
^nickshank,  or  in  respect  of  an  insusanoe  effected  by  him  with  them. 
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Sheriff  Dove  Wilaon  said — The  facts  of  this  case  are  yeiy  simple.     The 
deceased  Oeoige  Craickshank  was  married  to  the  defr.'s  daughter.    The  defr. 
and  his  wife  were  members  of  the  Scottish  Legal  Insurance  Society.     They 
were  desirous  that  the  deceased  should  join  it.     He  refused,  but  he  authorized 
them  to  make  him  a  member  if  they  liked.    They  did  so,  and  paid  the  pre- 
miums regularly  out  of  their  own  money.     They  kept  all  the  papers  necessary 
for  the  insurance,  and  on  the  deceased's  death,  drew  the  amount  of  the  policy 
from  the  Society.    The  pursuer  alleges  himself  to  be  creditor  of  the  deceased, 
and  claims  against  the  sum  paid  under  the  policy,  as  falling  under  the  executry. 
He  claims  to  be  ranked  preferably  for  part  of  his  debt,  and  pari  passu,  along 
with  the  other  creditors,  for  the  remainder.    The  defr.  resists  the  demand  on 
two  grounds — firstly,  that  the  mone^r  paid  by  the  Society  is  his  property  ;  and 
secondly,  that  he  is  entitled  to  keep  it  in  payment  of  debts  due  by  the  deceased 
to  himself.     The  first  defence  proceeds  on  the  assumption  that  the  transaction 
between  the  defr.  and  the  Society  was  equivalent  to  an  ordinary  policy  of  in- 
surance effected  by  him  or  his  wife  on  the  life  of  the  deceased.    To  the  argu- 
ment that  an  ordinary  policy  of  the  kind  would  be  void  under  the  Act  14  Gea 
III.,  c.  48 — he  having  had  no  insurable  interest  in  the  deceased's  life — the  defr. 
replied,  firstly,  that  that  \a  a  matter  with  which  the  pursuer  has  no  concern ;  and 
he  maintained,  seeondly,  the  plea  that  the  statute  against  wagering  policies 
had  no  application  to  societies  enrolled  under  the  Friendly  Societies  Acts.   The 
fiivt  reply  would  be  sound  were  the  insurance  in  question  a  wagering  policy. 
The  second  reply  is  correct,  but  its  effect  is  different  from  what  was  maintained. 
The  statute  declaring  wagering  policies  null,  has  no  application,  simply  because 
the  Society,  under  its  statutes  and  rules,  never  can,  and  in  point  of  fact  does 
not,  issue  anything  resembling   wagering  policies  at  all.    The  transactions 
which  the  Society  makes  are  not  effected, by  policies.    The  persons  insured 
become  members,  and  their  rights  are  defined  by  statute  and  by  the  Society's 
rules.    These  rules  are  certified  under  the  Friendly  Societies  Acts,  and  form  the 
contract  between  the  Society  and  its  members.     Rule  X.  provides  that ''  any 
healthy  person  between  the  age  of  one  day  and  eighty  years  may  be  admitted 
a  member  of  this  Society,  and  at  his  or  her  death,  hu  or  her  heir  or  executor 
shall  be  entitled  to  the  benefits  stipulated  in  the  rule."    The  provision  that 
the  benefit  shall  accrue  to  the  heir  or  executor  is  here  very  distinct.   Then  rule 
XX.  is  equally  distinct     It  provides  that  where  the  Society  has  ''  paid  to  any 
person  or  persons,  provided  with  the  necessary  documents,  and  appearing  to 
the  officers  and  servants  of  the  Society  to  be  the  proper  parties,  no  further  claim 
shall  be  chargeable  on  the  Society  by  any  other  person  or  persons  in  respect  of 
such  member  deceased,  but  such  person  or  persons  may  have  redress  as  pro- 
vided in  the  18  and  19  Vict.,  c.  63,  sec  31.''    The  provision  here  is,  that  if  the 
Society  pay  to  a  person  (in  possession  of  the  documents),  believing  him  the 
proper  party — that  is,  the  deceased's  heir  or  executor,  in  terms  of  Kule  X. — 
there  is  to  be  no  further  claim  against  the  Society,  but  recourse  may  be  had 
imder  the  clause  of  the  statute  quoted.  This  clause  31  provides  a  summary  way 
of  settling  for  claims  imder  £60.    These  may  be  paid  (without  the  necessity  of 
confirming)  to  certain  of  the  deceased's  relatives  to  be  nominated  by  him,  or 
failing  his  dying  without  such  nomination  (or  his  having  revoked  a  nomination), 
then  to  such  parties  as  to  the  trustees  appear  entitled  to  it  under  the  statute  of 
distributions,  that  is  to  the  executors,    if  they  pay  the  money  to  a  wrong 
person,  believing  him  to  be  the  person  so  entitlea  to  it,  they  are  safe,  but  the 
concluding  words  are,  that  *'  neverueless  such  next  of  kin  or  representative  shall 
have  his  or  her  lawful  remedy  for  such  money  so  paid  as  aforesaid  M^ainst 
the  person  or  persons  who  shall  have  received  the  same."  The  sum  and  sub- 
stance of  these  provisions,  therefore,  is  that,  by  the  rules  and  statute  which  form 
the  contract  entered  into,  the  sums  insured  are  due  to  the  heir  or  executor  of 
the  member,  and  that  if  they  are  paid  in  error  to  any  other  person,  the  heir  and 
executor  has  his  remedy  by  action  against  such  person.    Although  a  third 
party  makes  the  contract,  the  benefit  will  still  ^  to  the  insured's  representa- 
tives, and  such  a  contract  by  a  third  party  is  qmte  legal    If  a  man  cnooses  to 
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stipulate  that  the  Society  shall  benefit  some  other  pexson,  there  is  nothing  to 
prevent  him,  and  under  the  Society's  rules  and  the  statutes  authorizing  them, 
the  benefit  must  go  to  the  person  to  whom  it  has  been  stipulated  that  it  should 
go.  It  is  the  person  who  is  enrolled  as  member,  and  not  the  payer  of  the  pre- 
miums, who  acquires  the  rishts,  and  (if  he  have  been  enrolled  with  his  own 
consent)  incurs  the  responsibilities.  I  scarcely  see  any  ground  even  on  which 
the  payer's  rights  can  be  stated  so  high  as  to  give  him  a  claim  to  hold  the  sum 
insured,  until  he  is  repaid  the  premiums.  He  has  chosen  to  pay  the  subscrip- 
tions, and  in  the  absence  of  any  proved  agreement  to  the  contrary,  they  seem 
to  me  to  be  so  many  donations,  just  as  if  a  man  were  to  volunteer  to  pay  his 
friend's  subscription  to  any  other  association.  Doubtless,  the  contract  as  thus 
understood  is  a  different  one  from  what  the  defr.  and  his  wife  were  led  to  sup- 
pose they  were  making.  The  local  agents  of  the  Societv  were  frank  in  explain- 
mg  that  they  believed  and  represented  to  the  defr.  and  nis  wife  that  the  b^efits 
would  accrue  to  them.  They  stated  that  such  transactions  were  numerous,  that 
the  Society  made  no  objections  to  relations  or  even  strangers  entering  each 
other  as  members,  provided  the  person  entered  agreed,  and  that  in  such  cases 
the  insurances  were  always  paid  to  the  person  who  paia  the  premiums,  provided 
he  had  the  documents.  The  agents  of  the  Societv  appeared  to  me  to  be  acting 
in  perfect  good  faith,  but  to  have  no  conception  tnat  if  the  transactions  really 
had  the  shape  they  were  representing  them  to  have,  they  would  be  acting  not 
only  against  their  own  rules,  but  would  be  contravening,'in  a  wholesale  nuumer, 
the  statute  of  George  III.  referred  to,  rendering  it  illegal  for  one  person  to  in- 
sure another's  life,  unless  he  had  some  insurable  interest  in  it  The  real  effect 
of  the  transactions,  however,  must  be  judged  of,  not  by  the  agenf  s  verbal  repre- 
sentations,  but  by  the  written  rules  and  statutes,  which  ought  to  have  been  in 
the  knowledge  of  every  one  concerned.  These  considerations  seem  to  me  to 
dispose  of  the  defence  that  the  sum  paid  under  the  policy  was  the  defr.'s  pro- 

Serty.  As  to  the  defr.'s  claim  to  nold  it  for  the  debts  due  to  him  by  the 
eceased,  the  defr.  is  in  no  better  position  than  any  of  tl^e  other  creditors,  and 
must  rank  for  his  debts.  The  pursuer  has  sought  to  render  the  defr.  liable  for 
the  whole  debt  claimed,  on  the  ground  that  he  was  a  vitious  intromitter  with 
the  sum  in  the  policy.  But  this  is  too  strict.  The  defr.  in  taking  it  acted  bona 
fide  in  the  belief  that  he  was  only  taking  his  own,  and  it  would  be  unfaiivto 
add  anything  to  his  liabilities  on  that  ground.  He  must  have  time  to  allow 
executors  to  be  confirmed.  It  may,  however,  save  the  necessity  of  bringing 
these  proceedings  up  again,  if  I  state  that  the  sum  for  which  the  pursuer  has  a 
preferable  claim  is  just  that  which  the  defr.  offered  to  pay,  namely  ;£6, 15a.  8d., 
and  that  he  has  made  out  a  fedr  claim  to  rank  as  an  ordinary  debtor  for  the 
balance. 

The  case  was  continued  for  two  months,  in  order  that  the  defr.  may  have  an 
opportunity  of  confiiming  himself  as  executor,  if  so  advised. 

Act.'-A.  F.  Wight AU,--Alexandier  YeaU. 
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The  laws  against  usury  naturally  gave  rise  to  a  number  of  decisions 
relating  to  the  legality  of  contracts.  As  there  are  now  no  such 
trammels  upon  the  freedom  of  trade  as  usury  laws,  this  branch  of 
our  subject  has  indeed  lost  all  practical  interest,  but  is  nevertheless 
a  proper  study  as  well  for  the  political  economist  as  the  lawyer. 

Our  own  law  relating  to  interest  was  founded  upon  that  of  Bome ; 
we  adopted  the  principles  of  the  civilians  in  determining  when  it 
was  due,  and  followed  their  policy  of  regulating  by  statute  the 
amount  to  be  exacted.  Among  the  Somans  a  rate  had  been  fixed 
so  early  as  the  period  of  the  Twelve  Tables.  That  rate,  as  afterwards 
amongst  ourselves,  varied  at  diflFerent  periods.  The  tendency  of  the 
£oman  legislation  seems  to  have  been  rather  favourable  to  money- 
lenders, as  the  rate  of  interest  was  high,  and  was  increased.  On 
the  other  hand,  by  British  statutes,  legal  interest  which,  in  the  reign 
of  Elizabeth,  was  10  per  cent.,  was  gradually  reduced,  first  to  8,  then 
6,  and  finally  5  per  cent,  at  which  it  was  fixed  by  12  Anne,  c.  16. 

In  Scotland,  usury,  or  as  it  was  called  ocier,  was  condemned  at  an 
early  period.  It  is  laid  down  in  the  JRegiam  Majestatem  that  a 
"  paction  anent  ocker  or  vsurie  sould  nocht  be  keiped,"  although 
the  oath  interponed  thereto  is  to  be  observed.  Usury  was  de- 
nounced as  at  once  contrary  to  the  revealed  will  of  God,  and  pre- 
judicial to  the  public  good.  Kames  is  of  opinion  that  in  itself  it  is 
innocent,  but  prohibited  by  statute  with  the  view  of  preventing 
oppression ;  we  suspect,  however,  that  the  oppression  was  not  un- 
frequently  upon  the  side  of  the  borrower,  who,  if  he  lacked  money, 
was  often  possessed  of  other  and  more  formidable  powers. 

In  the  olden  times  the  ockerer  was  looked  upon  as  one  following 
an  unlawful  calling,  and  making  gain  out  of  the  misfortunes  of  his 
neighbours.  When  he  died,  the  wealth  which  he  had  accumulated 
was  not  permitted  to  descend  in  ordinary  fashion  to  his  heirs,  but 
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was  escheated  to  the  king.  But  it  was  provided  that  "  ane  ockerer 
sa  lang  as  he  lives  may  not  be  accused  or  convict/'  and  in  order  to 
overcome  the  natural  claim  of  the  heirs,  it  was  necessary  to  show 
that  the  usurer  had  up  to  the  time  of  his  death  continued  his  evil 
practice,  and  died  in  an  impenitent  condition ;  for  "gif  he  repent, 
and  desistes  before  his  deceis  to  use  the  samine  crime,  he,  his  heires, 
nor  his  gudes  shall  not  be  judged  conform  to  the  law  of  usurers  " 
{Reg.  Maj,  ii.  54).  It  was  thus,  as  Sir  George  Mackenzie  observed, 
**  Not  the  commission  of  the  crime,  but  the  continuance  in  it, 
which  was  punishable."  The  fact  of  usury  had  to  be  proved  before 
a  jury  of  "  threttie-twa  leill  men,"  neighbours  of  the  deceased. 

Special  acts  of  usury  were  defined  by  statute,  which  came  to  the 
assistance  of  the  common  law.  The  Act  of  1594,  c.  222,  indeed  sets 
forth,  that  although  usury  is  a  great  crime,  condemned  by  the  laws 
of  God  and  all  commonwealths,  it  has  been  frequently  used  through 
want  "  of  a  certain  pain  and  punishment"  It  accordingly  provides 
that  whoever  should  take  more  than  the  legal  rate  of  interest,  10  per 
cent  (fixed  by  a  previous  Act),  should  be  counted  and  esteemed  a 
usurer,  and  permits  the  borrower  to  claim  a  release  from  his  obliga- 
tion upon  revealing  the  nature  of  the  transaction.  Any  informer,  if 
the  borrower  failed  to  do  his  duty,  was  to  be  rewarded  with  the 
capital  sum. 

The  various  Scotch  statutes  just  afford  illustrations  of  the  means 
adopted  to  evade  the  law.  Thus  some  were  in  the  habit  of  retain- 
ing a  year's  interest  or  annual  rent  at  the  time  the  money  was  lent. 
Anotlmr  species  of  usury,  which  called  forth  a  special  Act,  is  thus 
described  by  Sir  George  Mackenzie.  He  speaks  of  a  class  of  men 
who,  "to  clieat  the  law,  colour  their  fraud  by  taking,  not  more 
annual  rent  directly  than  what  is  prescribed  by  the  law,  but  taking 
wadsets  of  land  from  the  borrower  for  more  than  their  annual  rent 
otm  extend  to,  and  set  back  tacks  to  them  for  payment  of  what  is 
a>»n>ed  njH^n/'  It  was  usury  to  take  a  bribe  for  the  loan  of  money, 
ov  for  eoutimiJng  tlie  loan,  and  by  the  common  law  a  man  was  for- 
biddt^u  to  insert  as  a  condition  of  a  wadset,  that  redemption  should 
not  t4\ke  place  before  a  certain  time.  Even  in  those  days,  however, 
the  question  of  how  far  these  laws  were  to  be  enforced  seems  to  have 
been  raised,  for  we  find  Mackenzie  putting  the  case  of  a  merchant 
who«  when  he  could  have  laid  out  his  capital  to  greater  profit  in 
merchandise,  lends  it  to  a  friend  at  more  than  the  legal  rate 
of  interest,  and  asking  if  in  that  case  he  could  be  punished  as  a 
usurer.  He  himself  seems  to  incline  to  an  answer  in  the  negative, 
there  being  no  animus  fcentrandi  and  no  advantage  taken  of  the 
debtor's  necessity.     However,  it  has  been  decided  otherwise. 

The  short  British  Statute  of  Anne  proceeds  upon  the  narrative 
that  the  gradual  reduction  of  interest  has  **  by  experience  been  found 
very  beneficial  to  the  advancement  of  trade  and  improvement  of 
land,"  and  that  the  state  of  public  affairs  renders  a  further  reduction 
absolutely  necessary.    The  penalty  for  taking  more  than  5  per  cent 
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was,  by  this  statute,  declared  to  be  a  forfeiture  of  the  treble  value 
of  the  money  lent 

The  numerous  decisions  under  the  heading  u^s^ry  in  the 
Dictionary  afford  no  points  of  interest,  although  serving  to  illustrate 
the  diflBculties  with  which  commerce  had  then  to  contend.  Public 
opinion  worked  slowly,  and  it  was  not  until  1854  that  the  whole  of 
the  usury  statutes  were  repealed,  and  the  lieges  left  in  perfect  free- 
dom to  make  their  own  stipulations  as  to  interest.  These  statutes 
thus  repealed  were  no  less  than  twenty  in  number — of  which  five 
were  English,  five  Scotch,  four  Irish,  and  six  British. 

Allied  to  this  obsolete  crime  of  usury  was  that  of  forestalling,  an 
offence  which  even  within  recent  times  called  forth  the  righteous 
indignation  of  the  people.  It  may  properly  be  touched  upon  under 
the  head  oi  pacta  Ulicita. 

Forestallers,  the  Dardanarii  of  the  Soman  law,  were  under  our 
old  statutes  punished  by  imprisonment  and  the  escheat  of  the  goods 
bought  and  sold,  two-thirds  going  to  the  king,  and  the  remainder  to 
the  judge  who  conducted  the  trial.  There  were  several  varieties  of 
the  offence,  which,  strictly  speaking,  consisted  in  hoarding  up  one's 
goods  with  the  view  of  creating  a  dearth  and  procuring  ultimately 
a  profitable  sale.  Hence  all  who  purchased,  with  the  intention  of 
thus  hoarding,  came  to  be  considered  as  forestallers.  It  is  obvious, 
however,  that  this  must  have  been  a  crime  somewhat  difficult  of 
proof,  as  it  had,  according  to  Mackenzie,  "  to  be  inferred  from  pre- 
sumption." It  also  amounted  to  forestalling  to  purchase  goods  on 
their  way  to  open  market,  if  at  least  with  a  design  to  deprive  the 
general  public  who  frequented  that  market  of  their  chance  of  a 
purchase.  Another  variety  consisted  in  advising  sellers  to  raise 
their  prices,  or  not  to  come  to  any  particular  market-place ;  and 
lastly,  it  was  forestalling  to  buy  for  the  purpose  of  re-selUng  at  the 
same  or  any  other  market-place  within  four  miles.  Whether  from 
the  leniency  of  our  public  prosecutoi-s,  or  from  the  low  state  of  our 
commerce,  we  know  not,  but  the  crime  of  forestalling  seems  to 
l)ave  been  one  seldom  brought  before  the  Scottish  Courts.  In  Eng- 
land, however, there  have  been  comparativelyrecent  trials  at  common 
law,  and  in  the  good  old  times  of  George  the  Third,  forestallers  met 
with  no  mercy. 

Another  set  of  transactions  struck  at  by  our  ancient  Scottish 
statutes,  although  applying  but  to  one  class  of  the  community, 
should  be  noticed  here.  The  Statute  1594,  c.  216,  prohibits  what 
is  generally  known  as  the  "  buying  of  pleas."  No  judge  or  practising 
lawyer  is,  upon  pain  of  loss  of  office,  to  purchase  any  debateable  right 
while  in  dependence  before  the  Court,  a  provision  doubtless  very 
necessary  at  a  time  when  corruption  was  more  than  suspected  in  our 
judicial  proceedings.  The  Act  itself  merely  specifies  "  lands,  teinds, 
rooms  or  possessions,"  but  it  was  at  an  early  date  so  interpreted 
as  to  cover  all  rights,  whether  heritable  or  moveable.  The  question 
seems  to  have  been  raised,  more  than  once,  whether  the  purchase 
remains  valid  in  spite  of  the  forfeiture  of  office. 
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In  the  case  of  Home  v.  Home,  Dec.  15, 1713,  M.  9502,  it  seems 
to  have  been  decided  that  the  right  so  acquired  is  not  null  But 
looking  to  some  remarks  from  the  bench,  in  a  more  modem  case,  this 
decision  is  of  doubtful  authority  (Johnstone  v.  JRome,  Feb.  1, 1831,  9 
M.  364).  This  Act  is  not  in  desuetude,  and  has  been  under  judicial 
consideration  within  recent  times.  The  statute  applies  only  to 
rights  which  are  actually  the  subject  of  litigation  at  the  time  when 
the  bargain  is  entered  into.  But  by  our  adoption  (at  all  events  to 
some  extent)  of  the  Soman  principle  concerning  a  pactum  de  quota 
litis,  the  practising  lawyer  is  prevented  from  entering  into  bargains 
for  a  share  of  the  property  concerning  which  there  is  an  intended 
litigation.  How  far  this  principle  extends,  is  well  illustrated 
by  the  case  of  Johnstone  v.  Borne  {supra),  a  case  which  it  was 
unsuccessfully  maintained  came  under  the  above-cited  statute. 
The  pursuer  was  a  country  writer  who  had  interested  himself  in 
the  case  of  a  poor  and  ignorant  man,  who  had  a  claim  to  a  small 
property.  He  proposed  to  his  client,  as  the  conditions  upon  which 
ne  would  conduct  the  lawsuit,  that  if  unsuccessful  he  would  make 
no  charges  whatever,  but  that  if  successful,  one-half  of  the  pro- 
perty to  be  recovered  should  fall  to  his  share.  The  client  consented 
to  these  terms,  binding  himself  solemnly  to  fulfil  the  whole  of  the 
agreement.  The  case  was  held  not  to  come  under  the  statute, 
because  there  was  no  actual  plea,  the  action  not  having  been  raised. 
But,  nevertheless,  the  settlement  was  set  aside  by  the  Court,  the 
client  being  held,  in  spite  of  it,  entitled  to  the  whole  of  the  property 
recovered,  and  the  agent's  claim  limited  to  professional  charges. 
But  the  Court  looked  in  this  case  to  the  fact  that  the  risk  run  by 
the  agent  was  not  great,  there  being  no  nice  point  of  law  to  settle, 
but  a  tolerably  clear  matter  of  fact,  and  from  the  remarks  which 
fell  from  the  bench  it  would  rather  appear  that  where,  from  the  risk 
incurred  in  a  litigation,  the  agent's  stipulation  appeared  reasonable, 
the  contract  would  not  be  illicit.  The  bargain,  according  to  Lord 
Glenlee,  is  not  to  be  set  aside  if  it  appear  *'  that  the  transaction  was 
very  reasonable  indeed."  When  the  lawsuit  is  at  an  end,  the  agent 
and  his  client  may  make  what  arrangement  they  please  regarding 
the  spoil 

Bonds  affecting  the  liberty  of  the  subject  were  viewed  by  the  law 
with  disfavour  even  at  a  time  when  the  modem  reverence  for  liberty 
was  unknown.  "  It  was  a  very  common  thing,"  says  Mr.  Boss,  in 
his  lectures,  "  both  in  England  and  Scotland,  for  great  lords  to  in- 
crease their  prowess  by  hiring  professed  soldiers  to  attend  them  in 
war.  To  these  they  gave  life-annuities,  and  sometimes  lands.  It 
was  also  the  custom  for  people,  unable  to  defend  themselves,  to  bribe 
the  protection  of  their  powerful  neighbours,  by  giving  part  of  their 
lands  or  annuities  out  of  them ;  and  these  deeds  were  termed  bonds 
of  man-rent,  i.e.,  one  man  renting  or  engaging  the  defence  of 
another."  Stair  terms  this  man-rent  a  kind  of  bondage,  "  whereby 
free  persons  became  the  m^n  or  followers  of  those  who  were  their 
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patrons  and  defenders."  Of  course  the  tendency  of  snch  a  system 
was  to  strengthen  the  hands  of  every  petty  despot,  and  divert  men 
from  engaging  in  the  service  of  the  country.  Accordingly  we  find, 
80  far  back  as  the  year  1457,  it  provided  by  Act  of  Parliament  that 
*'  na  man  dwelland  within  burgh,  be  founden  in  man-rent,  nor  ride 
in  rowte  in  feare  of  weir  with  na  man,  hot  with  the  King  or  officiares, 
or  with  the  Lord  of  the  burgh  that  they  dwell  in,  or  with  their 
oflSciares."  An  Act  of  James  the  Sixth  prohibited  the  making  of 
any  such  bonds  "  upon  quhatsumever  cullour  or  pretense,**  without 
the  king's  consent.  Contracts  by  which  a  person  became  bound  to 
perpetual  service  might  be  lawfully  entered  into,  in  the  case  of  the 
unfortunate  colliers  and  salters,  who  were  by  express  statute  placed 
as  a  class  under  a  sort  of  servitude.  Accordingly,  when  a  collier 
gave  his  bond  to  serve  and  work  all  the  days  of  his  lifetime  to  one 
laird,  he  was  not  allowed  to  desert  to  the  service  of  another.  The 
allegeance  that  such  an  engagement  was  "  contra  honos  mores  and 
Christian  liberty,  and  of  the  nature  of  a  bond  of  man-rent,"  was  re- 
pelled (Capringiton  v.  Oeddew,  March  24,  1632,  M.  9454).  We  find 
traces  in  Fountainhall  of  a  curious  attempt  to  extend  this  exception 
to  other  classes  of  labourers  upon  the  plea  of  local  custom.  "  X 
reported,"  he  says,  "  the  Laird  of  Woodney  against  Beid,  Beverage 
and  Bruce,  lus  fishermen,  and  Forbes  of  Foveran,  claiming  them  as 
master,  mentioned  31st  July  1696.  Woodney  claimed  them  as 
bound  to  serve  in  his  boat  by  a  tack  passed  betwixt  them.  Foveran 
contended  they  were  born  on  his  ground,  and  so  by  the  custom  of 
all  the  coast  side  were  glebce  adscriptitii,  and  could  not  hire  them- 
selves to  another  without  his  consent  no  more  than  colliers  and 
salters  may  do."  The  cause  of  liberty  however  triumphed.  "  The 
Lords,  finding  there  was  no  law  astricting  fishers  to  the  ground  where 
they  were  born,  and  that  the  custom  was  not  general,  but  only  in 
some  particular  places,  they  condemned  it  as  cerruptda  and 
unlawful,  and  tending  to  introduce  slavery,  contrary  to  the  prin- 
ciples of  the  Christian  religion  and  the  mildness  of  our  Govern- 
ment.*' They  accordingly  found  the  fishers  free  to  engage 
with  whom  they  pleased.  The  Court  even  went  the  length  of 
freeing  such  men  from  engagements,  which  they  had  voluntarily 
undertaken,  when  prejudicial  to  liberty.  A  contract  by  which 
fishermen  bound  themselves  to  serve  certain  boats  was  reduced 
in  the  case  of  Allan,  1728,  M.  9455. 

It  may  have  been  their  regard  for  the  liberty  of  the  subject 
that  caused  our  judges,  in  the  last  century,  to  set  themselves  so 
resolutely  against  all  combinations  of  workmen  for  the  purpose  of 
raising  wages.  We  suspect,  however,  that  political  prejudices 
had  more  to  do  with  it.  Be  this  as  it  may,  there  is  no  doubt  that 
in  the  Civil  Courts,  at  all  events,  the  mildest  form  of  trade  union 
was  viewed  as  an  illegal  combination,  and  its  agreements  were  pacta 
Ulidta,  To  the  criminal  aspect  of  this  question  we  shall  presently 
refer.     In  the  Court  of  Session  the  decisions  are  quite  consistent 
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and  clear.  Perhaps  no  branch  of  our  subject  is  more  interesting 
in  these  days  of  gigantic  strikes,  when  public  opinion  upon  the 
whole  question  of  labour  and  capital  has  undergone  so  great  a 
revolution. 

Turning  to  the  invaluable  Morison  we  find,  under  date  January 
21,  1766,  a  curious  specimen  of  the  old  partizan  style  of  legal 
reporting,  which  as  it  is  short,  we  may  here  quote :  "  The  journeymen 
weavers  in  the  town  of  Paisley,  emboldened  by  numbers,  began 
with  mobs  and  riotous  proceedings,  in  order  to  obtain  higher  wages. 
But  these  overt  acts  having  been  suppressed  by  the  authority  of  the 
Court  of  Session,  they  went  more  cunningly  to  work,  by  contriving 
a  kind  of  society,  termed  the  defence  box ;  and  a  written  contract 
was  subscribed  by  more  than  six  hundred  of  them,  containing  many 
innocent  and  plausible  articles  in  ord6r  to  cover  their  views,  but 
chiefly  calculated  to  bind  them  not  to  work  tmder  a  certain  rate, 
and  to  support  out  of  their  periodical  contributions  those  who, 
by  insisting  on  higher  wages,  might  not  find  employment.  Seven 
of  the  subscribers  being  charged  upon  the  contract  for  payment 
of  their  stipulated  contributions,  brought  a  suspension,  in  which 
it  was  found:  That  this  society  was  an  unlawful  combination,  under 
the  false  colour  of  carrying  on  trade,  and  that  the  contract  was 
void,  as  contra  uiUUatem  pvhlicam"  {JBarr  v.  Carr,  M.  9564). 
Here  we  have  a  specimen  of  the  simple  trade-union,  not  accom- 
panied with  violence  of  any  sort.  In  a  later  case  we  find  the  Court,  in 
order  to  put  a  stop  to  a  similar  combination,  having  recourse  to  an 
extraordinary  exercise  of  the  nobile  qfficium,  or  some  such  mysterious 
power.  The  rubric  in  the  case  of  the  Corporation  of  Master  Shoe- 
Tnahers  in  Ediiiburgh  v.  Marshall  and  others,  Dec.  11,  1798,  M. 
9573),  informs  us,  that "  where  journeymen  in  a  body  give  up  work- 
ing with  a  view  to  force  a  rise  in  their  wages,  the  Judge  Ordinary, 
in  order  to  break  the  combination,  may  ordain  them  to  return  for  a 
limited  time  to  the  service  of  their  former  masters,  although  they 
should  have  been  under  no  contract  to  do  so,  unless  satisfactory 
reasons  for  not  returning  can  be  pointed  out  by  individual  journey- 
men." This  was  of  course  nothing  more  nor  less  than  a  punish- 
ment inflicted  by  the  Civil  Court.  It  seems  to  have  originated 
with  the  Sheriff,  who  fixed  a  period  of  compulsory  service  for 
one  month  at  least.  The  men  who  resisted  pleaded  the  liberty 
of  the  subject,  and  that  they  had  full  employment  upon  their  own 
account.  But  they  pleaded  in  vain.  "  The  Lords,  while  they 
had  no  doubt  but  that  every  journeyman  might  quit  his  master's 
service,  debito  tempore,  were  equally  clear,  on  the  ground  stated 
for  the  chargers,  that  in  the  circumstances  of  this  case  the  Sheriff's 
judgment  was  right."  One  or  two,  however,  escaped  upon  special 
grounds,  satisfactory  to  the  Court.  This  view  of  trade-unions  was 
countenanced  by  the  House  of  Lords.  In  the  case  of  the  Post- 
masters of  Edinburgh,  who  had  fixed  a  certain  rate  for  posting,  and 
advertised  that  rate  in  the  newspapers,  Lord  Chancellor  Lough- 
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borough,  referring  to  these  circumstances,  said,  "By  this,  your 
Lordships  know,  they  were  imposing  a  law  to  demand  from  the 
public  a  certain  and  fixed  rate  for  posting,  which  was  illegal  and 
imwarrantable.  The  case  is  very  different  whether  an  individual 
might  or  might  not  ask  what  rate  of  posting  be  thought  fit ;  but 
he  must  not  make  a  party  business  of  it/' 

Tn  all  these  cases  it  will  be  observed  there  was  no  act  of  violence, 
nor  could  it  be  said  that  the  public  peace  was  in  any  danger.  But 
nevertheless,  in  the  eyes  of  some  of  our  judges,  such  combinations 
were  no  trifling  matter,  and  their  enormity  began  to  wax  greater 
as  the  times  became  more  troublesome.  Thus,  in  1808,  Lord 
Justice-Clerk  Hope  could  see  in  them  an  infringement  of  the 
freedom  of  the  subject,  an  extension  practised  against  the  public 
by  means  which  struck  at  the  vitals  of  order  and  civilized  society, 
downright  usurpation,  and  an  assumption  of  sovereign  authority. 

We  can  trace  the  influence  of  the  French  Eevolution  in 
bringing  about  what  was  really  a  change  (fortunately  a  tem- 
porary one)  in  our  criminal  law.  In  the  last  century,  it  seems 
to  have  beien  more  than  doubtful  whether  the  Criminal  Courts 
could  deal  with  the  members  of  a  trade  combination,  upon  the 
simple  charge  of  a  combination.  In  1808  the  matter  was 
fairly  discussed  in  the  case  of  Taylor  and  others,  who  were  mem- 
bers of  a  combination  of  paper-makers,  and  the  decision  in  that 
case  was  one  in  favour  of  the  prisoners.  It  was  held  by  a  majority 
of  ten  judges,  Hume  informs  us,  that  such  a  combination  did 
not  "  imply  that  degree  of  baseness  or  depravity  in  the  confederates 
which  were  essential  to  the  notions  of  an  indictable  crime."  How 
unwilling  the  Court  was  to  make  this  a  new  offence  is  very  clear 
from  their  finding  in  a  later  case,  which  was  to  the  effect — "  That 
though  relevant  matter  might  be  selected  from  the  charges  made 
in  the  indictment  to  infer  criminal  punishment,  they  stand '  too 
complicated  and  embarrassed,  in  the  detailed  statement  of  them 
there,  to  afford  that  clearness,  precision,  and  simplicity  which  is 
suited  for  criminal  accusation  and  jury  trial."  But  the  persistence 
of  Tory  prosecutors  was  rewarded  at  last  In  1813  a  number  of 
cotton  weavers  were  convicted  of  illegal  combination;  shortly  after- 
wards there  followed  one  or  two  other  successful  cases,  and  Hume 
could  say,  "  This  new  point  of  dittay  seems  therefore  now  to  be 
thoroughly  established."  But  the  new  point  of  dittay  did  not  long 
continue,  the  Act  of  6  Geo.  IV.  c.  129,  for  ever  emancipating 
innocent  trade  unionists  from  the  terrors  of  the  Justiciary  Court. 

Curious  light  is  thrown  upon  the  ancient  treatment  of  criminals 
in  the  case  of  Wedderburn  v.  MonorguUt  March  6, 1612,  M.  9453, 
in  which  it  was  held  that  a  paction  of  perpetual  banishment  in  lieu 
of  assythment  for  slaughter,  was  unlawful  without  the  king's 
consent.  That  contracts  of  this  kind  were  not  unknown,  appears 
from  the  report,  which  says  that  "it  was  remembered  that  the 
laird  of  Drum  and  my  Lord  Forbes  obtained  the  king  and  council's 
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consent  to  their  contract  of  banishment  of  John  Forbes  of  CoS- 
snndie,  and  his  accomplices,  and  that  the  decreet-arbitral  betwixt 
the  Arthonis  and  Walletis  for  banishment  of  the  Walletia  was  not 
sustained  until  it  was  ratified  by  the  King/' 

In  the  case  of  Stewart  v.  Galloway^  June  3, 1752,  we  find  the 
Court  refused  to  give  efiect  to  a  bond,  which  had  been  granted  to 
an  ofBcer  of  Court,  in  order  to  secure  a  pardon  for  a  crime.  In  the 
curious  case  of  Grant  v.  Davidson,  August  2, 1786,  M.  9571,  we  find  a 
man  who  had  been  guilty  of  fornication  agreeing  to  pay  a  small  sum  to 
the  kirk  treasurer,  with  the  view  of  having  8dl  proceedings  against 
him  quashed,  and  afterwards  refusing  to  fulfil  his  engagement,  on 
the  ground  that  it  was  illegal.  But  the  Court  here  held  that  "as  the 
practice  of  bargaining  with  kirk-sessions  for  irregularities  of  this 
kind  has  long  prevailed  in  Scotland,  and  the  money  thence  arising 
forms  a  very  considerable  branch  of  the  poor's  fund ;  so  there  do 
not  appear  sufficient  legal  grounds  for  preventing  it  in  future." 

Within  modem  times,  at  least,  we  find  our  Courts  consistently  op- 
posed to  every  kind  of  paction  by  which  the  purity  and  efficiency  of 
post^  of  public  trust  might  suffer.  Everything  of  the  nature  of  a  bribe 
to  obtain  such  posts,  and  every  transaction  which  might  affect  in  a 
prejudicial  manner  the  performance  of  their  duties,  has  been  treated 
as  illegal,  and  set  aside.  In  the  old  case  of  Dalrymple  v.  Shaw, 
Feb.  1, 1786,  M.  9531,  the  Court  were  agreed  "  that  it  is  contra  banos 
mores  and  illegal  for  those  in  power  procuring  from  Government 
ofiices  to  other  people,  to  stipulate  a  sum  of  money  or  any  of  the 
emoluments  either  to  themselves  or  to  third  parties."  In  that  case 
it  was  pled  that  public  offices  were  sold  every  day,  and  amongst 
others  is  instanced  that  of  the  Clerkship  of  the  High  Court  of 
Justiciary.  In  the  case  of  Mason  v.  Wilson  (November  28,  1844, 
7  D.  160),  an  agreement  between  a  Depute  and  Assistant-Clerk  of 
Session — by  which  the  latter  was  to  do  the  whole  duty  for  a  certain 
remuneration — was  set  aside  as  contrary  to  public  policy.  Lord 
Jeffrey  observed — "  What  settles  the  illegality  of  the  contract  is, 
that  the  surrogated  person  is  a  public  officer.  If  a  private  person 
had  been  appointed,  it  would  have  been  difierent.  The  sting  of  the 
thing  is  the  consolidating  two  offices,  which  the  public  are  entitled 
to  have  separately,  with  the  services  of  two  officers.  The  presumjh 
tio  juris  et  de  jure  is,  that  the  service  of  two  officers  is  necessary 
for  the  proper  discharge  of  the  duties."  In  another  case  it  was 
found  illegsd  to  agree  that  a  public  office  should  be  held  in  trust 
by  the  keeper  for  another  party,  to  whom  he  should  pay  the  emolu- 
ments. The  remarks  of  Lord  Fullerton  in  that  case  are  worthy  of 
note.  He  says — "  In  many  cases  of  that  kind  the  transaction  may 
in  itself  involve  no  impropriety  or  illicit  consideration.  When  a 
party  appointed  to  an  office,  and  entitled  to  its  emoluments,  agrees 
in  consideration  of  an  advance  of  money,  or  in  payment,  of  a 
lawful  debt,  or  for  any  other  consideration  in  itself  legal,  to  assign 
the  whole  or  part  of  the  emoluments  of  the  office,  the  transaction 
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itself  stands  clear  of  any  objection  ;  and  the  only  ground  for 
refusing  effect  to  it  is,  the  supposed  inexpediency  of  separating  the 
duties  of  the  office  from  the  emoluments,  and  the  consequent 
interest  on  the  part  of  the  public  that  the  emoluments  thus  held  to 
be  essential  to  the  due  and  effective  discharge  of  the  duties  shall 
not  be  alienable  to  a  third  party  "  {Ord  v.  Hill  &  Paul,  May  21, 
1847,  9  D.  1118).  In  England  there  seems  to  be  some  difference 
of  opinion  as  to  the  assignation  of  salaries,  etc.  Lord  Eldon  has 
laid  down  that  a  pension  for  past  services  may  be  alienated,  while 
that  for  supporting  the  grantee  in  the  performance  of  future  duties 
is  inalienable.     The  distinction  here  is  obvious. 

It  is  surely  to  our  national  credit,  that  simoniacal  practices  do 
not  appear  to  have  ever  been  common  in  Scotland.  It  may  perhaps 
be  urged,  however,  that  the  poverty  of  our  livings  would  not  afford 
much  inducement  to  this  vice.  "  No  questions,"  says  Mr.  Dunlop, 
in  his  Parochial  Law,  "  appear  to  have  come  before  the  Court  of 
Session  as  to  the  invalidity  of  presentations  in  respect  of  simony, 
although  they  have  had  occasion  to  determine  whether  pactions 
with  reference  thereto  were  lawful  when  these  were  attempted  to 
be  enforced."  In  England,  bonds  by  which  the  presentee  agi-eed  to 
resign  at  a  future  period  in  favour  of  another  person  named,  ate,  or 
at  least  were,  not  uncommon.  In  Scotland  such  bonds  would  have 
been  clearly  illegal.  In  fact  the  Court  seems  to  have  watched 
jealously,  in  the  interest  of  the  flock  and  of  the  benefice,  every 
transaction  between  the  minister  and  his  parochial  potentates. 
Where  a  minister,  in  one  case,  had  bound  himself,  for  a  sum  paid 
down,  never  to  bring  a  process  of  augmentation,  the  Court  set  aside 
the  agreement  as  a  pactum  illicitum  (Boyd  v.  Earl  of  Galloway,  Jan. 
22,  1794,  M.  9583).  This  certainly  was  going  very  far.  The 
benefice  could  not  be  proved  to  have  suffered  by  the  transaction, 
as  no  one  could  have  compelled  the  incumbent  to  bring  an 
augmentation,  and  his  successor's  claim  to  insist  upon  one  was  only 
strengthened  by  the  delay.  Nor  can  the  raising  of  a  process  of 
augmentation,  however  proper  an  act  in  the  eyes  of  lawyers,  be 
termed  one  of  the  duties  of  the  sacred  office. 

Downright  simony  could  hardly  have  been  attempted  with 
success  in  a  country  where  the  people  were  ever  on  the  alert  to  pick 
flaws  in  the  hated  system  of  lay  patronage.  But  we  have  one  or 
two  curious  specimens,  of  an  indirect  species,  preserved  to  us  in  the 
books.  When  the  parish  of  Anwoth  became  vacant  in  1769,  the 
patron  intended  to  present  a  particular  individual,  but  was  per- 
suaded from  doing  so  by  local  influence  exercised  on  behalf  of  a 
neighbouring  laird's  son.  This  young  gentleman  was  accordingly 
appointed,  but  on  condition  that  nominally  a  friend  should  pay  an 
annuity  of  £20  to  the  disappointed  candidate,  which  was  actually 
to  be  paid  in  an  indirect  way  out  of  the  teinds  due  to  the  minister 
himself  A  failure  in  payment  resulted  in  aa  action,  a  rash  proceed- 
ing, for  the  Court  not  only  declared  the  whole  transaction  simoniacal, 
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but  fined  the  piincipal  parties  concerned  {MaxwM  v.  Earl  of 
GaUaway,  January  19,  1775,  M.  9580). 

Even  an  undertaking  by  the  friends  of  the  candidate,  to  relieve 
the  heritors  of  a  parochial  burden,  in  order  to  secure  their  interest, 
has  been  set  aside  as  illegal,  and  the  guilty  parties  punished  by  fines 
{^even,  February  20,  1759,  M.  9578). 

We  have,  however,  now  given  sufiBcient  illustrations  of  our  subject, 
and  must  conclude.  Its  main  interest  is,  as  has  already  been 
indicated,  historical  A  study  of  the  gradual  change  of  opinion  by 
which  what  was  formerly  viewed  as  a  serious  pactum  illicitum  has 
come  to  be  regarded  as  innocent,  if  not  rather  meritorious,  and  vice 
versa,  ought  to  attract  many  who  are  not  professional  lawyers. 
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You  may  not  like  Lord  Brougham ;  you  may  have  no  respect  for 
his  personal  character  or  his  political  character  (assuming  that  the 
latter  had  any  existence  independent  of  the  former) ;  you  may 
fancy  that  he  was  not  only  a  consummate  orator,  but  also  a  con- 
summate inventor  of  facts;  that  his  faculty  of  imagination  grew 
with  his  growth  and  strengthened  with  his  strength,  until,  in  his 
closing  years,  in  obedience  to  the  law  of  the  strongest,  it  killed  off 
all  his  other  powers,  and  his  mind  became  of  imagination  all  com- 
pact You  may  have  an  opinion  of  this  kind  in  greater  or  lesser 
strength ;  but  you  cannot  possibly  help  reading  everything  about 
the  marvellous  man.  The  very  best  things  in  Mr.  Greville's 
Memoirs,  in  which  he  faithfully  recorded  the  hatreds  of  every  day, 
were  the  stories  about  Brougham, — ^the  stories  which  displayed  his 
dash  and  brilliancy,  his  energy,  his  humbug,  his  mendacity,  his 
vanity,  his  ludicrous  pretension  to  omniscience.  The  reason  why  we 
care  to  read  everything  about  Brougham  is  not  far  to  seek.  We  do 
so  simply  because  of  the  wonder  and  admiration  we  have  for  the 
Titanic  force  of  the  man. 

For  the  following  ana  of  Lord  Brougham's  early  career,  a 
matter  naturally  enough  of  special  interest  to  Scottish  lawyers,  we 
are  indebted  to  a  veteran  lawyer,  whose  legal  note-book  contains 
the  gatherings  of  more  than  half  a  century : — 

I. 

In  the  end  of  last  century  a  distinguished  citizen  of  Edinbuigh 
was  induced  to  write  a  comedy.  The  night  of  performance  came, 
and  the  friends  of  the  author  crowded  the  theatre  to  applaud  the 
efforts  of  the  young  Shakespeare  of  the  North.  The  first  act  was 
most  patiently  endured  on  the  score  of  friendship,  but  its  sad 
dulness  prevented  one  token  of  approbation.  The  curtain  arose 
on  the  second  act,  and  the  friendly  audience  were  fondly  hopeful 
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of  some  improvement  with  the  advance  of  the  plot,  but  matters 
were  becoming  worse.  Impatience  now  sat  visibly  on  every 
countenance,  and  a  general  feeling  existed  that  the  piece  might  be 
politely  "  damned  with  faint  praise^*  and  gently  consigned  "  to  the 
tomb  of  all  the  Capulds'*  At  length  a  supper-party  was  exhibited, 
and  one  of  the  dramatis  personce,  in  dull  prosaic  strains,  put  the 
question  to  his  companions  around  the  scenic  board,  "  What  toaM 
shall  we  next  give?"  No  sooner  was  the  question  put  than  an 
answer  was  loudly  heard  from  the  centre  of  the  pit,  "  Drink  good 
afternoon,  if  you  pleased  A  peal  of  laughter  followed  the  appro- 
priate reply,  in  which  the  actors  themselves  were  compelled  heartily 
to  join.  It  was  impossible  longer  to  persist  in  the  dull  display. 
The  curtain  fell  alike  on  the  actors  and  the  act,  which  was  thus 
gently  laughed  into  oblivion.  The  voice  proceeded  from  a  young 
man  then  a  student  in  Edinburgh ;  his  name  was  Harry  Brougham. 
How  many  times  since  then  has  his  power  of  sarcasm  driven  bad 
men  and  worse  measures  from  the  political  stage,  and  bidden  '*good 
afternoon "  to  many  a  flagrant  abuse  long  played  at  the  nation's 
cost. 

IL 

A  town  in  Scotland  delights  in  certain  traditionary  facts  con- 
nected with  the  early  history  of  a  great  man.  It  is  one  of  the 
towns  of  the  Northern  Justiciary  Circuit.  There  dwelt  an  ofBcial, 
a  man  of  wealth,  highly  respected,  and  given  to  much  hospitality. 
His  widow  recently  died  at  the  ripe  age  of  ninety  years.  She  was 
just  such  a  lady  as  would  have  been  canonized  by  Dean  Ramsay. 
She  was  full  of  anecdote,  spoke  the  pure  Doric,  and  eloquently 
upheld  the  past  age  over  the  degeneracy  of  its  successors.  Her 
husband  was  in  use  to  invite  all  young  advocates  who  went  Circuit 
to  his  house  and  table.  Sixty  years  ago,  a  young  counsel  made  his 
first  Ci^uit,  and,  it  is  said,  earned  his  first  fee  in  an  appeal  case — 
a  source  of  revenue  now  extinct.  He  received  the  usual  invitation 
to  dinner.  The  day  was  exceedingly  cold ;  and  so  soon  as  the 
newly-fledged  barrister  entered  the  drawing-room,  he  observed  that 
the  grate  was  monopolized  and  deformed  by  a  large  mass  of  coal, 
from  which  was  emitted  no  particle  of  heat.  At  once,  and  without 
leave  asked  or  obtained,  the  young  jurist  seized  the  poker,  and  with 
one  strong,  impulsive,  and  fell  blow,  he  inflicted  a  compound 
fracture  on  the  black  diamond,  and  made  the  flames  to  leap  upright 
and  shed  their  light  and  heat  around  the  apartment.  The  matron 
of  the  house  stood  astonished  at  this  daring  act  of  a  stranger,  and 
remarked,  "  Young  man,  d'ye  no  ken  that  nane  shud  meddle  wi*  a 
fire  till  seven  years  acquant  wi'  the  house?"  The  smart  reply  was, 
"  I  know  no  such  rule  ;  but  know  that  the  use  of  coals  is  to  bum 
and  give  forth  heat."  The  lady,  thereon,  sarcastically  observed  to 
her  spouse,  "  Tak'  ye  notice,  that  birkie  is  sure  either  to  mak'  a 
spune  or  spoil  a  horn."    The  good  old  lady's  prediction  was  sybilis- 
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tically  soothfast.  Many  a  spoon,  both  horn,  silver,  and  gold,  has 
the  same  person  made ;  and  it  may  be  some  few  useless,  brutish 
horns  have  been  unavoidably  spoiled  in  the  process  of  manufacture. 
It  was  not  from  any  doubts  of  Dr.  Black's  theory  of  latent  heat 
that  he  committed  the  daring  deed  of  violating  the  privacy  of  the 
fire-place,  and  interfering  with  the  lares  et  penates  of  the  domestic 
circle ;  but  he  early  had  intuitive  notions  of  utilitarian  policy — 
"  The  greatest  good  to  the  greatest  number."  '  He  was  an  experi- 
mental philosopher  after  the  school  of  James  Watt,  and  delighted 
in  the  expansive  power  and  diffusion  of  heat  set  at  liberty  and 
imparting  force.  Many  a  severe  stroke  has  he  since  inflicted  on 
idark  and  black  masses  of  corruption,  and  has  invoked  heat  and 
light  where  before  nothing  had  existed  save  cold  and  deadness.  It 
is  needless  to  add,  that  the  young  Scotch  advocate  was  Hmry 
Brougham,  and  the  Lady  Prophetess  lived  to  see  the  object  of  her 
censure  and  vaticination  the  honoured  occupant  of  the  Woolsack, 
as  Lord  Chancellor  of  England. 

in. 

In  the  beginning  of  this  century,  William  Hall,  overseer  of  a  farm 
in  Selkirkshire,  Scotland,  was  leaning  against  the  dyke  of  the  farm- 
yard, patriarchial-like  meditating  at  evening-tide,  while  a  young 
gentleman  came  up  to  him,  wished  him  a  good  evening,  and 
observed  that  the  country  around  looked  beautiful  The  two 
getting  into  conversation,  Hall,  after  a  few  observations,  asked  him 
"  Whaur  he  was  gaun  ? "  The  stranger  answered  that  he  intended 
going  to  Jedburgh.  "  And  what  business  can  ye  ha'e  at  Jeddart  ? " 
says  WulL  "  Oh,"  says  the  gentleman,  "  I  am  going  to  attend  the 
Circuit  Court,  but  my  feet  have  failed  me  on  the  road ; "  and,  ob- 
serving a  pony  in  the  farm-yard,  he  said,  "  There's  a  nice  bit  pony 
of  yours — is  it  to  sell  ? — would  you  like  to  part  with  it  ? "  "I  wadna 
care,"  says  WuU,  "  but  ma  brither  Geordie,  he's  the  farmer,  he's  at 
Selkirk  the  day ;  but  if  we  could  get  a  good  price  for't,  I  daresay 
we  micht  part  wi't."  "  What  do  you  ask  for  it  ? "  says  the  other. 
"  Ma  brither,"  quoth  Wull,  "  says  it's  a  thing  we  ha'e  nae  use  for, 
and  if  we  could  get  aught  of  a  wiselike  price  for't  it  would  be  as 
weel  to  let  it  gang."  There  were  only  two  words  to  the  bargain ; 
the  gentleman  and  Wull  agreed,  and  the  sale  was  completed  without 
missive  or  sale  note.  **  But,"  says  the  gentleman,  "  by  the  way,  I 
cannot  pay  you  to-night ;  but  if  you  have  any  hesitation  about  me, 
my  name  is  Henry  Brougham,  and  I  refer  you  to  the  Earl  of 
Buchan,  or  Mr.  George  Currie,  of  Greenhead,  who  will  satisfy  you." 
The  residences  of  this  nobleman,  and  Henry's  brother  advocate,  Mr. 
Currie,  were  in  the  neighbourhood.  On  this  reference,  without 
making  any  inquiry,  Wull  immediately  gave  the  gentleman  the 
pony,  with  the  necessary  trappings.  Wull,  being  a  man  of  extreme 
orderly  habits,  went  early  to  bed,  and  soundly  slept,  without  either 
nightmare  or  pony,  and  the  next  morning,  when  the  business  of  the 
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farm  called  him  and  Geordie  together,  says  Wnll  to  Geordie,  "  Ye 
was  unco  late  in  comin'  hame  last  nicht ;  I  selt  the  powny/'  *'  And 
wha  did  ye  sell  it  to  ? "  savs  Geordia  "  Oh,  to  a  young  gentleman." 
"  And  what  did  ye  get  for  t  ? "  Wull  having  mentioned  the  price 
— *'  My  faith,"  says  Geordie,  "  ye  hae  selt  it  weel."  "  But,"  says 
Wull,  "  I  didna  get  the  siller."  "  Ye  big  idiot !  ye  didna  gi'e  awa' 
the  powny  without  getting  the  siller  for't  ?  Wha  was  he  ? "  "  Oh, 
he  ca*d  himsel'  Henry  Brougham;  and  he  said,  if  I  had  ony 
jalousin'  aboot  him,  that  the  Earl  o*  Buchan,  or  George  Currie,  the 
advocate,  the  laird  o*  Greenhead,  would  say  he  was  guid  enough  for 
the  money.  Oh,  he  was  a  very  honest-looking  lad  ;  I  could  hae 
trusted  onything  in  his  hand."  Geordie's  temper  became  quite  un- 
governable at  Wull*s  simplicity,  and  he  was  nearly  subjecting  him 
to  Jeddart  justice.  After  the  whole  Southern  Circuit  was  finished, 
there  was  no  word  of  payment,  and  WuU's  life  became  quite 
miserable  at  Geordie's  incessant  grumbling  and  taunting — the  latter 
ever  and  anon  repeating,  "  What  a  confounded  idiot,  Wull,  was  ye  to 
gi'e  the  beast  awa'  without  the  money  to  a  man  ye  kenned  naething 
aboot,  and  who  very  likely  is  jist  ane  o'  the  genteel  vagabonds  frae 
Lunan ; "  and  the  other  as  pertinaciously  insisting  "  that  he  (the 
gentleman)  was  an  honest-looking  man :  there's  nae  fear  o'  him." 
In  the  course  of  six  weeks,  an  order  came  for  the  price  of  the  beast. 
*'  Weel,"  says  Wull,  "  didna  I  tell  ye  he  was  an  honest  man  ?  I 
kenned  by  the  very  look  o'  him."  From  that  moment  Wull  stood 
eminently  high  in  Geordie's  eyes ;  and  while  the  one  chuckled  at 
the  penetration  of  character,  the  other  was  no  less  humbled  at 
having  called  his  superior  judgment  in  question.  Wull  lived  to 
discover  that  his  estimate  of  character,  ex/acie,  was  not  unfounded, 
when,  after  a  brilliant  career,  the  buyer  of  the  shelty  became  the 
occupant  of  the  Woolsack. 

IV. 

Brougham  was  called  to  the  Scottish  Bar  in  1800,  and  one  of  his 
first  cases  was  a  cessio  at  the  instance  of  "  Edward  Eoger,  con- 
fectioner in  Falkirk,  present  prisoner  within  the  Tolbooth  of 
Stirling."  His  creditor,  incarcerator,  and  objector  was  Mary 
^litchell,  residing  in  Camelon.  He  had  embezzled  the  poor 
woman's  funds  on  pretence  of  managing  her  affairs,  and  had 
brought  her  to  poverty.  Brougham  was  for  the  woman  and 
opposed  the  application.  The  pleading  is  called  "  Objections,"  and 
is  subscribed  **  Henry  P.  Brougham."  The  date  is  10th  December 
1801.    "  J.  M^Kenzie  "  is  marked  as  agent 

The  following  extracts  will  not  be  without  interest  to  those  who 
delight  to  contemplate  the  genesis  or  germ  of  great  men : — 

"  In  compliance  with  your  Lordships'  desire,  the  objector  shall  now 
proceed  very  briefly  to  state  a  few  objections  to  the  claims  of  the  pursuer 
fur  a  Cessio  Bonorumf  and  she  is  fully  confident  that  very  little  need  be 
said  to  show  most  clearly  how  untenable  and  how  indecorous  the  bank- 
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rapt's  plea  for  meicy  isy  and  how  necessary  it  will  be  for  your  Lordshipe  to 
refoBe  extending  to  him  that  indulgence  which  the  humanity  of  our  laws 
has  provided  for  the  sole  case  of  fiulure  by  unavoidable  misfortune.  •  .  . 

«  The  manner  in  which  her  claim  was  originally  constituted,  and  the 
whole  history,  indeed,  of  her  connection  with  the  pursuer,  will  deserve 
your  Lordships'  attention  in  judging  as  to  his  pretensions  to  the  character 
and  privileges  of  an  unfortunate  man.  It  has  been  most  clearly  established 
in  the  cause  before  the  inferior  court  that  the  objector,  an  aged  person, 
bowed  doMm  alike  with  infirmities  as  with  poverty  and  years,  became 
suddenly,  by  the  death  of  her  brother,  entitled  to  a  property  of  about 
£300  sterling — a  sum  far  more  than  adequate  to  her  utmost  wants  or 
desires  :  That  the  pursuer,  by  obtaining  under  various  false  pretences  a 
power  of  managing  her  affairs,  drew  the  whole  of  her  funds,  and 
appropriated  them  to  his  own  use ;  and  that,  under  the  gross  and  impudent 
pretext  of  obtaining  an  extension  of  his  commission,  he  actually  made  her 
sign  a  paper  which  she  thought  contained  such  an  extended  factory,  but 
which  he  has  since  produced  in  process  as  a  full  discharge  receipt  and 
exoneration. 

"  This  simple  statement  requires  no  comment ;  it  scarcely  needs  the 
aggravation  of  those  means  used  to  favour  the  fraud  in  order  to  entitle  it 
to  your  Lordships'  execration.  As  if  the  mental  infirmity  natural  to  eighty 
years  of  sickly  old  age  ^  was  not  a  sufficient  aid  to  his  imposture,  he  ad- 
ministered doses  of  strong  liquors  and  noxious  drugs,  which  rendered 
every  chance  of  detection  at  the  time  impossibly  and  which  well-nigh 
covered  up  his  villany  for  ever  by  terminating  a  little  before  the  appointed 
period  the  trials  and  sufferings  of  his  wretched  neighbour.  .  .  . 

**  Were  the  objector  obliged  to  conclude  here,  she  would  confidently 
maintain  that  a  strong  case  of  objection  had  been  made  out  She  woTild 
submit  that  her  counsel  did  not  use  too  strong  language  '  when  he  offered 
to  show  at  your  bar  '  a  transaction  unequalled  even  in  the  common  busi- 
ness of  criminal  courts,'  and  she  would  call  upon  your  Lordships  to  make 
the  evident  and  l^al  distinction  between  a  man  whose  debts  are  the  result 
of  those  misfortunes  against  which  innocence  is  no  security,  and  him 
whose  own  crimes  have  brought  him  to  jail,  either  as  a  culprit  or  a  debtor. 
If  a  proof  of  negligence  or  idleness  in  carrying  on  his  business,  or  extrava- 
gance in  spending  profits,  is  at  all  times  a  sufficient  objection  to  the 
debtoi^s  claim  for  your  Lordships'  compassion,  surely  the  most  fraudulent 
conduct  in  obtaining  the  respondent's  property,  and  the  most  criminal 
dissipation  in  squandering  such  ill-gotten  wealth,  are  abundant  reasons 
for  refusing  the  present  application,  more  especially  when  those  reasons  are 
urged  by  the  very  person  who  has  so  cruelly  suffered  by  his  crimes.  .  .  . 

<'  But  your  Lordships  will  be  pleased  to  attend  to  the  following  circum- 
stances, which  prove  further  fraud  on  the  pursuer's  part^  and  entitle  the 
man,  whose  former  conduct  had  substantiated  his  character  cls  a  aioindler^ 
now  to  put  in  his  claim  to  a  place  amongst  those  whom  the  law  denomi- 
nates fraudulent  bankrupts.  The  money  obtained  from  the  debtors  of  the 
objector  was  in  great  part  paid  to  the  pursuer  at  Candlemas  last^  when 

^  The  young  advocate,  fortunately  for  his  country,  lived  to  disprove  that  mental 
infirmity  is  the  natural  resalt  of  eighty  years  of  life. 

*  From  this  it  would  appear  that  the  voung  orator  had  been  checked  from  the 
Bench  for  using  language  too  strong,  for.which  he  atoned  by  repeating  it  in  print 
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bills  to  the  amount  of  about  £300  became  due;  so  that,  between 
Candlemas  and  the  time  of  his  incarceration,  the  pursuer  spent  almost 
all  this  money.  When  jour  Lordships  see  a  man  in  the  station  of  con- 
fectioner at  Falkirk — a  rank,  surely,  of  no  great  splendour — ^living  at 
such  a  rate  for  a  considerable  space  of  time,  and  during  that  very  period 
prior  to  his  failure,  when  the  law  would  not  allow  any  transfer  of  his  pro- 
perty, you  will  be  very  apt  to  suspect  that  the  style  of  his  living  and  the 
magnitude  of  his  expenses  are  a  little  exaggerated  in  his  Statement,  not- 
withstanding the  uncommon  capacity  for  '  spirittums  liqxwra '  which  one 
set  of  vouchers  proves  him  to  have  had,  and  the  elegant  taste  for 
travelling  in  *  post-ehaises,^  which,  from  another  set  of  accounts,  we  find 
he  was  gifted  with.  But,  even  if  your  Lordships  should  not  be  inclined 
to  suspect  a  concealment  of  collusive  alienation  upon  that  ground  merely, 
the  objector  has  a  right  to  state  the  very  extravagance  of  the  articles  of 
expenditure  as  a  sufficient  objection  to  a  eessio.  Either  he  has  squandered 
the  money  of  others,  fraudulently  obtained,  with  a  certain  knowledge  of 
his  approaching  failure,  or  he  has  alienated  or  concealed  that  money,  in 
order  to  elude  their  just  claims,  and  whether  the  alienation  has  been 
made  from  dissipation  or  fraud  appears  a  matter  of  little  moment.  .  .  . 

*'  The  objector  shall  only  further  request  your  Lordships  to  consider  the 
nature  of  the  misfortunes  to  which  the  pursuer  has  attributed  his  failure. 
These  consist  of  a  variety  of  very  trifling  losses  during  seven  years  of  his 
business  ;  all  but  a  few  articles  are  reducible  to  the  heads  of  bcui  weather 
and  \i\a  father's  debts.  As  to  the  first  of  these  causes  of  failure,  your 
Lordships,  recollecting  that  all  trade  is  carried  on  subject  to  such 
casualties — that  even  the  most  profitable  business  is  attended  with  sub- 
ordinate outgoings,  and  that  the  clear  advantages  of  every  vocation  are  to 
be  estimated  between  a  comparison  between  the  profits  and  the  losses — 
will  be  of  opinion  that  the  pursuer  might  as  well  have  stated  the  main- 
tenance of  his  family  and  the  prime  cost  of  his  ware  in  his  account  of 
casualties,  as  this  minute  catalogue  of  trivial  accidents  from  which  no 
trade  carried  on  during  seven  years  can  be  free. 

''  With  respect  to  the  payment  of  his  father's  debts,  no  voucher  is  pro- 
duced ;  and  however  unwilling  the  objector  may  be  to  judge  of  him  un- 
charitably, she  can  scarcely  think  that  a  few  years  could  so  much  alter 
any  one's  character  and  conduct  as  to  change  so  piously  dutiful  a  son,  so 
gratuitously  liberal  a  paymaster,  as  this  article  represents  him,  into  the 
man  whom  she  has  had  to  do  with  from  beginning  to  end  of  her 
unfortunate  connection  with  him."  .  .  . 

N,B. — The  italics  in  these  extracts  are  from  the  original,  no  doubt  thus 
emphasised  by  the  hand  of  the  indignant  advocate.  (The  insolvent 
afterwards  committed  suicide.) 
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LITIGATION. 

During  the  last  few  years  we  have  heard  a  good  deal  about  Home 
Eule  and  a  good  deal  also  about  village  communities,  East  and 
West,  and  since  the  beginning  of  time  we  have  heard  a  great  deal 
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about  the  evils  of  litigation.  At  first  sight  there  does  not  appear 
to  be  much  connection  between  the  subjects.  .  They  have,  however, 
been  brought  all  three  together  in  an  interesting  article  in  a  recent 
number  of  the  FortnigMly  Review,  entitled  "  A  Home  Rule  Experi- 
ment in  Ceylon." 

In  1856  Sir  Henry  Ward  determined  to  resuscitate  an  old  insti- 
tution which  had  not  long  before  perished, — the  village  council  "  The 
experiment  was  watched  with  great  interest,  because,  if  the  scheme 
were  found  practicable,  and  the  members  of  the  diverse  races  in 
Ceylon  showed  themselves  capable  of  self-government,  a  way  would 
be  found  out  of  the  difficulty  caused  by  daily-increasing  litigation, 
to  which  the  people  seemed  wholly  given  up,  and  which  was  fast 
choking  the  minor  courts  with  work  that  could  not  be  overtaken. 
To  what  a  stupendous  extent  this  proneness  had  developed  amongst 
a  people  who,  prior  to  the  British  occupation  of  Ceylon,  had  few  or 
no  courts  to  go  to,  may  be  inferred  .from  the  statement  of  the 
Inspector-General  of  Police  (Mr.  G.  W.  R  Campbell,  some  time  sub- 
sequently acting  Lieutenant-Governor  of  Penang),  in  his  Police 
Administrative  Eeport  for  1869,  where  he  points  out  that  in  the 
year  under  review  nearly  a  thirteenth  of  the  whole  population  was 
brought  before  the  magistrates  as  accused  persons ;  of  these  168,000 
persons  only  a  tenth  were  convicted,  and  112,367  were  dismissed 
without  trial.    The  District  Judge  of  Colombo  (Mr.  T.  Berwick),  in 
u  letter  to  the  Colonial  Secretary,  advocating  the  establishment  of 
village  councils  as  the  proper  forum  for  the  settlement  of  trivial 
disputes,  points  out  that  the  full  significance  of  Mr.  Campbell's 
statement  is  not  apparent  until  it  is  considered  that  the  enormous 
aiTay  of  litigiousness  the  latter  instances  is  independent  of  the 
numbers  thronging  the  civil  courts."     Mr.  Berwick  makes  certain 
calculations  as  to  the  number  of  civil  causes,  which  lead  him  to 
this  startling  result :  "  It  will  not  be  very  wide  of  the  mark  if  we 
infer  that  there  is  an  annual  attendance  at  the  Courts  approaching, 
and  perhaps  equal,  to  the  whole  population;    certainly  largely 
exceeding  the  adult  population."     If  these  statements  are  not  ex- 
aggerated, the  passion  for  litigation  and  for  appearing  in  Court  in 
one  way  or  another,  had  reached  a  preposterous  height,  and  there 
was  certainly  a  necessity  for  something  being  done  to  relieve  the 
overcrowded  ordinary  courts.      One  great  point  in  favour  of  the 
proposal  for  reviving  the  village  courts  of  arbitration  was  that,  as 
the  old  village  council  had  perished  so  late  as  1843,  "  the  remem- 
brance of  these  simple  means  of  obtaining  justice  was  yet  fresh  in 
the  minds  of  some  of  the  inhabitants ;  the  village  elders  told  the 
risin^T^  generation  of  the  good  old  times  when  crops  did  not  suffer 
through  justice  having  to  be  sought  at  the  far-away  town."     It  was 
not  the  establishment  of  a  new  institution  that  was  proposed,  it 
was  the  revival  of  an  old  one.    As  was  said  by  one  of  the  Govern- 
ment agents  in  a  debate  on  the  Gansabhawa  or  Village  CouncQ 
Ordinance : — 
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"At  the  time  when  the  British  power  carried  the  last  Kandian  monarch  from 
his  throne  into  life-long  exile,  there  existed  throughout  the  Kandian  realm  a 
patriarchal  system  whereby  the  administration  of  each  village  community  was 
entrusted  to  the  natural  leaders  of  that  community.  The  village  elders,  with 
the  village  headman  as  their  president,  met  from  time  to  time  at  a  convenient 
spot,  where,  surrounded  by  all  who  cared  to  see  and  hear  and  criticise  their 
proceedings,  thev  deliberated  on  affairs  of  common  interest,  adjusted  civil  dis- 
putes, and  aw^arcLed  punishment  to  ordinary  offenders  against  person  and  pro- 
]>erty.  Cases  of  serious  crime,  rare  indeed  in  those  happy  days,  were  reserved 
for  the  consideration  of  the  king  himself.  It  is  possible  that  but  for  the  luck- 
less rebellion  in  1817  and  1818  the  British  Government  might  have  recognised 
by  legal  enactment,  at  any  rate  might  not  have  ignored,  the  competency  of  the 
Gansabhawa  in  the  matters  above  mentioned." 

"  Early  in  October  1871,"  says  the  writer  in  the  Fortnightly  HevieWy 
"  the  draft  of  the  Gansabhawa  Ordinance  was  published  in  the  Ceylon 
Government  Gazette,  and  it  was  at  once  discovered  that  none  of  its  pro- 
visions provided  for  the  revival  (if  anywhere  existing,  or  had  existed) 
of  communal  ownership,  or  cultivation  of  land  according  to  the  views 
of  the  community.  Ancient  customs  might,  however,  be  enforced  by 
the  village  council.  What  the  Ordinance  proposed  to  do  was  to  place 
in  the  hands  of  the  people  a  means  for  the  easy  and  inexpensive 
settlement  of  disputes  arising  out  of  land  occupancy  or  cultivation,  for 
putting  down  criminal  and  other  disorders,  and  uplifting  the  moral 
tone  of  the  community  by  the  establishment  of  schools  and  the  like." 
*  In  its  preamble  the  Ordinance,  as  finally  amended,  sets  forth 
"  that  it  is  expedient  to  facilitate  the  administration  of  village  com- 
munities, and  to  provide  for  the  establishment  of  village  tribunals, 
with  a  view  to  diminish  the  expense  of  litigation  in  petty  cases, 
and  to  promote  the  speedy  adjustment  of  such  cases." 

The  Ordinance  re-establishes  first  of  all  the  Village  Community 
and  the  Village  Council.  Then  it  re-establishes  the  Village  Tri- 
bunal. "  This  institution,  established  concurrently  with  the  Council 
of  Elders  for  purely  village  purposes,  has  to  do  with  the  crime  of 
the  commimity,  and  therefore  the  first  clause  (clause  20  of  the 
ordinance),  dealing  with  this  branch  of  the  reform,  provides  for 
the  appointment  of  a  president,  to  be  paid  from  the  general 
revenue.  The  oath  of  allegiance  and  the  judicial  oath  must  be 
taken  by  this  functionary,  who  is  to  have  associated  with  him  five 
(or  a  less  number  of)  councillors."  The  qualification  for  a  coun- 
cillor is,  that  he  shall  be  upwards  of  25  years  of  age,  that  he  shall 
be  possessed  of  real  property  in  his  own  right  or  that  of  his  wife 
worth  more  than  200  rupees,  and  that  he  shaU  not  have  been  con- 
victed of  theft,  fraud,  forgery,  or  any  infamous  crime,  or  have  been 
dismissed  the  public  service  for  misconduct.  "  Civil  cases,  where 
*the  debt,  damage,  or  demand  shall  not  exceed  one  hundred 
rupees,'  and  criminal  cases,  such  as  petty  thefts,  petty  assaults, 
malicious  injury  to  property,  or  cattle,  trespass,  and  maintenance 
cases,  shall  be  decided.  Power,  however,  is  given  to  the  Queen's 
Advocate,  or  his  deputy  having  jurisdiction  over  the  subdivision,  to 
stop  the  farther  hearing  of  a  case,  and  send  it  to  the  Police  Court. 
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by  the  Court  of  Eequests.  The  .first  duty  of  the  tribunal  (accord- 
ing to  clause  26)  is  'by  all  lawful  means  to  bring  the  litigant 
psurties  to  an  amicable  settlement,  and  to  abate,  prevent,  or  remove, 
with  their  consent,  the  real  cause  of  quarrel  between  them.'  That 
failing,  evidence  may  be  taken,  and  the  opinion  of  the  councillors 
given,  followed  by  that  of  the  president  If  a  difiFerence  of  opinion 
exists,  the  opinion  of  the  president  is  taken  as  the  decision,  but  a 
record  is  made  of  the  other  opinion  expressed.  A  number  of 
clauses  providing  for  the  issue  of  processes  for  apprehension  of 
offenders  follow,  as  also  a  statement  that  the  fisccd's  department 
(in  civil  cases,  and  also  in  criminal  where  fines  have  been  imposed) 
shall  enforce  the  payment  of  the  same.  To  give  efTect  to  the  desire 
expressed  in  the  preamble  for  inexpensive  and  summary  proceed- 
ings being  taken,  it  is  enacted  (clause  30)  that,  'The  proceedings 
of  these  tribunals  shall  be  conducted  in  the  native  language,  and 
shall  be  summary,  and  free  from  the  formalities  of  judicial  proceed- 
ings, and  it  shall  be  the  duty  of  such  tribunals  to  do  substantial 
justice  in  all  questions  coming  before  them,  without  regard  to 
matters  of  form ;  and  no  advocate,  proctor,  agent,  or  other  person 
(excepting  husbands  for  their  wives,  guardians  and  curators  for 
minors  and  wards,  and  agents  doing  business  in  the  subdivision  for 
absent  principals)  shall  be  permitted  to  appear  on  behalf  of  any 
party  in  any  case,  before  such  tribunals.'  Eeports  of  all  cases  are  to 
be  sent  at  regular  intervals  to  the  Government  agent" 

The  proof  of  the  pudding  is  in  the  eating  of  it  What  has  been 
the  effect  of  the  Ordinance  ?  The  writer  of  the  article  says  that, 
"tried  tentatively  in  the  first  instance,  the  Village  Councils  and 
Village  Tribunals  at  once  became  an  assured  success,  and  now  they 
are  being  established  on  every  hand."  As  to  their  working  he 
refers  to  the  testimony  of  Government  officials,  as  expressed  in  a 
recently  published  volume  of  Adininistrative  Eeports  sent  to  liord 
Carnarvon  by  Governor  Gregory.  Take  the  following  as  a  speci- 
men of  the  Government  Agent's  Eeports : — 

"The  Village  Tribunals  in  M&tal6  North  appear  to  be  a  decided  success. 
The  president  is  doing  his  work  well,  and  tfl^es  an  evident  interest  in  im- 
proving his  district. 

"  The  following  is  a  statement  of  work  done  during  1873  : — 

Cases  pending  from  1872    . 
Cases  instituted 


Cases  decided  during  1873 
Cases  pending  at  the  end  of  1873 
Decisions  appealed  against 
Decisions  i^mned  by  me    . 
Decisions  reversed 
Case  sent  back  for  further  evidence 


CiviL 

Criminal. 

5 

Na 

797 

54S 

412 

339 

390 

209 

12 

5 

6 

I 

1 

Nil 

Nil 

1 

"  The  eight  appeals  as  yet  undecided  are  those  in  which  petitions  have  been 
presented  to  me,  but  the  cases  have  not  been  sent  to  me  by  the  president 
of  Village  Tribunals^ 

<<  The  Minor  Courts  (as  a  result)  at  Dambulla  were  abolished  in  September 
1873." 


FRAUD  AS  A  GROUND  FOB  BESCISSION  OF  A  CONTRACT.       523 

From  which  tabular  statement  it  would  appear  that  there  is  still  a 
little  litigation  left  in  this  Island  of  the  Blest. 

Probably  the  best  effects  of  the  alteration  will  be  found  in  the 
suppression  of  false  charges,  the  native  presidents  having  the 
advantage  of  "  knowing  the  parties,"  and  in  the  more  speedy  and 
satisfactory  settlement  of  disputes  about  boundaries  (to  which  the 
great  majority  of  the  land  cases  related),  which,  says  the  writer 
of  the  article,  can  be  "  more  admirably  settled  by  arbitration  by 
residents  on  the  spot  than  by  any  other  means." 


FEAUD  AS  A  GEOUND  FOR  RESCISSION  OF  A 

CONTRACT. 

It  is  a  well-established  principle  of  the  law  of  this  country  that 
fraud  will  render  a  contract  voidable  ah  initio.  This  is  a  principle 
which  is  applied  both  at  law  and,  in  equity,  and  it  is  immaterial 
whether  the  Araud  is  practised  by  one  of  the  contracting  parties  upon 
the  other,  or  by  both  the  contracting  parties  upon  third  parties. 
Fermar*8  case  (4  Co.  77)  is  an  early  authority  upon  the  point. 
The  utility  of  such  a  principle  is  too  clear  to  need  demonstration ; 
without  it  all  mercantile  transactions  would  soon  lose  their  present 
character,  and  acquire  instead  the  reputation  of  sharp  practice  and 
cunning.  Granting  then  the  necessity  of  such  a  principle,  there 
will  be  found  the  best  of  reasons  for  its  introduction  into  the  transac- 
tions carried  on  by  means  of  agent&  One  of  the  latest,  and  at  the 
same  time  one  of  the  most  instructive  cases,  upon  this  latter 
question  will  be  found  in  the  Law  Tirnes  Re^ports  for  19th  June 
(32  L.  T.  Rep.  N.  S.  517),  in  The  Fanafna  and  Sovih  Pacific  Tele- 
graph  Company  (Limited)  v.  The  Indiarubber,  GhUta  Fercha,  and 
Telegraph  Works  Company  (Limited).  This  was  an  appeal  from 
Yice-Chancellor  Malins.  A  few  weeks  ago  we  discussed  this  case 
so  far  as  the  principle  of  its  decision  affected  the  performance  of  a 
contract  We  now  propose  treating  it  more  as  a  decision  upon  an 
interesting  point  in  the  law  of  agency.  The  facts  of  the  case  are 
extremely  simple.  The  Panama  Company  entered  into  a  contract 
with  the  Indiarubber  Company,  by  the  terms  of  which  the  former 
were  allowed  the  option  of  having  a  telegraph  cable  made  and  laid 
down  by  the  latter.  The  payment  was  to  be  made  by  instalments, 
beginning  with  the  order,  and  continuing  during  the  progress  of  the 
work,  in  accordance  with  the  certificate  of  B.,  an  agent  of  the 
Panama  Company.  An  order  was  given  and  a  first  instalment  of 
£40,000  paid  to  the  defendants,  together  with  £600  commission  to 
B.  Shortly  after  the  payment,  the  plaintiffs  discovered  that  a 
secret  sub-contract  existed  between  B.  and  the  Indiarubber  Com- 
pc^Ji  l>y  vhich  contract  B.  was  to  lay  the  cable  himself,  and  filed  a 
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bill  to  set  aside  the  original  contract,  and  obtain  repayment  of  the 
£40,600  paid  by  them  to  defendants  and  the  engineer  B.  The 
Vice-Chancellor  gave  judgment  in  their  favour,  and  his  decision 
was  upheld  by  the  Lords  Justices.  "  I  take  it,  according  to  my 
view  of  the  law,  to  be  clear,"  says  Lord  Justice  James,  "  that  any 
surreptitious  dealing  between  one  principal  and  the  agent  of  the 
other  principal  is  a  fraud  on  such  other  principal,  cognizable  in  this 
Court  .  ,  .  And  I  take  it  to  be  equally  clear  that  the  defrauded 
principal,  if  he  comes  in  time,  is  entitled  at  his  option  to  have  the 
contract  rescinded ;  or  if  he  elects  not  to  have  it  rescinded,  to  have 
such  other  adequate  relief  as  the  Court  may  see  its  way  to  give 
him."  His  Lordship  then  proceeded  to  consider  the  question  of 
authority,  and  in  the  course  of  his  examination  of  the  case  from 
this  point  of  view,  introduced  some  strong  illustrations  in  proof  of 
the  assertion  that  the  clearer  a  thing  is  the  more  difficult  it  is  to 
find  any  express  authority  or  any  dictum  in  its  favour — an  assertion 
which  it  is  easy  enough  to  understand,  though  it  is  so  framed  as  to 
be  equally  difficult  to  support  The  obvious  principle,  however, 
upon  which  these  illustrations  rest,  is  that  where  anything  in  the 
nature  of  a  fraud  is  committed,  a  court  of  equity  will  allow  the 
suffering  party  to  sever  the  connexion  which  has  been  made  the 
means  of  committing  the  fraud.  The  principle  is  thus  laid  down  : 
Where  there  is  a  case  which  in  the  contemplation  of  a  court  of 
equity  is  a  case  in  which  a  principal  is  conspiring  with  the  servant 
of  the  other  principal  to  induce  him  to  cheat  his  master  in  a  matter 
of  business,  the  latter  is  entitled  to  say,  "  I  will  have  nothing  more 
to  do  with  the  transaction." 

Both  the  Lords  Justices  agreed  as  to  the  justice  of  the  decision 
of  the  Court  below  in  this  case,  but  Lord  Justice  Mellish  appeared 
indisposed  to  hold  that  the  effect  of  fraud  extended  so  far  as  the 
remarks  of  Lord  Justice  James  indicated :  "  I  am  not  quite  certain 
that  I  go  the  full  length,  as  stated  by  the  Lord  Justice  (James),  iu 
thinking  that  because  a  person  has  been  a  party  to  a  fraudulent  con- 
tract of  this  kind,  the  mere  fact  of  his  having  been  guilty  of  such  a 
fraudulent  contract,  even  supposing  that  the  full  remedy  for  the 
fraud  could  be  otherwise  obtained,  would  entitle  the  party  to  say, 
'  because  you  acted  fraudulently,  therefore  I  will  have  nothing  more 
to  do  with  you,  and  I  will  not  carry  out  my  contract  with  you.' 
I  am  not  aware  of  any  authority  that  has  gone  to  that  extent" 
The  remarks  on  this  head,  however,  are  merly  obiter  dicta,  nor  do 
they  in  any  way  affect  the  plaintiff;  but  they  all  support  the 
principle  that,  wherever  there  is  proof  of  fraud,  the  party  affected 
by  such  fraud  shall  obtain  full  redress  for  that  fraud.  The 
question  really  before  the  Court  was  whether  the  defendants,  by 
their  conduct  towards  the  engineer,  did  not  make  an  essential  and 
material  difference  in  the  performance  of  the  contract ;  whether,  in 
fact,  they  did  not  make  it  impossible  for  the  plaintiffs  to  keep  him 
as  a  disinterested  engineer.     A  moment's  consideration  of  the 
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duty  of  the  engineer  enables  ns  to  answer  that  question  in  the 
afi&rmative. 

A  suggestion  made  by  the  defendants'  counsel,  to  the  effect  that 
had  the  plaintiffs  been  told  of  the  sub-contract  they  would  have 
acquiesced  in  it,  opens  up  an  important  branch  of  the  law  of 
agency,  namely,  the  duty  of  making  full  disclosures  in  cases  like 
the  present.  Vice-Chancellor  Malins  held  that  that  circumstance 
did  not  at  all  relieve  the  defendants  from  the  consequences  of  not 
having  made  the  disclosure,  and  thereby  giving  to  the  plaintiffs  an 
opportunity  of  saying  whether  they  would  or  would  not  allow  their 
agent  to  hold  a  position  in  which  his  interest  and  his  duty  would 
conflict  The  recent  case  of  Dunne  v.  English  (31  L.  T.  Rep.  N.  S. 
75),  is  an  authority  to  show  that  no  concealment  or  contrivance 
shall  enable  one  party  to  deprive  another  of  his  rights.  Again,  if 
one  party  to  a  contract  has  made  any  representation  to  the  other, 
and  the  other  on  the  faith  of  that  representation  has  agreed  to 
enter  into  the  contract ;  but  before  the  contract  is  entered  into,  the 
facts  are  materially  altered  to  the  knowledge  of  the  party  who 
made  the  representation,  but  not  to  that  of  the  other  party,  and  the 
former  allows  the  latter  to  enter  into  the  contract  in  the  belief  that 
the  party  continues  to  exist  as  represented,  the  contract  will  be  void 
(Traill  v.  Baring,  33  L.  J.,  C.  521).  This,  it  will  be  seen,  is  a  direct 
authority  in  favour  of  the  plaintiffs,  for  all  the  circumstances 
enumerated  as  being  sufficient  to  render  the  contract  void  are 
found  in  the  Panama,  &c.  Company  v.  The  Indiarubber,  &c.  Com-- 
pany.  Of  course  it  is  quite  conceivable  that  there  may  be  cases  of 
omission  to  communicate  facts  when  no  fraud  will  be  inferred,  but 
then  the  omission  must  be  made  bond  fide,  and  without  actual 
fraud  (  Vane  v.  Cobbdd,  1  En.  798).  Even  supposing  the  plaintiffs 
in  this  suit  could  have  learnt  the  truth  respecting  the  sub-contract 
by  making  inquiry,  thLs  would  not  have  availed  to  free  the  de- 
fendants from  liability,  for  where  there  is  any  wilful  concealment 
of  facts,  whereby  a  person  has  been  induced  to  enter  into  a  con- 
tract, he  shall  have  his  remedy,  irrespective  of  any  want  of  inquiry 
{The  Central  JRailway  Company  of  Venezuela  v.  Kisch,  L.  Kep.  2 
H.  L.  99).  There  are  other  cases  in  which  the  principle  applicable 
to  the  present  case  is  clearly  indicated.  In  Kemp  v.  Bose  (32  L.  T. 
Eep.  0.  S.  51)  it  was  agreed  that  the  certificate  of  an  architect  was 
to  be  conclusive  as  to  the  price  to  be  paid  for  altering  a  church,  the 
plaintiff  being  the  builder  engaged.  The  plaintiff  discovered  that 
an  arrangement  had  been  made  between  the  architect  and  the  de- 
fendants, who  were  to  pay  for  the  alterations,  that  no  more  than  a 
certain  sum  should  be  charged,  and  Vice-Chancellor  Stuart  decided 
that,  inasmuch  as  this  arrangement  put  the  architect  in  an  adverse 
position,  his  certificate  should  not  bind  the  builder.  The  principle 
of  this  case  was  afterwards  recognised  in  Kimberley  v.  Deck,  by  Lord 
Eomilly  (25  L.  T.  Rep.  N.  S.  439).  These  are  but  a  few  of  the 
many  instances  which  might  be  selected  as  indicative  of  the  strict 
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supervision  exercised  by  courts  of  equity  in  all  cases  where  a 
fiduciary  relation  exists.  That  this  is  perfectly  right  in  principle 
cannot  be  denied.  Since  fraud  may  show  it-§eK  in  numberless  ways, 
it  is  well  that  the  remedy  is  applicable  to  all  its  manifestations. 
The  decision  of  the  liords  Justices  will  be  another  authority,  if 
another  were  wanting,  to  show  that  an  agent  must  not  allow  his 
interest  to  conflict  with  his  duty,  that  he  must  not  attempt  to 
assume  incompatible  characters.  It  will  also  be  a  warning  to 
principals  that  they  will  not  be  allowed  to  make  a  material 
difference  in  the  performance  of  a  contract.  And  finally,  it  is 
equally  important  as  showing  how  essential  is  the  observance  of 
the  rule  that  requires  the  fullest  disclosure  of  the  facts  when  an 
agent  in  a  fiduciary  position  has  any  dealings  with  his  principal — 
Lav)  Times, 


COMPAEATIO  LITEEAEXTM. 

The  other  day  a  merchant  was  charged  before  Alderman  Fi^ins, 
in  London,  with  having  forged  certain  words  in  a  letter  addressed  to 
him  by  another  merchant,  and  with  having  made  a  fraudulent  use 
of  them  in  an  arbitration.  M.  Ghabot,  the  eminent  expert,  was 
examined  on  the  part  of  the  prosecution.  The  usual  evidence  was 
given.  There  was  a  distinctiveness  about  the  letter  ''  m  "  in  the 
alleged  forged  words  which  was  observable  in  the  defendant's 
writing,  and  which  did  not  exist  in  the  prosecutor's ;  there  was  a 
suspicious  look  in  the  tail  of  the  letter  "j;"  et  cetera,  et  cetera.  The 
magistrate  said  the  only  evidence  against  the  accused  was  the 
evidence  of  experts,  and  he  refused  to  send  the  case  to  trial. 

Considering  the  little  value  that  has  been  placed  upon  proof  by 
comparison  of  handwriting,  one  is  astonish^  that  so  much  in- 
genuity has  been  displayed  in  framing  the  rules  as  to  the  ad- 
missibility of  such  evidence, — what  writings  may  be  compared  with 
those  whose  authenticity  is  disputed ;  who  is  to  be  allowed  to  give 
evidence,  that  is  to  say,  what  degree  of  knowledge  of  the  genuine 
handwriting  is  required  to  enable  a  person's  testimony  to  be 
admitted;  what  value,  if  any,  is  to  be  placed  on  the  evidence  of 
mere  experts;  and  whether  their  evidence  is  admissible  at  all 
There  is  a  great  discrepancy  in  the  rules  of  different  legal  systems 
as  to  the  admissibility  of  the  evidence,  but  there  is  great  unanimity 
in  the  opinion  of  the  fallaciousness  of  the  evidence.  The  stoiy 
which  Lord  Eldon  told  of  himself  in  giving  judgment  in  the  case  of 
Ungleton  v.  Kingston,  8  Yes.  473,  affords  a  remarkable  instance  of 
the  uncertainty  of  this  class  of  testimony, — '^  A  singular  circum- 
stance applicable  to  this  point  happened  to  ma  A  deed  was  tried 
at  Westminster  Hall,  stated  to  have  been  executed  under  circum- 
stances throwing  a  good  deal  of  blot  upon  the  persons  who  had 
obtained  it.    The  solicitor,  who  was  a  very  respectable  man,  said  he 
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felt  satisfaction  that  there  were  respectable  witnesses.  One  was  the 
town-clerk  of  Newcastle ;  and  I  was  the  other.  I  could  undertake 
to  a  certainty  that  the  signature  was  not  mine;  having  never 
attested  a  deed  in  my  life.  He  looked  back  to  my  pleadings ;  and 
was  sure  it  was  my  signature  ;  and  if  I  had  been  dead  would  have 
sworn  to  it  conscientiojisly." 

The  rules  of  English  law  observed  till  recently  on  the  subject 
aie  curious.  One  rule  prevailed  in  the  Ecclesiastical  Courts — the 
courts  in  which  wills  were  proved;  another  prevailed  in  the 
Common  Law  Courts.  In  the  Ecclesiastical  Courts  comparison  of 
handwriting  was  admitted.  In  the  Common  Law  Courts,  evi- 
dence was  allowed  of  persons  who  had  seen  the  party  write,  or 
of  persons  who  were  familiar  with  the  handwriting  from  the 
knowledge  they  had  acquired  of  it,  say  in  the  course  of  corre- 
spondence ;  but  the  law  did  not  imtil  1854  allow  a  witness  actually 
to  compare  two  writings  in  order  to  ascertain  whether  both  were 
written  by  the  same  person.  They  aUowed  evidence  derived  from 
previous  acquaintance  with  the  writing,  but  not  evidence  derived 
from  mere  comparison  of  different  specimens  submitted  to  the 
witness  (see  Doe  v.  Sncklemore,  5  A.  &  K,  1st  series,  p.  703). 
Nay,  papers,  even  authentic  papers,  could  not  be  submitted  even 
to  a  jury  for  the  purpose  of  comparing  with  them  the  writing 
whose  genuineness  was  disputed,  unless  they  were  in  evidence  for 
other  purposes  of  the  cause  (JDoe  v.  Newton,  5  A.  &  E.,  1st  series, 
515).  And  further,  the  reason  why  the  jury  were  allowed  to  make 
a  comparison,  even  in  the  case  when  the  documents  were  already  in 
the  cause,  "  appears  to  me,'*  says  Lord  Denman  in  that  case, 
"  that  the  comparison  is  unavoidable.  There  being  two  documents 
in  question  in  the  cause,  one  of  which  is  known  to  be  in  the 
handwriting  of  a  party,  the  other  alleged  but  denied  to  be  so,  no 
human  power  can  prevent  the  jury  from  comparing  them  with  a  view 
to  the  question  of  genuineness ;  and  therefore  it  is  best  for  the 
Court  to  enter  with  the  jury  into  that  inquiry,  and  to  do  the  best  it 
can  under  circumstances  which  cannot  be  helped.  The  best  rule  is, 
that  comparison  of  writings  by  the  jury  shall  not  be  allowed  in 
any  case  where  it  can  be  avoided.*' 

The  rule  of  law  in  the  English  Common  Law  Courts  (or  what 
were  till  recently  the  Common  Law  Courts)  has  been  settled  by 
statute.  The  Act  28  &  29  Victoria,  cap.  18,  sec.  8,  permits  the 
comparison  by  witnesses  of  the  disputed  writing  jwith  others  proved 
to  be  genuine  to  the  satisfaction  of  the  judge  at  the  trial. 

In  France,  according  to  the  statement  of  Coleridge,  J.,  in  Doe  v. 
SuMemore  (siipra),  the  rules  of  admissibility  of  evidence  on  this 
subject  laid  down  by  the  Code,  etc,,  Procedure  Civil,  were  precise 
and  peculiar.  That  law  ''  defines  not  only  the  persons  who  are  to 
make  the  comparison,  sworn  experts,  three  in  number,  appointed  by 
the  Court,  as  agreed  on  by  the  parties,  but  the  writing  to  be  sub- 
mitted.  The  writing  must  be  of  a  public  nature,  such  as  signatures 
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made  before  a  notary  or  judge,  etc.,  or  papers  signed  in  some  pub- 
lic capacity ;  or,  if  of  a  private  nature,  they  must  be  admitted  in  the 
cause  by  the  party  to  whom  they  are  attributed  to  be  of  his  own 
handwriting;  a  previous  admission  of  them,  or  previous  proof, 
wiU  not  make  them  admissible." 

In  the  United  States  different  rules  prevail  in  different  States. 
"  In  Bennett  v.  Matthews,  7  Chicago  Leg.  News,  235  (says  the  Albany 
Law  Journal),  the  Supreme  Court  of  South  Carolina  considered  the 
proof  of  handwriting  by  comparison.  It  was  held  to  be  the  rule 
in  South  Carolina  that  comparison  of  handwriting  as  a  means  of 
ascertaining  the  genuineness  of  the  handwriting  in  question  can 
only  be  permitted  in  aid  of  doubtful  proof.  It  cannot  be  resorted 
to  as  an  original  means  of  ascertaining  the  genuineness.  {Bird  v. 
Miller,  1  McM.  L.  125 ;  Bowen  v.  Plunkett,  2  McC.  518.)  Com- 
parison of  handwritings  irrelevant  to  the  record,  to  ascertain  the 
genuineness  of  the  handwriting  in  question,  is  permitted  in  Massa- 
chusetts, Maine,  Connecticut,  Ohio  and  Vermont  In  New  York, 
New  Hampshire,  Virginia,  New  Jersey,  and  some  other  States,  this 
evidence  is  excluded."  The  "  comparison  of  handwriting  *'  referred 
to  here  appears  to  be  "  comparison  "  in  the  more  restricted  sense. 

In  Scotland  we  have  had  no  difficulty  about  the  character  or 
nature  of  the  writings  to  be  submitted  for  comparison.  Of  course 
they  must  be  proved,  or  admitted,  to  be  genuine.  But  it  is  not 
necessary  that  they  should  be  relevant  to  the  record.  Nor  is  it 
necessary  that  they  should  be  of  a  public  character.  Indeed  it  is 
hardly  rational  to  enact  that  you  shall  not  be  allowed  to 
test  a  writing  of  a  private  character  except  by  comparing  it  with 
one  of  a  public  character.  Many  people  have  an  ofl'hand  ordinary 
handwriting,  and  what  may  be  called  a  state  or  official  hand. 

But  in  Scotland  we  have  a  great  distrust  of  mere  experts — and 
justly.  Like  mad  doctors,  they  support  the  side  on  which  they 
are  engaged.  Also,  they  found  too  much  op  very  minute  circum- 
stances of  similarity  or  dissimilarity.  We  remember  of  one  case 
in  which  a  bank-clerk,  familiar  with  the  handwriting  of  the  person 
the  genuineness  of  whose  alleged  signature  was  in  dispute,  swore 
very  positively  that  the  signature  was  a  forgery.  Unfortunately  he 
stated  his  reasons  ;  one  of  the  principal  was  that  there  was  a  loop 
in  the  letter  "  1 "  of  the  signature ;  which  never  occurred  in  any 
genuine  signature.  He  was  shown  a  document  in  process  which 
was  admitted  to  be  genuine.  "  Is  there  a  loop  in  the  letter  *  1 ' 
there  ?  *' — "  Well,  yes."  "  The  same  as  in  the  disputed  signature  ?  *' — 
"  Yes."  So  this  evidence  did  not  go  for  much.  Ordinarily  the 
man  did  not  loop  his  "  Ts ;  "  occasionally  he  did.  There  was  no 
loop  in  the  letter  *'  1 "  in  any  of  the  signatures  in  possession  of  the 
alleged  forger,  which  the  forger  must  have  copied  from  if  there  was 
a  forgery.  But  there  was  this  peculiarity  in  a  signature  admittedly 
genuine,  which  the  alleged  forger  had  never  seen. 

^ime  of  our  judges  have  gone  so  far  as  to  reject  the  evidence, 
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not  only  of  engravers  and  other  mere  experts,  but  also  of  persons 
who  had  a  previous  acquaintance  of  the  handwriting.  In  a 
case  at  Ayr  Circuit,  Oct.  6, 1860  (3  Irvine  625),  where  the  charge 
was  of  having  forged  a  bill,  the  Crown  prosecutor  called  as  a 
witness  an  officer  of  the  bank,  who  had  never  seen  the  person 
whose  name  was  alleged  to  be  forged  write  or  sign  his  name,  but 
"v^hose  knowledge  was  merely  from  having  previously  seen  cheques 
and  bills  signed  with  the  person's  name.  Lord  Deas  disallowed 
the  evidence.  "  The  proposed  evidence,"  said  his  Lordship,  "  like 
that  of  an  enffraver,  was  merely  that  of  opinion.  Such  evidence 
had  been  found  of  no  use,  for  as  many  opinions  could  always  be 
obtained  on  the  one  side  as  the  other.  Evidence  of  people  who 
had  frequently  seen  the  man  write  would  have  been  received. 
Evidence  to  be  had  merely  comparatione  literarum  was  not  much  to 
be  depended  upon,  because  a  man's  signature  may  vary  very  much, 
according  to  the  peculiar  circumstances  attending  their  respective 
subscription.  Two  signatures  might  be  very  dissimilar  and  yet 
both  be  genuine."  The  jury  were,  however,  allowed  to  look  at  the 
documents  and  judge  for  themselves. 

In  the  case  of  Amot  v.  Burt,  decided  in  the  Second  Division, 
Nov.  14,  1872  (11  Macph.  62),  the  Lord  Ordinary  (Gififord)  refused 
to  receive  the  evidence  of  mere  experts  who  had  no  previous  ac- 
quaintance with  the  handwriting.  When  the  case  came  to  the 
Inner  House,  a  suggestion  was  made  to  have  the  ruling  reversed, 
and  to  allow  such  evidence  to  be  taken  then.  The  Court,  while 
declining  actually  to  hold  that  such  evidence  was  incompetent, 
stated  that  it  would  not  have  the  slightest  effect  on  their  minds, 
and  it  was  for  the  parties  to  consider  whether  it  was  worth  while 
to  incur  useless  expense.  It  might  be  urged  that  evidence  which 
is  to  have  no  effect  and  which  will  only  encumber  the  case  ought 
to  be  rejected  peremptorily.  On  this  matter  the  Lord  Justice- 
Clerk  (Lord  Moncreiff)  made  these  remarks : — 

"  The  main  evidence  on  the  question  of  forgery  is  from  the  com- 
parison of  handwriting — a  kind  of  evidence  which  often  leads  to 
fallacious  results.  During  the  debate  something  was  said  about 
experts.  I  think  that  a  person  acquainted  with  the  particular 
handwriting  of  the  party,  or  even  an  ordinary  person  unacquainted 
with  it,  is  as  likely  to  ascertain  the  truth  of  the  matter  as  those 
witnesses  who,  looking  at  it  from  a  scientific  point  of  view,  are  apt 
frequently  to  exaggerate  small  distinctions.  Such  witnesses  are  in 
a  different  position  from  men  of  skill  in  such  matters  as  chemical 
and  mechanical  facts,  which  are  not  known  to  ordinary  observers. 
In  a  question  of  the  mere  identity  of  handwriting  we  ourselves  are 
quite  able  to  judge." 

In  the  recent  case  of  Pollok  v.  Bums,  March  3, 1875  (2  Eettie, 
497),  in  which  one  of  the  allegations  made  by  the  suspenders  of  a 
charge  on  a  bill  was  that  the  signature  was  a  foigery,  Lord  Gifford 
remarked :  "  The  evidence  as  to  handwriting  is  unsatisfactory,    I 
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do  not  attach  much  importance  to  the  absence  of  the  evidence  of 
experts,  for  such  evidence  is  more  of  the  nature  of  argument  than 
of  proof.  All  they  can  do  is  merely  to  point  out  resemblances  or 
differences  in  the  disputed  signature  as  compared  with  genuine 
specimens  of  handwriting.  They  afford  valuable  assistance  to  the 
Court,  just  as  counsel  do,  but  this  Court  must  itself  judge  compara-- 
tiane  literaruni.** 
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We  had  supposed  that  this  subject  was  exhausted  some  years  ago 
in  this  Journal,  under  the  title  of  "  Law  and  Lawyers  in  Literature," 
but  recent  reading  indicates  that  "  there  are  a  few  more  left  of  the 
same  sort,"  as  the  famous  razor-strop  man  was  wont  to  say  of  his 
wares.  Some  of  these  omitted  examples  are  among  the  very  best 
The  following  is  by  James  Smith,  one  of  the  two  brothers,  authors 
of  the  famous  "  Eejected  Addresses,"  and  is  entitled  "  Westminster 
Bridge  "  :— 

"  As  late  the  Trades*  Unions,  by  way  of  a  show, 
O'er  Westminster  Bridge  strutted  five  in  a  row, 

*  I  feel  for  the  bridge,*  whispered  Dick,  with  a  shiver. 
Thus  tried  by  the  mob,  it  may  sink  in  the  river.' 
Quoth  Tom,  a  crown  lawyer, '  Abandon  your  fears  ; 
As  a  bridge  it  can  only  be  tried  by  its  piers.' " 

The  following  is  by  the  same  author : — 

"  <  What  with  briefs,  and  attending  the  court,  self  and  clerk, 
'   I'm  at  my  wits'  end,'  muttered  Drone,  the  attorney ; 
*  I  fear  'tis  a  serious  case,'  answered  Shark — 

*  You're  so  terribly  tired  by  so  Uttle  a  journey.' " 

Several  of  the  best  legal  epigrams  were  written  by  Sir  Geoi^e 
Eose.  His  verses  on  Loid  Eldon's  habit  of  "  doubting  "  are' familiar. 
The  following  on  the  same  subject,  taken  from  the  Morning  Chronicle 
newspaper,  should  have  foimd  a  place  in  our  recent  sketch  of  Eldon, 
as  being  less  well  known : — 

'*  The  Chancellor,  so  says  Lord  Coke, 
His  title  from  canceUo  took  ; 
And  every  cause  before  him  tried, 
It  was  his  duty  to  decide. 
Lord  Eldon,  hesitating  ever, 
Takes  it  from  chanceUr,  to  waver. 
And  thinks  as  this  may  bear  him  out, 
His  bounden  duty  is  to  doubt." 

Tlie  following,  by  Sir  George  Eose,  "  On  Samuel  Warren,  Esq., 
Q.C.,  and  Eecorder  of  Hull,  Author  of  *  Ten  Thousand  a  Year,* 
*  Now  and  Then,*  etc.,"  was  designed  and  received  in  good  part : — 
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'*  Warren,  though  able,  yet  vainest  of  men. 
Could  he  guide  with  discretion  his  tongue  and  his  pen, 
His  course  would  be  clear  for  *  Ten  Thousand  a  Year,' 
But  limited  else  to  a  brief  '  Now  and  Then.'" 

It  is  suspected  that  there  is  more  truth  than  poetry  in  the  latter 
half  of  the  first  line,  but  authors  in  reading  criticisms  on  themselves, 
like  children  when  eating  cake,  only  pick  out  the  plums. 

The  next  is  by  Samuel  Bishop : — 

"  In  indenture  or  deed, 
Tho'  a  thousand  you  read, 
Neither  comma  nor  colon  you'U  ken ; 
A  stop  intervening 
Might  determine  tne  meaning, 
And  what  would  the  lawyers  do  men  ? 
Chance  for  change  of  construction  gives  chance  for  new  flaws ; 
When  the  sense  is  once  fixed,  there  s  an  end  of  the  cause." 

A  prettier  compliment  to  a  lady  has  rarely  been  paid  than  the 
following  impromptu  by  Lord  Erskine,  "  on  seeing  one  of  the  Croy- 
don Belles  in  the  court  at  Elingston,  during  the  assizes : " — 

''  Whilst  petty  offences  and  felonies  smart, 
Is  there  no  Jurisdiction  for  stealing  a  heart  ? 
You,  my  fiair  one,  will  cry  *  Law  and  Court  I  defy  you  ! ' 
Concluding  no  peers  can  be  summoned  to  try  you. 
But  think  not,  fair  Shorey,  this  plea  will  secure  you. 
Since  the  Muses  and  Graces  will  just  make  a  jury." 

Some  one  versified  a  joke  of  JekyU's  as  follows : — 

"  Serjeant  Raine  was  one  day 

The  counsel  for  Hay, 
In  a  cause  that  for  Appleby  stood. 

Quoth  Jekyll  the  wit, 

'  I  have  never  heard  yet 
Of  the  rain  that  did  hay  any  good.' " 

The  following  was  an  impromptu  made  during  the  trial  of  an 
action  for  damages  for  falling  into  a  hole  in  a  public  street  in  a 
neighbouring  city,  the  defence  being  that  the  plaintiff  was  intoxi- 
cated.   The  author  is  unknown — at  least  to  fame : — 

"  The  plaintiff  fell  into  a  pit. 

As  the  state  of  one  tipsy  befitted  ; 
Though  he  cannot  recover  a  bit, 
He^  entitled  at  least  io  be  pit-ied." 

The  following,  from  Punch,  concerns  Lord  Brougham,  of  whom 
some  great  rivsd  said,  if  he  only  knew  a  little  law  he  would  know  a 
little  of  everything : — 

** '  I  wonder  if  Brougham  thinks  as  much  as  he  talks,' 
Said  a  punster  perusing  a  trial ; 
'  I  vow  since  his  lordship  was  made  Baion  Yauz, 
He's  been  vox  et  prceterea  nthiW  " 
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From  the  same  source  we  glean  the  following,  entitled,  "Dividing 
the  Woolsack :  "— 

"  *  This  Edmunds  case/  said  Westbury, 
Sarcastic,  smooth,  and  cool, 

*  Will  prove  a  case  of  ample  cry, 

But  very  little  wool.' 
Quoth  Chelmsford,  as  on  Westbury 
He  turned  a  scomfiil  back, 

*  Though  we  perhaps  don't  get  the  wool, 

You  ought  to  get  the  sack.'  *' 

The  next,  we  guess,  must  have  come  from  the  Greek : — 

"  When  Judge  D s  writes  a  letter. 

His  rhetoric  is  clear  and  strong  ; 
But  on  the  bench  it  might  be  better, — 
His  sentences  are  much  too  long." 

"The  Bar,  with  Sketches  of  Eminent  Judges,  Barristers,  etc.,  etc., 
a  Poem  with  Notes,"  is  the  title  of  a  12mo  volume  of  150  pages  of 
ten-syllable  verse,  published  in  London  in  1826.  The  author's 
name  does  not  appear,  nor  have  we  been  able  to  learn  it.  Perhaps 
our  English  brethren  can  give  us  the  information.  The  book  is  a 
very  clever  production,  full  of  wit,  sense,  and  discriminating  criti- 
cism. Most  of  the  sketches  are  somewhat  elaborate,  but  occasion- 
ally the  author  condenses  his  judgments  into  a  form  quite  epigram- 
matic.    Of  Saunders,  the  reporter,  who  was  a  most  forbidden  sloven, 

^*  Li> !  while  he  speaks,  in  groups  they  throng  as  near 
As*  their  disturbed  olfactory  nerves  can  bear. 
To  the  rHi«  precious  things  his  mouth  discloses, 
0)x^ning  their  ears  and  stopping  all  their  noses  ! 
And  gathering  seeils  of  knowledge  from  his  tongue. 
As  hungry  sparrows  pick  np  grain  from  dung ! '' 

He  draws  the  following  contrast  between  Curran  and  Phillips : — 

''  But  what  a  difference !  heaven  and  earth  !  the  one 
A  royal  eagle  soaring  to  the  sun, 
Steady  and  strong  and  daring  in  his  flight, 
Piercing  with  stedfast  eye  the  realms  of  light ; 
Or  cleaving  through  the  air  his  rapid  way, 
And  darting  swift  as  lightning  on  his  prey  ! 
Lord  of  the  air,  around,  below,  above — 
In  every  motion  still  the  bird  of  Jove. 
The  other  a  keen  hawk,  that,  when  he  flies. 
Skimming  the  fields,  or  moimting  to  the  skies, 
Flutters  his  wings  aloft — ^then  comes  down  souse, 
Pouncing  upon  a  sparrow  or  a  mouse. 
The  one  a  comet,  with  disastrous  glare, 
Gleaming  portentous  through  the  troubled  air, 
Starting  wnole  nations  with  its  awful  light — 
The  other  a  mere  school-boy's  paper  kite. 
Borne  fluttering  forward  on  the  ^dying  gale, 
With  a  brave  blazing  lantern  at  its  tail.*' 
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Of  Hale  he  gives  this  severe  judgment,  which  is  more  just  than 
the  faultless  character  attributed  to  him  by  tradition : — 

"  So  framed,  lie  wasted  oft  his  precious  nights, 
With  fawning  fools,  and  selfisk  parasites  ; 
Delighted  with  a  dainty  snug  repast, 
And  fond  of  praise  and  flattery  to  the  last ! 
Thus,  ignorant  though  learned,  and  weak  though  wise. 
He  viewed  things  often  with  distorted  eyes, 
And  truth  or  error,  right  or  wrong,  surveyed, 
As  reason  ruled,  or  superstition  swayed  ; 
Now  shining  forth  without  a  fleck  or  flaw, 
A  luminous  expounder  of  the  law, 
In  wisdom's  vast  and  various  treasures  rich, — 
Now — ^hanging  an  old  woman  for  a  witch ! " 

We  shall  be  glad  to  look  into  "  The  Bar  "  again. 

Albany  Law  JoumaL 


EEMAEKS  ON  RECENT  CASES. 

Patent — RigJU  of  Crown, — In  Feather  v.  Queen  (35  Law  J.  Eep. 
Q.  B.  200),  it  was  held  that  letters  patent  do  not  preclude  the 
Crown  from  the  use  of  the  invention  protected  by  the  patent, 
that  the  monopoly  granted  by  the  Crown  in  favour  of  the  patentee 
does  not  operate  against  the  Crown  itself,  the  granter  of  the  mono- 
poly. The  Court  held  themselves  bound  by  the  doctrine  estab- 
lished by  ancient  documents  and  the  best  authority,  that  in 
construing  grants  from  the  Crown,  a  diflferent  rule  of  construction 
prevails  from  that  which  prevails  in  construing  grants  from  one 
subject  to  another.  As  was  said  by  Lord  StoweU,  "  AU  grants  of 
the  Crown  are  to  be  strictly  construed  against  the  grantee,  con- 
trary to  the  usual  policy  of  the  law  in  the  consideration  of  grants, 
and  upon  this  just  ground,  that  the  prerogatives  and  rights  and 
emoluments  of  the  Crown  being  conferred  upon  it  for  great  pur- 
poses and  for  the  public  use,  it  shall  not  be  intended  that  such 
prerogatives,  rights,  and  emoluments  are  diminished  by  any  grant 
beyond  what  such  grant  by  necessary  and  unavoidable  construc- 
tion shall  take  away"  {The  Bebeckah,  1  Ch.  Eob.  227).  The  general 
principle  thus  stated  was  illustrated  by  the  case  of  tolls ;  however 
general  and  universal  by  the  terms  of  the  grant  the  toll  may  be 
against  the  rest  of  mankind,  the  Crown  is  nevertheless  exempt  from 
tolL  In  the  case  of  patents  it  was  observed  in  Feather  v.  Queen, 
there  was  the  strong  ground  of  public  policy  in  favour  of  preserv- 
ing the  Crown's  privilege.  "  According  to  the  Statute  of  James, 
the  power  of  the  Crown  to  grant  the  right  of  monopoly  in  the  case 
of  inventions  is  not  to  be  exetcised  where  public  inconvenience 
would  ensue.    Now  a  patentee,  having  the  sole  right  to  the  use  of 
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his  invention,  is  not  bound  to  permit  any  one  else  to  use  it ;  so 
that  if  the  Crown  were  subject  to  the  general  restriction,  the  State 
might  be  deprived  of  the  use  of  an  article  essential  to  the  public 
service — possibly  for  the  defence  of  the  realm — while  a  foreign 
power,  perhaps  an  enemy,  would  have  fuU  opportunity  to  profit  by 
the  invention,"  'per  Cockbum,  C.J.  It  may  be  quite  right  that  a 
patentee  should  not  have  the  power  of  totally  and  absolutely  pro- 
hibiting the  use  of  his  invention  in  the  service  of  his  own  state ; 
but  it  does  not  follow  that  the  Crown  should  have  right  to  use  the 
invention,  the  perfecting  of  which  has  cost  much  trouble  and  much 
expense,  without  making  any  compensation  for  the  use.  Accord- 
ingly, in  the  Lord  Chancellor's  Patent  Bill,  introduced,  but  not 
carried,  last  session,  it  was  provided  that  a  patent  should  have  tbe 
same  effect  against  the  Crown  as  it  has  against  a  subject ;  but  that 
the  administrators  of  any  department  of  the  service  of  the  Crown 
might  by  themselves,  their  agents,  contractors,  or  others,  use  the 
invention  for  the  service  of  the  Crown  on  terms  to  be  agreed  upon 
between  these  administrators  and  the  patentee,  or  in  default  of 
such  agreement,  settled  by  the  Treasury. 

In  Dixon  v.  Lcmdon  Small  Arms  Co,  (Limited)  (44  Law  J.  Eep., 
Q.  B.  63),  an  attempt  was  made  to  extend  the  principle  of  the 
Crown's  right  a  stage  further,  so  as  to  give  to  persons  contracting 
with  the  Grown  the  same  right  as  the  Crown  had  of  using  the 
patented  invention  in  the  manufacture  of  the  articles  T^ith  which 
they  had  contracted  to  supply  the  Crown.  But  the  pretension 
was  repudiated  by  the  Court.  The  plaintiff  had  patented  an 
invention  in  the  manufacture  of  rifles,  the  defendants  undertook  to 
supply  the  Government  with  a  quantity  of  rifles,  and  they  made 
use  of  the  plaintiii*s  invention  without  his  leave,  and  without  offer- 
ing to  pay  any  royalty.  The  plaintiff  did  not  like  this,  and  brought 
an  action  for  infringement  of  his^  patent.  The  Court  held  that  the 
right  of  the  Crown,  declared  in  Feather  v.  Queen,  was  in  such  a  case 
as  this  a  matter  of  no  moment ;  there  was  here  no  question  between 
the  Crown  and  a  subject ;  it  was  a  question  between  subject  and 
subject.  It  was  said  that  the  Crown  had  a  right  to  use  this  {)atent, 
and  that  the  contractors  were  really  acting  for  the  Crown.  But 
the  answer  was  that  the  alleged  infringers  were  not  in  this  trans- 
action acting  for  the  Crown,  they  were  acting  for  themselves; 
they  were  not  the  servants  of  the  Crown  employed  in  the  manu- 
facture of  rifles ;  they  were  merchants  selling  their  rifles,  they  were 
independent  of  the  Crown,  and  might  enter  into  the  contract  or  not 
as  they  pleased.  If  the  contractors  were  allowed  the  same  right  as 
the  Crown  had,  then  it  would  come  to  this : — ^if  a  manufacturer 
obtained  a  license  from  the  patentee  to  use  his  invention  under 
obligation  of  paying  a  royalty  on  the  articles  manufactured,  and  he 
accordingly  manufactured  a  quantity  of  these  articles,  not  specially 
for  the  use  of  the  Crown,  but  in  thB  ordinary  course  of  budness,  for 
the  use  of  any  one  who  chose  to  purchase  them,  the  obligation  to 
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pay  a  royalty  would  hold  in  the  event  of  a  private  person  happening 
to  purchase  them,  but  the  manufacturer  would  be  liberated  from  the 
conditions  of  his  license  if  he  happened  to  seU  them  to  the  Crown. 
As  for  the  argument  of  public  policy,  the  Court  thought  that  it 
had  no  weight  in  the  case.  The  power  of  a  patentee  to  absolutely 
prohibit  the  Government  of  his  country  from  using  his  invention 
in  the  service  of  the  State  is  not  raised  up  by  protecting  him  in 
the  control  of  the  use  of  his  invention  in  a  question  with  private 
persons. 

Carriers  as  Warehousemen. — The  decision  in  the  case  of  Mitchell 
V.  LaTicashire  and  Yorkshire  Railway  Company  (44  Law  J.  Eep.,  Q. 
B.  107),  shows,  as  we  read  it,  the  reluctance  of  judges  to  give  effect 
to  conditions  made  by  public  companies,  who  have  a  monopoly  of 
the  carrying  trade,  so  much  in  their  own  favour  as  entirely  to 
exclude  liability.  The  defendants  in  this  case  sent  goods  by  their 
railway  to  the  plaintiffs.  On  the  26th  July  the  defendant  sent  an 
advice-note  stating  that  the  goods  had  arrived,  and  that  they 
would  be  "  held  by  the  company,  not  as  common  carriers,  but  as 
warehousemen,  at  owner's  sole  risk."  An  additional  charge  was 
made  for  the  time  during  which  the  goods  were  warehoused.  The 
.plaintiffs  did  not  remove  the  goods  until  October,  by  which  time 
the  goods  had  suffered  damage  through  the  negligence  of  the  defen- 
ders. On  an  action  being  raised  by  the  owners  of  the  goods,  the 
Court  of  Queen's  Bench  held  that  the  railway  company  was  re- 
sponsible. Although  the  responsibility  of  the  railway  company  as 
carriers,  and  therefore  their  responsibility  as  insurers,  ceased  when 
they  intimated  the  arrival  of  the  goods  and  the  cessation  of  their 
character  as  carriers,  their  character  as  bailees  still  remained,  and 
the  company  incurred  liability  as  bailees  for  reward. 

That  a  railway  company  or  other  carrier  should  be  entitled  to 
charge  when  they  cease  to  act  as  carriers  and  act  as  warehousemen, 
and  that  they  should  as  warehousemen  have  a  Uen  on  property  left 
in  their  charge  when  they  act  as  warehousemen,  are  propositions  to 
which  we  think  no  exception  can  be  taken  (although  in  Oreat 
Northern  Railway  Company  v.  SfwaffiM  (43  L.  J.  Kep.,  Ex.,  89), 
the  latter  statement  was  doubted  greatly  by  Baron  Pollok),  and 
that  in  the  ordinary  case  the  company,  when  it  acts  as  warehouse- 
men and  charges  for  warehousing,  should  be  free  from  all  liability 
simply  because  it  has  just  ceased  to  act  in  the  more  onerous  capa- 
city of  carrier,  is  a  proposition  which  is  quite  ridiculous.  But  it 
appears  to  us  that  the  real  question  in  the  case  under  notice  was, 
what  was  the  bargain  between  the  parties,  and  that  depends  on  the 
construction  to  be  put  on  the  condition  in  the  notice  sent  by  the 
company  to  the  consignee,  which  condition,  whatever  it  was,  the 
consignee  acquiesced  in.  The  condition  was  that  the  goods  were 
**  held  by  the  company,  not  as  common  carriers,  but  as  warehouse- 
men, at  oumer^s  sole  risk"  Mr.  Justice  Blackburn,  who  gave  the 
leading  judgment,  said,  ^  It  seems  to  me  unreasonable  to  construe 
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these  terms  as  meaning  that  the  defendants  should  hold  the  goods 
with  the  benefit  of  receiving  rent  for  warehousing  them,  but  with- 
out any  liability  whatever,  and  except  that  they  must  not  convert 
or  seU  or  steal  them,  they  need  not  take  any  care  about  them. 
The  stipulation  is  to  be  construed  against  the  company  who  make 
it,  and  I  do  not  think  that  the  defendants  have  none  of  the  liability 
of  warehousemen.  I  think  the  words  mean  that  the  defendants 
would  hold  as  warehousemen,  and  no  longer  as  carriers  with  a 
liability  (with  the  exception  of  one  or  two  excepted  perils),  as 
absolute  insurers."  Mr.  Justice  Field  said  the  words  ai  owner's 
sole  risk  "  create  a  difficulty,  for  I  confess  I  do  not  at  present  see 
what  that  expression  provides  for." 

If  the  statement  that  the  goods  were  held  by  the  company,  not  as 
common  carriers,  but  as  warehousemen,  at  owner's  sole  risk,  simply 
meant  that  the  company  now  acted  as  warehousemen,  and  were 
free  from  liability  as  carriers,  it  was  quite  unnecessary  to  add  the 
words  "  at  owner's  sole  risk,"  But  the  words  were  inserted  in  the 
condition,  and  some  meaning  must  have  been  attached  to  them  by 
those  who  made  the  condition,  and  by  those  who  accepted  it.  The 
only  meaning  which  can  be  attached  to  the  words  "  at  owner's  sole 
risk,"  is  that  the  goods  were  at  the  sole  risk  of  the  owners.  How- 
ever, it  is  very  satisfactory  to  find  that  the  Courts  refuse  to  con- 
strue conditions  in  their  natural,  and  indeed  their  only  sense,  when 
these  are  made,  not  indeed  in  contravention  of  an  Act  of  Parlia- 
ment, but  contrary  to  public  policy,  in  an  unreasonable  spirit  and 
in  an  unfair  exercise  of  the  power  which  the  monopoly  given  to 
public  carriers  confers  upon  them.  The  only  difficulty  is  whether  one 
should  apply  that  spirit  in  a  case  where  the  company  is  not  acting 
in  its  public  function  as  a  carrier,  but  in  a  character  which  is  an 
occasional  incident  of  that,  and  grows  out  of  it.  The  Court  seems 
to  have  thought,  although  it  certainly  did  not  say,  that  something 
of  the  more  than  ordinarily  onerous  liability  imposed  upon  carriers 
remained  after  a  new  character  was  taken  up,  and  to  which  the 
defendants  would  not  have  been  subjected  if  they  had  acted  simply 
as  warehousemen  from  the  first.  It  may  be  right  that  carriers 
should  keep  the  goods  stored  for  such  a  time  as  must  elapse  before 
they  can  be  removed  and  have  the  liability  of  carriers  during  that 
time ;  but  if  they  are  called  upon  to  keep  them  an  unreasonable 
time,  it  seemS  hard  that  they  should  have  any  liability  greater  than 
ordinary  warehousemen. 

Felony  of  Carriers'  Servants, — The  8th  section  of  the  Carriers' 
Act  excepts  from  the  protection  afforded  to  carriers  by  the  leading 
sections  of  the  Act,  the  case  of  liability  arising  from  the  felonious 
acts  of  the  carriers'  servants.  In  two  recent  cases,  one  in  the 
Court  of  Session  and  one  in  the  Court  of  Queen's  Bench,  the  ques- 
tion was  considered,  what  amount  of  evidence  is  sufficient  to  show 
that  the  loss  occurred  through  the  felonious  acts  of  the  earner's 
servant,  or  rather  what  amount  of  evidence  i^  required  to  throw  on 
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the  carrier,  the  burden  of  proof  that  the  loss  did  not  occur  through  the 
cause  stated.  In  both  cases  the  question  received  the  same  answer, 
arid  apparently  in  both,  and  certainly  in  one,  the  consideration  of 
this  question,  which  in  the  circumstances  was  itself  simple  enough, 
was  complicated  by  the  opinion  given  in  a  previous  case,  the 
unsuccessful  party  having  founded  upon  that  opinion,  without 
taking  into  account  the  circumstances  in  which  the  opinion  was 
pronounced.  In  the  Court  of  Session  case  Campbell  v.  North 
British  Railway  Company  (2  Eettie,  433),  the  goods  were  despatched 
from  Perth  and  aiTived  two  days  after  at  Leeds.  On  arrival  it  was 
found  that  some  of  the  goods  had  been  abstracted  ;  there  was  no 
evidence  by  whom.  In  the  case  of  M'Queen  v.  Orea^t  Western 
Raihoay  Company  (44  L  J.  Eep.,  Q.  B.  131),  the  goods  were 
delivered  to  the  railway  company  at  Cardiff,  and,  after  lying  in  a 
truck  at  a  part  of  the  station  there  to  which  the  public  had  access, 
were  forwarded,  or  supposed  to  be  forwarded,  to  Paddington,  on 
arrival  at  which  station  it  was  discovered  that  the  goods  had  been 
abstracted ;  there  was  no  evidence  by  whom.  In  both  cases  it  was 
urged  that  there  was  a  greater  probability  that  the  company's  ser- 
vants had  committed  the  theft  than  that  any  other  person  had. 
The  answer  was  obvious.  The  only  ground  for  inferring  this 
greater  probability  is  that  these  servants  have  greater  opportunity 
than  other  people,  but  then  that  is  so  in  all  cases.  "  That  which  is 
common  to  aU  cases  cannot  be  the  distinction  between  them,"  said 
Lord  Ardmillan.  And  if  the  greater  probability  of  the  company's 
servants  having  committed  the  theft,  arising  from  the  greater 
opportunity  which  they  have  of  doing  so,  were  of  itself  sufficient  to 
infer  liability  on  the  part  of  the  company,  then  the  protection 
afforded  by  the  leading  sections  of  the  Act  would  be  done  away 
with  in  all  but  very  exceptional  cases. 

In  such  cases,  where  the  evidence  must  often  be  very  narrow, 
the  question  of  liability  depends  upon  the  onus  of  proof  In  Boyce 
V.  Chapman^  (2  Bingham,  N.C.  222),  slight  evidence  was  given  that 
the  servant  had  stolen  the  goods ;  the  jury  gave  a  verdict  against 
the  carrier ;  a  motion  being  made  for  a  new  trial,  it  was  refused  on 
the  ground  that  the  servant  should  have  been  called  as  a  witness. 
In  Vaughton  v.  London  and  North-  Western  Railway  Company  (43 
Law  J.  Eep.  N.S.,  Exch.  75),  the  circumstance  that  the  defenders 
did  not  caU  their  servants  as  witnesses  was  greatly  founded  on  by 
the  Court  in  determining  against  the  company.  In  that  case  Baron 
Pigott  said,  "  In  the  present  case  I  think  the  evidence  given  was 
more  consistent  with  the  guilt  of  the  defendants'  servants  than  with 
that  of  any  person  not  in  their  employment,  for  the  defendant^ 
servants  had  greater  opportunities  than  others.  That  being  so,  there 
was  a  case  for  the  jury,  the  onus  of  answering  which  was  upon  the 
defendants.  They  might  have  answered  it  by  calling  the  servants 
towards  whom  suspicion  was  directed,  but  they  determined  not  to 
call  witnesses.    They  preferred  to  leave  the  matter  unexplained." 
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The  reason  assigned  by  Baron  Pigott  for  holding  that  there  was  a 
greater  probability  was  rejected  in  both  the  cases  which  we  are 
noticing.  But  the  statement  ought  to  be  regarded  in  the  light  of 
the  circumstances  of  the  case  in  which  the  opinion  was  given.  In 
that  case  (as  Justice  Quain  pointed  out  in  M'Queen's  case)  two  of 
the  company's  servants  were  distinctly  charged  with  special  acts ; 
the  carter  who  signed  for  three  parcels  only  produced  two,  and 
another  servant  was  found  in  possession  of  part  of  the  missing 
goods.  Neither  servant  was  called  as  a  witness ;  and  the  circum- 
stance of  their  not  being  called  was  founded  on,  and  deservedly 
founded  on,  by  the  jury  and  by  the  Court. 

The  result  of  these  cases  is  this,  that  when  a  consignor,  wishing 
to  take  advantage  of  the  8th  section  of  the  Carriers'  Act,  desires  to 
show  that  the  loss  has  arisen  from  the  felonious  acts  of  the  carriers' 
servants,  although  it  is  not  necessary  to  fasten  the  blame  on  any 
particular  servant,  it  is  necessary  to  establish  a  prima  fdde  case 
that  the  loss  has  arisen  from  such  felonious  acts,  but  the  sipgle 
circumstance  that  the  servants  have  a  greater  opportunity  than 
others,  not  servants,  of  committing  the  theft,  from  the  greater 
opportunity  they  have  of  doing  so,  does  not  establish  a  priTna  facie 
case.  K  it  did,  then  the  orvus  imposed  on  the  carrier  of  calling  his 
servants  to  disprove  the  charge  might  have  the  effect,  as  in  the 
two  cases  referred  to,  of  compelling  the  railway  companies  to  call 
all  their  servants  employed  between  Perth  and  Leeds  and  between 
Cardiff  and  Paddington.  There  is  no  accommodation  in  our  Courts 
at  present  for  such  a  great  cloud  of  witnesses. 

In  the  cases  we  have  mentioned,  the  carriers  were  railway  com- 
panies. The  same  result  would  not  follow  in  the  case  of  parties 
who  were  carriers  and  nothing  more.  The  probability  that  a 
carrier's  servant  is  Ihe  thief  is  great  in  any  case,  but  it  is  not  so 
gi-eat  in  the  case  of  a  railway  company,  which  conveys  passengers 
as  well  as  goods,  and  whose  stations  are  necessarily  open  to  the 
public. 

Collaborateur. — It  has  been  settled  that  a  person  volun- 
tarily assisting  the  servants  of  a  master  cannot  stand  in  a  better 
position  than  those  with  whom  h6  associates  himself,  so  far  as 
regards  the  liability  of  the  master.  Degg  v.  Midland  Railway  Co., 
H.  &  N.  773,  is  the  most  frequently  quoted  authority  on  this  point 
But  cases  may  be  supposed,  and  in  point  of  fact  often  occur,  where 
persons  who  are  not  actually  bound  to  assist  do  assist,  without 
making  themselves  quoM  servants  and  reducing  themselves  to  the 
position  of  collahorateurs,  if  injury  should  be  suffered  by  them 
through  the  fault  of  the  ordinary  servants.  The  case  of  Wright  v. 
Zondo7i  and  North-  Western  Railway  Co.  (L.  R  10,  Q.  B.  298 ;  44 
L.  J.  Eep.,  Q.  B.  119 ;  32  Law  Times  Eep.,  599),  is  one  of  these. 
The  plaintiff  sent  a  heifer  to  a  station  of  the  railway  company. 
On  arrival  he  assisted  to  shunt  the  carriage  in  which  the  animal 
was,  and  in  doing  so  was  injured  by  the  fault  of  the  railway  com- 
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pany's  servants.     There  was  some  evidence  on  which  the  jury 
might  go  that  their  assistance  was  given  with  the  consent  of  the 
station-master,  and  that  it  was  the  usual  course,  when  cattle  arrived 
at  this  station,  that  the  person  in  charge  should  assist  in  the 
delivery.     The  railway  company  was  held  liable.    The  Court  dis- 
tinguished the  case  from  that  of  Degg^  in  respect  that  the  plaintiff 
was  not  a  mere  volunteer.     Cockburn,  C.J.,  said  it  must  be  taken 
that  what  was  done  by  the  plaintiflf  was  done  by  the  consent  of 
the  station-master,  and  that  being  so,  he  was  not  in  the  position  of 
a  volunteer  or  quasi  servant,  so  as  to  be  bound  to  take  upon 
himself  all  the  risks  of  the  employment  in  which  he  was  engaged. 
And  Field,  J.,  said,  "  The  station-master  is  agent  of  the  company  to 
deliver  goods,  and  if  he  assented  to  some  other  mode  of  deliveiy 
than  the  usual  one,  he  would  bind  the  company  thereby."     In  the 
Scotch  case  of  Wyllie  v.  Caledoivian  Railway  Company^  Jan.  27, 
1871  (9  M.  P.  463),  the  circumstances  were  much  alike,  but  the 
ground  of  decision  stated  was  not  the  same,  and  it  was  a  sounder 
one.     In  the  latter  case,  the  servant  of  the  owner  of  the  cattle  was 
assisting  to  place  the  cattle  in  the  trucks  when  he  was  injured 
through  the  fault  of  the  railway  company's  servants.    The  company 
was  held  liable,  and  the  reason  stated  was  that  he  was  acting  not 
in  the  service  of  the  company,  but  in  his  master's  service.      In 
Wrights  case,  the  true  reason  of  liability  appears  to  be  that  the 
plaintiff  was  acting  in  his  own  service,  and  could  not  therefore  be 
called  a  collaborateur  of  the  company's  servants.     If  the  station- 
master  had  forbidden  him  to  act,  that  would  have  been  a  different 
matter.     But  the  circumstance  of  the  station-master  not  objecting 
to  the  assistance  of  the  volunteer  is  surely  not  a  matter  of  any 
importance,  after  the  case  of  Wilson  v.  Merry  and  Cuninghame, 
in  which  it  was  held  that  the  subordinate  superior,  the  managing 
man,  was  a  fellow-servant  of  the  workman  whom  he  commanded. 

Ballot  Ad. — Several  cases  under  the  Ballot  Act  have  not  long 
since  been  decided  by  the  Court  of  Common  Pleas.  The  most 
recent  of  these  is  the  case  of  Woodward  v.  Sarsons  (32  Law  Times 
Eeports,  C.  P.  868),  and  it  is  of  all  the  recent  cases  the  one  of  the 
greatest  practical  importance  to  electors  and  candidates,  for  it  relates 
to  the  proper  mode  of  marking  the  ballot  papers,  and  what  deviations 
from  the  ordinary  form  are  fatal  to  the  vote.  It  is  a  case  of  special 
interest  to  Scottish  lawyers,  because,  on  two  points  which  were 
decided  in  the  well-known  Wigtovm  Burghs  case,  it  brings  the  Eng- 
lish Courts  into  direct  conflict  with  the  Scottish  Courts,  and  estab- 
lishes a  different  law  in  the  two  countries.  In  the  Wigtown  case,  it 
was  held  by  the  Court  (Lord  Benholme  dissenting)  that  a  double 
cross,  or  an  addition  of  a  line  to  the  cross,  or  marking  the  cross  on 
the  left  instead  of  the  right-hand  side  of  the  candidate's  name, 
vitiated  the  vote.  The  Court  of  Common  Pleas  have  given  an 
opposite  decision.  The  ground  on  which  the  majority  of  the  judges 
in  the  Scottish  Courts  appear  to  have  gone  was,  that  there  was  a 
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departure  from  the  mode  of  marking  the  paper  prescribed  in  the 
"  Directions  for  the  Guidance  of  Voters,"  which  afibrded  means  of 
identifying  the  votes.  But,  somewhat  inconsistently  with  this, 
votes  were  accepted  where  additions  were  made  to  the  feet  of  the 
cross,  so  as  to  make  it  like  the  letter  X — a  deviation  by  which  a 
voter  might  be  identified  just  as  much  as  by  the  addition  of  a  line. 
In  the  judgment  there  was  a  good  deal  of  consideration  as  to  what 
amount  of  irregularity  would  vitiate  a  vote ;  but  little  was  said 
about  the  question  what  parts  of  the  Act  are  directory,  and  what  are 
imperative,  the  first  question  to  be  considered,  and  on  the  answer  to 
which  the  whole  matter  turns.  This  question  was  thrust  into  the 
background.  The  English  judges  have  held  that  it  is  only  in  the 
"  Directions  for  the  Guidance  of  Voters  "  that  there  is  a  direction  to 
put  a  cross  on  the  right  hand  side,  that  these  directions  are  merely 
directory,  not  imperative,  and  consequently,  that  a  double  cross,  or 
a  cross  and  a  line,  or  a  cross  on  the  wrong  side,  cannot  vitiate  the 
vote,  unless,  indeed,  proof  were  given  that  by  such  marking  the 
votes  could  be  identified.  "  There  can  be  no  doubt,"  said  Coleridge, 
C.J.,  who  delivered  the  written  judgment  of  the  Court  (Coleridge, 
C.J.,  Brett,  Archibald,  and  Denman,  JJ.),  "as  to  the  intention  to 
vote,  and  no  doubt  as  to  the  intention  to  vote  emphatically  for  one 
candidate.  If  there  were  evidence  of  an  arrangement  that  the 
voters  should  place  two  marks  so  as  to  indicate  that  it  was  he,  that 
voter,  who  had  used  that  ballot  paper,  then,  by  reason  of  such  evi- 
dence, such  double  mark  would  be  a  mark  by  which  the  voter 
could  be  identified,  and  then  the  papers,  upon  such  proof  being 
given,  should  be  rejected.  But  the  mere  fact  of  there  being  two 
single  crosses  is  not  in  our  judgment  a  substantial  breach  of  the 
statute." 

Sir  Charles  Dilke,  during  last  session  of  Parliament,  desired  to 
have  a  commission  or  committee  to  inquire  into  the  defects  of  the 
Ballot  Act.  He  was  put  ofif  on  the  ground  that  in  the  course  of 
the  election  petitions  there  would  be  judicial  interpretations  of  the 
doubtful  parts  of  the  Act.  We  have  got  at  last  two  judicial  inter- 
pretations of  the  part  of  the  Act  of  greatest  everyday  importance, 
and  the  decisions  are  contradictory.  Surely  next  session  a  short 
Act  will  be  passed  to  declare  the  law,  and  make  it  the  same  in 
Scotland  and  in  England. 

Several  other  instances  of  peculiarity  in  the  markinj^  of  ballot 
papers  occurred  in  this  case.  The  Court  disallowed,  as  clearly  bad, 
a  paper  on  which  the  voter's  name  was  written,  and  with  some 
hesitation  a  paper  on  which  the  candidate's  name  was  written. 
The  Court  yielded  "  to  the  suggested  rule  that  the  writing  by  the 
voters  of  the  name  of  the  candidate  may  give  too  much  facility,  by 
reason  of  the  handwriting,  to  identify  the  voter."  The  Court 
allowed  a  vote  marked  with  a  single  line,  "  because,  as  the  ballot 
paper  was  handed  in  by  the  voter,  the  mark  substantially  indicated 
that  the  voter  intended  to  vote  for  the  candidate  against  whose 
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name  it  was  placed,"  in  which  decision  they  differed  from  the 
whole  of  the  judges  in  the  Wigtown  case.  In  the  Wigtovm  case  Lord 
Benholme  remarked  that  in  such  a  case  the  voter  failed  to  declare 
his  choice,  the  act  of  voting  not  being  completed.  The  Court  of 
Common  Pleas  also  allowed  ballot  papers  marked  with  three  crosses, 
marked  with  a  star  instead  of  a  cross,  and  one  where  the  letter  P 
was  added  to  the  cross.  The  latter  decision  being  evidently  on  the 
ground,  that  although  the  name  of  a  candidate  written  on  the 
paper  might  afford  evidence  of  handwriting,  a  single  letter  did  not 
afford  sufficient  material  for  such  identification.  From  the  report 
of  this  case  it  appears  that  another  ballot  paper  was  rejected 
because  the  letters  "  C  N "  were  placed  aft^r  the  cross.  Surely 
this  is  drawing  the  line  very  fine.  One  capital  letter  does  not 
afford  means  of  identification.  Two  capital  letters  do.  All  along 
we  have  thought  that  the  Court  of  Session  took  too  strict  a  view 
of  the  requirements  of  the  Act.  But  the  Court  of  Common  Pleas 
seems  to  be  erring  on  the  other  side. 

Some  parts  of  this  English  decision  are,  we  think,  open  to  ques- 
tion. The  same  remark  applies  to  some  of  the  reasons  given. 
For  example,  it  is  said  by  Lord  Coleridge,  that  the  only  part  of 
the  Act  which  is  imperative  is  the  first  part  (that  which  contains 
the  sections).  The  rules  in  Schedule  I.  are  only  directory.  Now, 
we  can  understand  that  what  are  called  directions  for  the  guidance 
of  voters  are  directory.  If  directions  are  not  directory  one  does  not 
very  well  know  what  are  so.  But  we  doubt  very  much  whether  there 
are  not  some  of  the  many  rules  just  as  imperative  as  the  sec- 
tions are.  Further,  his  Lordship  says  that  all  that  is  absolute  in 
the  Act  is  that  the  vote  shall  be  given  in  secret.  If  this  is  done, 
that  is  enough ;  but  this  must  be  done ;  and  apparently  he  thinks 
the  vote  would  be  void  if  not  given  in  secret.  It  is  quite  true 
that  in  the  2nd  section  of  the  Act  it  is  said  that  "  the  voter  having 
secretly  marked  his  vote  on  the  paper,  and  folded  it  up,  so  as  to 
conceal  his  vote,  shall  place  it  in  an  enclosed  box."  But  there  is 
no  penalty  for  not  marking  the  vot«  in  secret,  and  no  sanction  of 
nullity  in  the  case  of  a  vote  not  marked  in  secret;  although 
there  are  penalties  for  many  other  acts,  and  the  sanction  of  nuUity 
is  imposed  in  several  cases  of  irregularly  marked  papers. 

Another  irregularity  which  presiding  officers  have  a  mysterious 
fancy  for  committing  was  the  subject  of  decision  in  this  case.  The 
presiding  officer  had  marked  the  voter's  number  on  the  register  on 
the  face  of  the  ballot  paper  instead  of  on  the  counterfoil.  He  did 
so  with  294  ballot  papers.    They  were  aU  rejected. 

The  election  was  not  overturned,  because  it  had  really  been  con- 
ducted according  to  the  principles  of  the  Act,  and  although  both 
candidates  had  suffered,  the  result  would  have  been  the  same;  sup- 
posing no  bungling  had  been  committed  and  no  votes  spoiled. 

In  Scotland  we  have  never  had  any  doubt  of  the  right  of 
a  candidate  in  an  election  under  the  Ballot  Act  to  be  present  in  a 
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polling  station  or  at  the  counting  of  the  votes,  not  merely  when  he 
happens  to  be  acting  as  agent  or  assisting  his  agent,  but  simply  in 
his  character  as  candidate.    Bule  51  seems  to  make  the  matter 
beyond  doubt.    In  the  case  of  Clementson  v.  Mason,  44  Law  Journal 
Eep.  (C.  P.)  171,  the  question  was  tried,  and  a  very  lengthy  judg- 
ment was  given  by  Mr.  Justice  Brett  in  favour  of  the  view  on 
which  we  have  in  Scotland  always  acted.     The  learned  judge 
pointed  out  considerations  to  be  found  in  the  Act  in  favour  of  the 
idea  that  the  candidate  had  not  right,  as  such,  to  be  present.     The 
object  of  the  Act  is  to  promote  secresy  of  voting,  and  a  declaration 
of  secresy  is  required  from  presiding  officers,  agents,  etc.,  but  not  from 
candidates ;  a  not  unfair  inference  from  which  is  that  their  presence 
was  not  contemplated.    The  leading  clauses  of  section  4,  prohibit- 
ing violation  of  secJresy  by  those  present  officially,  and  not  as  voters, 
at  the  polling  stations,  and  at  counting  of  the  votes,  are  directed 
against  officers,  clerks  and  agents,  not  against  candidates.     Then 
section   11,  which  provides  a  penalty  for  wilful  misfeasance,  or 
wilful  act  or  omission,  is  directed  against  returning  officers,  pre- 
siding officers,  and  clerks,  but  not  against  candidates.     But  the 
strongest  provisions  in  the  Act  in  favour  of  Ihe  exclusion  of  candi- 
dates are  those  in  Eule  21,  which  says  that  the  presiding  officer 
shall  exclude  from  the  polling  station  all  persons  "  except  the  clerks, 
the  agents  of  the  candidates,  and  the  constables  on  duty;"  and 
Eule  «33,  which  says  tliat  "  the  returning  officer,  his  assistants,  and 
clerks,  and  the  agents  of  the  candidates,  and  no  other  person,  except 
with  the  sanction  of  the  returning  officer,  may  be  present  at  the 
counting  of  the  votes."    So  far  everything  seems  to  be  against  the 
right  of , the  candidate  to  be  present  at  any  of  the  proceedings, 
except  indeed  at  the  nomination ;  and  in  that  case  there  are  express 
words  providing  for  that.     But  then  we  come  to  Eule  51,  which 
deals  expressly  with  the  candidate's  right  to  be  present : — '*  A  can- 
didate may  himself  undertake  the  duties  which  any  agent  of  his,  if 
appointed,  might  have  undertaken,  or  may  assist  his  agent  in  the 
performance  of  such  duties,  and  may  be  present  at  any  place  at 
which  his  agent  may  in  pursuance  of  this  Act  attend."    In  certain 
circumstances  then,  at  least,  the  candidate  may  be  present,  so  that 
the  total  exclusion  provided  by  Eules  21  and  33  cannot  hold. 
But  is  the  presence  only  allowable  when  the  candidate  undertakes 
the  duty  of  agent,  or  assists  the  agent  ?    The  third  part  of  Eule  51, 
"  and  may  be  present,"  etc.,  must  express  a  general  right ;  it  cannot 
be  held  as  being  meant  to  express  a  right  existing  in  the  case  of  his 
assisting  his  agent  in  the  performance  of  the  agent's  duties,  one  of 
which  is  to  be  present  in  the  polling  station,  for  the  third  part 
would  then  be  pure  tautology,  as  a  candidate  cannot  assist  without 
being  present,  and  although  the  "undertaking"  the  duties  of  an 
agent  may  in  one  sense  of  the  term  not  imply  presence,  because  a 
person  may  fail  to  do  what  he  has  undertaken,  yet "  the  third  part, 
if  it  is  to  be  read  with  one  of  the  former  parts,  must,  according  to 
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the  ordinary  rules  of  grammar,  be  read  along  with  the  other/'  and 
we  have  seen  that  it  cannot. 

We  doubt  very  much  if  the  word  "  undertake"  in  Eule  51  has 
the  very  limited  meaning  suggested. 

"  41though  (says  Brett,  J.)  there  are  strong  grounds  to  be  col- 
lected from  the  consideration  of  other  parts  of  the  statute  and  its 
schedules  for  suspecting  that  the  intention  was  only  to  give  a 
limited  right  to  the  candidate  of  being  present  as  such  at  the  poll- 
ing stations,  and  at  the  place  for  counting  the  votes,  still  there  is 
nothing  to  make  it  sufficiently  certain  that  the  words  ought  not  to 
be  construed  according  to  their  ordinary  and  grammatical  significa- 
tion ;  and  then  they  signify  that  the  candidate  may  as  such  be  pre- 
sent at  any  polling  station  and  at  the  place  of  coimting  the  votes. 
The  word  '  candidates'  is  the  word  which  must  be  read  into  the 
exceptions  in  Bules  21  and  33.  Nothing  must  be  read  into  this 
rule  51." 

It  strikes  us  that  this  is  scarcely  the  proper  way  to  put  it  Eules 
21  and  33  are  repugnant  to  Bule  51 ;  but  the  latter  happens  to  be 
the  last,  and  there  is  authority  for  saying  that  in  a  case  of  repug- 
nancy between  different  sections  of  a  statute  the  last  must  rula 

Mr.  Justice  Denman  gave  a  direction  at  the  trial  (it  was  a  trial 
for  assault  raised  by  the  candidate  against  the  presiding  officer  for 
illegally  causing  him  to  be  ejected  from  the  polUng  station)  against 
the  candidate's  right  to  be  present.  He  altered  his  view  when  the 
question  was  discussed  before  the  Common  Pleas. 

jRestrairU  of  Marriage. — ^There  was  a  good  deal  of  discussion  on 
this  subject  in  a  case  decided  in  the  Second  Division  of  the  Court 
of  Session  last  summer  session.  The  distinction  in  this  subject — 
what  conditions  are  or  are  not  void — ai-e  rather  fine  in  all  countries, 
and,  as  is  to  be  expected,  the  English  law  does  not  here  depart  from 
its  traditional  character.  In  the  case  of  Bdlairs  v.  Bellairs,  decided 
last  year,  Sir  George  Jessel,  the  Master  of  the  BoUs,  explained  the 
state  of  the  law :  A  general  prohibition  of  marriage  is  void  as  a  con- 
dition defeating  a  gift  of  purely  personal  estate :  a  rule  which  does 
not  apply  to  land  and  charges  on  land.  In  Bellairs'  case  the  fund 
was  mixed,  and  in  accordance  with  a  general  principle,  it  was  held 
that  the  rule  as  to  personalty  governed  the  case. 

In  Allan  v.  Jackson,  44  Law  J.  Eep.  (Ch.)  337,  the  question  for 
consideration  was,  whether  a  condition  that  a  gift  to  a  married  man 
should  go  over  to  other  parties  in  the  event  of  his  marrying  a  second 
time  was  an  operative  condition.  The  Court  held  that  it  was  void. 
It  was  a  condition  subsequent,  not  precedent ;  and  that  clearly 
made  it  bad.  But  in  giving  judgment,  HaU,  V.C,  said,  in  reference 
to  the  argument  and  the  authorities  quoted,  that  he  could  not  lay 
down  the  rule  that  the  case  of  a  man  was  similar  to  that  of  a  woman 
in  this  respect  "Indeed,  in  the  case* of  Newton  v.  Marsden,  31 
Law  J.  Eep.  (Ch.)  690,  decided  in  1862,  Lord  Hatherlev,  then  \  ice- 
Chancellor,  seemed  to  have  taken  it  as  settled  law  that  such  a  con- 
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dition  could  not  be  imposed  on  males.  The  different  grounds  for 
this  purpose  between  the  case  of  a  man's  second  marriage  and  a 
woman's  second  marriage  might  not  satisfy  aU  minds,  although 
they  might  many." 

We  do  not  remember  any  Scottish  case  in  which  a  distinction 
was  drawn  between  men  and  women  as  to  the  validity  of  a  condition 
against  a  second  marriage.  In  Fowlis  v.  GUmaur  (1672),  M.  2695, 
the  condition  si  mdvAi  mavserit  et  non  nupersit  was  held  consonant 
to  law  and  not  reprobate.  In  Xidd  v.  Kvdd  (1863),  2  Macph.  227, 
the  distinction  said  to  exist  in  English  law  was  stated  not  to  be  the 
law  of  Scotland. 

Water  collected —  Vis  Major. — ^In  the  leading  case  of  Rylands  v. 
Fletcher  (L.  B.,  3  E.  &  I.  App.),  the  rule  of  law  as  to  the  damage 
suffered  by  the  escape  of  water,  or  anything  else  collected  and 
kept  in  one's  premises,  is  expressed  in  the  opinion  of  Blackburn, 
J.,  given  in  the  Exchequer  Chamber,  and  which  the  reader  will  find 
quoted  in  a  note  on  the  case  of  Crompton  v.  Lee,  ante,  p.  44.  In 
Eylands'  case  the  defendant  was  found  liable  for  the  escape  of 
water  collected  in  a  reservoir,  which  flowed  through  some  old 
workings  into  plaintiff's  mine,  and  so  caused  it  to  be  flooded.  It 
was  held  that  the  person  who  for  his  own  purposes  brings,  on 
his  lands,  and  collects  and  keeps  there,  anything  likely  to  do 
mischief  if  it  escapes,  must  keep  it  at  his  peril  The  case  of 
Nichols  V.  Marsland,  in  44  L.  J.  Sep.  (Ex.),  was  of  a  similar  kind, 
but  a  different  result  was  arrived  at,  and  a  qualification  of  the 
doctrine  of  Rylands  was  made,  or  at  least  a  distinction  was  pointed 
out  which  does  not  at  first  strike  one  in  reading  that  case.  The 
defendant  had  three  artificial  lakes  in  her  pleasure-grounds  formed 
by  penning  up  a  stream  which  ran  through  these  grounds.  Owing 
to  a  very  heavy  fall  of  rain,  the  lakes  overflowed  their  banks  and 
carried  away  some  bridges  built  over  the  stream.  The  plaintiff 
claimed  compensation  for  their  destruction.  At  the  commence- 
ment of  the  defendant's  case  the  jury  interposed,  and  said  they 
were  of  opinion  that  there  was  no  negligence  on  the  part  of  the 
defendant,  and  that  the  bursting  of  the  lakes  was  caused  by  vis 
major.  Chief-Justice  Cockburn  thought  the  rain  did  not  amount 
to  vis  major,  and  directed  a  verdict  for  plaintiff,  with  leave  to  enter 
it  for  defendant  if  the  Court  should  think  a  downfall  of  rain 
amounted  to  vis  major.  The  Court  of  Exchequer  held  that  there 
was  evidence  of  the  downpour  of  rain  being  so  excessive  as  to 
amount  to  vis  Tnajor,  and  that  as  the  injury  was  caused  not  by  the 
defendant  but  by  an  agent  over  which  he  had  no  control,  this 
distinguished  the  case  from  Rylands  v.  Fletcher.  No  doubt 
it  was  not  the  act  of  God  or  vis  major  in  the  sense  that  it 
was  physically  impossible  to  resist  it,  but  in  the  sense  that 
it  was  practically  impossible  to  do  so.  Had  the  banks  been 
twice  as  strong,  or  if  that  would  not  do,  ten  times  and  ten 
times  as  high,  and  the  weir  ten  times  as  wide,  the  mischief 
might  not  have  happened ;  but  these  are  not  practical  condition  s. 
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They  are  such  as  to  enforce  them  would  prevent  the  reasonable  use 
of  property  in  the  way  most  beneficial  to  the  community."  After 
referring  to  the  case  of  a  stack  of  chimneys  falling,  and  stating 
that  there  was  no  difference  between  a  reservoir  and  a  stack  of 
chimneys  for  such  a  question  as  this,  Bramwell,  B.,  said :  "  A  man 
may  use  all  care  to  keep  the  water  in,  or  the  stack  of  chimneys 
standing,  but  still  he  would  be  liable  if  through  any  defect,  even 
though  latent,  the  water  escaped  or  the  bricks  fell.  This  case 
differs  wholly  from  Rylands  v.  Fletcher,  There  the  defendant 
poured  the  water  into  the  plaintiff's  mine ;  he  did  not  know  he  was 
doing  so,  but  he  did  it  as  much  as  though  he  had  poured  it  into  an 
open  channel  which  led  to  the  mine  without  his  knowing  it.  Here 
the  defendant  merely  brought  the  water  to  a  place  whence  another 
agent  let  it  loose,  but  that  act  is  that  of  an  agent  he  cannot  control. 
I  am  by  no  means  sure  that  the  comparison  of  water  to  a  wild 
animal  is  exact ;  I  am  by  no  means  sure  that  if  a  man  kept  a 
tiger  and  lightning  broke  his  chain,  and  he  got  loose  and  did  mis- 
chief, that  the  man  who  kept  him  would  not  be  liable.  But  this 
case,  and  the  case  I  have  put  of  the  chimneys,  are  not  cases  of 
keeping  a  dangerous  beast  for  amusement,  but  of  a  reasonable  use 
of  property  in  a  way  beneficial  to  the  community.  I  think  this 
analogy  has  made  some  of  the  difficulty  in  this  case.  Water 
stored  in  a  reservoir  may  be  the  only  practical  mode  of  supplying 
a  district,  and  so  adapting  it  for  habitation.  I  refer  to  my  judg- 
ment in  Fletcher  v.  Rylands,  13  W.  R  992 ;  3  H,  &  C.  774,  and  I 
repeat  that  here  no  right  of  the  plaintiff's  has  been  infringed,  and 
I  am  of  opinion  that  the  defendant  has  done  no  wrong.  The 
plaintiff's  right  is  to  say  to  the  defendant,  sic  utere  tuo  ut  altenum 
rum  IcRdas,  and  the  defendant  has  done  this,  and  no  more." 

In  Rylands  v.  Fletcher  a  good  deal  was  said  about  bringing  on  to 
land  what  was  not  naturally  there,  and  the  natural  and  ordinary 
use  of  the  land.  So  far  as  this  goes,  the  case  of  the  defendant  in 
Nichols  V.  Marsland  was  the  woi*st  of  the  two.  To  erect  a  reservoir 
for  a  mill  is  a  much  more  natural  lise  of  the  land  than  to  make 
an  artificial  ornamental  pond.  The  distinction  between  the  cases 
appears  then  to  be  this,  that  although  the  defendant  in  Rylands 
was  not  guilty  of  personal  negligence,  and  although  he  employed  a 
competent  engineer  and  contractor,  yet  they,  by  inquiry,  might 
have  discovered  the  existence  of  the  old  workings  into  which  the 
water  flowed,  with  the  effect  of  flooding  the  mine,  and  they  failed 
to  do  so. 


A  VACATION  INVITATION. 

Thou  brooder  o'er  sad  things  that  were, 

Thou  dreamer  of  sad  things  to  be, 
Come,  cease  thy  burden  and  thy  care 

Beside  the  sea. 
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Mein  brooderman, — a  lighter  vein 
Befits  the  birth-place  of  the  free 
And  easy, — rest  thy  heart  and  brain 

Beside  the  sea. 

Here  London  wags  forget  their  jokes, 

And  leader-writers  drop  their  "  we ; " 
In  fact,  they  look  like  other  folks 

Beside  the  sea. 

Come,  and  the*  wild  fresh  breeze  enjoy. 

Where  patient  waiteth  no  P.  D. 
(Job  was  in  youth  a  printer's  boy 

Down  in  Judee). 

Away  throw  Erskine,  Stair,  and  Hume, 

And  take  your  whiflf  quite  tranquilly ; 
We  do  not*  fret,  we  only  fume 

Beside  the  sea. 

Throw  down  your  Times — all  rotten  boroughs, 

And  Herze — Herze—  thingummy. 
Come  listen  to  the  sweet  susumis 

Beside  the  sea. 

Here  there's  no  flippant  fireside  chat, 

No  agent  bothers  with  a  fee. 
[Bedad,  you  needn't  go  for  that 

Beside  the  sea.] 

Galwat, 


^ht  Monih. 


General  Council  of  Procurators, — ^The  annual  meeting  of  this 
body  was  held  in  Edinburgh  on  the  18th  of  September  last  The 
following  office-bearers  were  unanimously  appointed  to  hold  office 
until  the  next  annual  meeting,  viz. : — President, '  Mr.  William 
M'Clure,  Greenock ;  vice-presidents — Messrs.  John  Gair,  Falkirk ; 
Charles  Stewart,  Inverness;  and  Sir  William  Broun,  Dumfries; 
secretary  and  treasurer,  Mr.  J.  W.  Barty,  Dunblane ;  and  special 
councillors — Messrs.  William  Shiress,  Brechin;  W.  R.  Gordon, 
Banff;  J.  Ironside,  CriefT;  E.  P.  Dykes*,  Hamilton;  F.  C.  M'Kenzie, 
Forres,  and  K.  Watt,  Airdrie.    Messrs.  John  B.  Baxter,  LL.D.,  Dun- 
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dee,  and  A.  M'lTeel  Caird,  Stranraer,  are  ex  officio  councilloi'S  under 
the  bye-laws  as  retired  presidents. 

Regulation  of  Public  Schools  in  America — Bight  of  Coloured 
Children  to  attend — Religious  Instniction. — The  regulation  of  our 
public  schools  has  recently  been  considered  in  two  cases,  one  in 
California  and  the  other  in  Ohio.  The  questions  at  issue  are 
among  the  gravest  ever  presented  to  our  courts.  They  involve 
issues  of  the  most  delicate  and  far-reaching  character,  and  con- 
cern the  destiny  of  millions  and  the  stability  of  our  political 
institutions.  They  are  not  mere  questions  of  taste  or  sentiment, 
such  as  the  dispute  whether  the  existence  of  God  ought  to  be 
recognised  in  our  Federal  constitution,  but  are  questions  of  prac- 
tical rights,  of  religious  and  political  privilege. 

The  case  in  Ccdifomia  is  Ward  v.  Flood,  48  Cal.  36,  and  is 
of  a  purely  political  character.  It  decides,  first,  that  the  legis- 
lature cannot,  while  providing  a  system  of  education  for  the 
youth  of  the  State,  exclude  from  its  benefits  certain  children, 
merely  because  of  their  African  descent;  and  secondly,  that  the 
law  providing  for  the  education  of  children  of  African  descent 
in  separate  schools,  to  be  provided  at  the  public  expense,  the 
same  as  other  schools,  is  not  in  conflict  with  the  constitution  of 
the  State  or  that  of  the  nation.  The  action  was  an  application  for  a 
writ  of  mandamus,  commanding  the  principal  of  the  Broadway 
Grammar  School  to  admit  a  coloured  child  to  that  school. 
The  decision,  perhaps,  can  scarcely  claim  the  weight  of  a  direct 
adjudication  on  these  questions,  because  it  appeared  that  there 
existed  a  valid  reason  for  the  exclusion  of  the  applicant,  namely, 
her  lack  of  the  instruction  necessary  to  enable  any  child  to  enter 
the  school ;  upon  which  ground  the  application  for  the  writ  might 
have  been  denied.  The  willingness  of  the  Court  to  waive  this 
ground,  and  to  consider  the  question  on  the  other  ground,  cannot 
work  any  difference  in  the  real  character  of  the  decision.  The 
observations  upon  the  constitutional  questions,  therefore,  must  be 
conceded  to  be  obiter,  but  are  still  entitled  to  respect  as  the 
utterances  of  a  highly  intelligent  Court 

The  main  inquiry  of  the  judges  was  in  reference  to  the  bearing 
of  the  13th  and  14th  amendments  of  the  Federal  constitution  upon 
the  State  law  for  separate  schools.  These  provisions  prohibit 
slavery  and  involuntary  servitude,  and  the  enactment  of  any  law 
which  shall  abridge  the  privileges  and  immunities  of  citizens  of 
the  United  States,  or  deprive  any  person  of  life,  liberty,  or  property, 
or  the  equal  protection  of  the  lawa  The  decision  upon  these 
enactments  was  based  upon  that  in  the  case  of  Roberts  v.  City  of 
Boston,  5  Cush.  198,  where  the  Supreme  Court  of  Massachusetts,  in 
1849,  considered  the  effect  of  provisions  of  the  constitution  of  that 
State  even  more  stringent  than  those  of  the  present  Federal  constitu- 
tion, and  decided  that  if  the  commonwealth  provided  separate  schools 
for  coloured  children,  such  children  could  not  enforce  admission  to 
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the  schools  provided  for  the  white  children.  Indeed,  the  matter 
seems  to  be  one  of  mere  regulation  by  the  school  authorities.  They 
may  separate  the  white  children  into  grades  and  classes  if  they 
choose,  and  in  fact  they  do  so ;  and  they  may  detennine  the  line  of 
separation  by  any  arbitrary  standard  which  they  choose  to  set  up — 
colour,  race,  age,  height,  proficiency,  or  whatever  it  may  be.  The 
right  of  the  child  is  to  have  his  education  at  the  public  expense.  The 
particular  mode  in  which  the  right  shall  be  granted  is  for  the  local 
authorities  to  decide. 

The  other  case  to  which  we  allude  is  Board  of  Education  of 
the  City  of  Cincinnati  v.  Minor,  23  Ohio,  211 ;  13  Am.  E.  233. 
This  case  decides  that  the  constitution  of  the  State  does  not 
enjoin  or  require  religious  instruction,  or  the  reading  of  religious 
books,  in  the  public  schools,  and  that  the  legislature  having 
placed  the  management  of  the  public  schools  in  the  charge  of  cer- 
tain officers,  the  courts  have  no  authority  to  dictate  the  course  of 
instruction  or  the  text-books.  The  action  was  brought  by  the 
defendants  in  error  to  restrain  the  plaintiffs  in  error  from  enforcing 
two  resolutions  passed  by  them,  prohibiting  religious  instruction, 
the  reading  of  religious  instruction,  including  the  Holy  Bible,  and 
singing  of  a  religious  character  by  the  pupils,  in  the  public  schools. 
These  resolutions  recite  that  it  is  the  true  object  and  intent  of  the 
resolutions  *'  to  allow  the  children  of  the  parents  of  all  sects  and 
opinions,  in  matters  of  faith  and  worship,  to  enjoy  alike  the 
benefit  of  the  common-school  fund"  This  expresses  the  gist  of  the 
whole  matter,  as  we  believe. — Albany  Law  Journal. 

The  Zan^iuige  of  Statutes — Municipal  Elections  Act. — More  than 
once  we  have  had  occasion  during  the  last  twelve  months  to  com- 
ment on  the  slovenly  and  slipshod  manner  in  which  our  Acts  of 
Parliament  are  drawn.  In  reviewing  the  Statutes  of  1874  we  drew 
attention  to  the  Powers  Act.  That  Act  was  never  intended  to 
apply  to  Scotland.  If  it  does  apply  it  makes  a  very  material  altera- 
tion on  our  Scotch  law.  There  are  no  words  excluding  the  applica- 
tion of  the  Act  to  Scotland,  and  there  are  no  terms  used  in  the  Act 
which  are  not  quite  intelligible  to  a  Scotch  lawyer.  The  evil  and 
puzzling  consequences  of  having  Acts  drawn  so  badly  as  they  now 
are,  and  have  been  for  not  a  few  years,  led  to  the  appointment  of  a 
Committee  to  consider  what  steps  should  be  taken  to  have  Acts  of 
Parliament  better  framed.  Although  the  committee  had  in  its 
ranks  some  men  of  great  knowledge  and  ability  (Mr.  Lowe  was  on 
the  list),  the  Eeport  which  was  issued  by  them  was  as  feeble,  un- 
satisfactory and  unsuggestive  a  production  as  we  have  seen  for  some 
time.  There  is  one  very  obvious  suggestion  which  does  not  seem 
to  have  occurred  to  the  committee,  and  it  is  this :  when  an  Act  is 
not  intended  to  apply  to  Scotland,  that  should  be  expressed  in  plain 
terms.  If  this  were  done,  a  great  deal  of  trouble  would  be  saved  to 
unfortunate  lawyers  who  have  to  understand  Acts,  and  even  more 
unfortunate  public  officers  who  have  not  only  to  understand  Acts,  but 
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who  have  to  administer  them,  and  who  are  obliged  occasionally  to 
spell  out  from  the  language  of  these  Acts  whether  they  are  capable 
of  being  applied  to  Scotland  It  is  a  very  simple  process  to  insert 
a  clause  in  a  bill,  stating  that  the  Act  does  not  apply  to  Scotland. 
A  line  and  a  half  would  do'  it.  If  those  responsible  for  the  conduct 
of  legislation  grudge  the  expense  of  having  a  trained  lawyer  to  look 
into  these  matters, — why,  a  railway  porter,  who  has  been  in  the  habit 
of  sticking  a  label  on  portmanteaus  stating  where  the  article  is  to  be 
sent  to,  might  be  hired,  at  no  extravagant  salary,  to  stick  a  label 
on  the  back  of  the  bill,  saying  whether  it  was  to  go  to  Edinburgh 
or  to  Westminster. 

The  droU  and  curious  thing  is  that,  this  very  session  of  Parlia- 
ment, when  public  attention  had  been  so  much  directed  to  the 
blundering  manner  in  which  Acts  of  Parliament  have  been  drawn, 
that  a  committee  was  appointed  to  inquire  into  the  matter  and 
report, — this  very  session  we  have  an  Act  of  the  kind  just  referred 
to ;  an  Act  which  was  not  intended  to  apply  to  Scotland,  an  Act 
whose  non-application  to  Scotland  might  have  been  expressed  in  a 
very  few  words,  but  whose  non-application  to  Scotland  is  not 
expressed  at  all ;  an  Act,  too,  which  has  reference  to  a  great  public 
matter  of  almost  immediate  importance.  We  refer  to  the  "  Act  to 
amend  the  Law  regulating  Municipal  Elections,*'  to  which  Her 
Majesty's  assent  was  given  on  the  19th  of  July  last. 

In  another  page  there  will  be  found  a  letter  from  a  correspondent 
calling  attention  to  the  subject.  If  this  Act  does  apply  to  Scotland, 
it  revolutionizes  our  whole  system  of  municipal  elections.  We 
agree  with  our  correspondent  in  thinking  that  it  does  not  apply  to 
Scoteh  municipal  elections.  There  are  indeed  no  words  in  the  Act 
expressly  excluding  its  application  to  this  country;  but  every 
Scottish  lawyer  knows  that  the  Appointment  Act,  which  was  not 
intended  to  apply  to  Scotland,  but  from  the  operation  of  which 
Scotland  was  not  exempted,  was,  in  the  case  of  Bridges  v.  Fordyce, 
decided  about  thirty  years,  found  to  apply ;  although  nobody  in 
this  country  knew  anything  about  the  Act  until  some  years  after  it 
had  been  passed.  There  are  many  reasons  for  thinking  that  the 
Municipal  Amendment  Act  does  not  afifect  us  here  in  this  part  of 
the  world. 

We  do  not  so  much  found  on  the  circumstance  that  the  Act 
amended  is  an  English  Act.  The  Act  amended  in  the  case  of  the 
Appointment  Act  was  an  English  one  also.  There  is  this  difference 
however  between  the  two  cases,  that  in  the  second  section  of  the 
Appointment  Act  these  words  occurred,  *'  all  rents  charge  .  .  .  and 
all  other  payments  of  every  description  in  the  United  Kingdom  of 
Great  Britain  and  Ireland," — ^words  the  effect  of  which  it  was  very 
difficult  to  get  over.  But  the  great  reason  for  holding  that  this  new 
Act  does  not  apply  te  Scotch  municipal  elections  is  that  it  cannot 
be  worked  in  Scotland.  The  Act  refers  te  the  burgess-roll — there 
,is  no  burgess-roll  in  Scotland.    It  refers  to  the  duty  of  mayors — ^ 
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we  have  no  mayors  in  Scotland.  It  refers  to  auditors  and  assessors 
— we  have  no  auditors  and  assessors,  as  municipal  functionaries, 
in  Scotland. 

Those  who  have  the  conduct  of  the  Scotch  municipal  elections, 
which  fall  to  be  made  next  month,  ai-e,  as  it  appears  to  us,  perfectly 
justified  in  ignoring  this  Act  and  conducting  the  arrangements  in 
the  old  way ;  and  if  any  cantankerous  candidal  who  has  failed  to 
get  elected  should  bring  an  action  of  reduction  in  the  Court  of 
Session,  and  a  general  capsize  should  take  place,  they  must  just 
"  whistle  o'er  the  lave  o't."  Whoever  may  be  to  blame,  it  will  not 
be  the  municipal  authorities.  The  grim  observation  of  Lord  Lovat 
occurs  to  us  in  this  connection, — "  The  mair  mischief,  the  better 
sport." 

Appointments. — There  has  been  no  appointment  as  yet  to  the 
seat  on  the  bench  vacant  by  the  death  of  Lord  Mackenzie.  We 
should  like  to  know  if  we  are  to  keep  this  statement  in  type,  so  that 
it  may  be  inserted  again  after  the  Court  of  Session  meets  on  the 
15th  of  October.    A  strange  mystery  hangs  over  the  matter. 


©bituarg. 


SIB  GEOKGE  HONTMAN. 

Sir  George  Essex  Hontman,  late  one  of  the  Judges  of  Court  of 
Common  Pleas,  died  on  the  18th  of  September  at  Tunbridge  W^ells. 
Sir  George  was  connected  with  Scotland,  being  the  representative 
of  the  family  of  Armadale,  Sutherlandshire.  The  first  baronet  was 
Sir  William  Honyman,  well  known  as  Lord  Annadale,  one  of  the 
Judges  of  the  Court  of  Session  early  in  this  century.  The  late 
Judge,  who  was  the  fourth  baronet,  was  bom  in  1819 ;  he  was 
called  to  the  bar  of  the  Middle  Temple  in  1849,  joined  the  Home 
Circuit,  and  was  appointed  Queen's  Counsel  and  a  Bencher  of  his 
Inn  in  1866.  In  January  1873,  on  the  retirement  of  Justice  Byles, 
he  was  appointed  a  Judge  in  the  Court  of  Common  Pleas,  but  two 
years  later  ill-health  compelled  him  to  resign  his  post,  and  he  was 
succeeded  by  Justice  Huddleston. 

G.  D.  rOEDYCE,  ESQ. 

George  Dingwall  Fordyce,  Esq.,  Advocate,  died  on  the  7th 
September,  at  his  residence  in  Forres  Street,  Edinburgh,  in  the 
sixty-eighth  year  of  his  age.  He  was  the  fourth  and  youngest  son 
of  the  late  William  Dingwall  Fordyce,  Esq.,  the  younger,  of  Culsli, 
Aberdeenshire,  brother  of  the  late  Mr.  Alexander  Dingwall  Fordyce, 
of  Culsh  and  Brucklay,  who  was  for  some  time  M.P.  for  Aberdeuii^ 
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and  uncle  of  the  present  member  for  one  of  the  divisions  of  the 
county.  Mr.  Fordyce,  who  was  bom  in  the  year  1808,  passed  as 
Advocate  in  1832,  was  appointed  an  Advocate-Depute  by  the  Wliig 
Government  of  the  time,  afterwards  became  Sheriff  of  Sutherland 
and  Caithness,  and,  on  the  redistribution  of  Sheriif'donis,  was  made 
Sheriff  of  Boss,  Cromarty  and  Sutherland,  which  office  failing 
health  compelled  him  to  resign  a  few  months  ago. 


^oxxtBfonbznct 


MUNICIPAL  ELECTIONS  ACT,  1875. 

To  the  Editor  of  the  Journal  of  Jurisprudence. 

2iih  September,  1875. 

Sir, — ^It  appears  that  question  and  discussion  have  arisen  regarding 
the  extent  and  applicability  of  the  "  Municipal  Elections  Act,  1875  " 
(38  &  39  Vict.,  ch.  40).  The  question  is.  Whether  the  Act  does  or 
does  not  apply  to  Scotland.  This  is  just  another  illustration  of  the 
absurd  consequences  which  result  from  the  recently  devised  prac- 
tice of  trying  to  adapt  English  legislation,  by  some  slipshod  clauses, 
usually  bearing  the  heading  "Application  of  the  Act  to  Scotland." 
The  serious  consequences  which  have  resulted  from  this  peculiar 
method  of  legislation  have  been  exemplified  in  recent  litigations. 
With  reference,  however,  specially  to  this  Municipal  Election  Act, 
I  do  not  think  that  anybody  on  this  side  of  Tweed  need  give  himself 
any  concern.  Parliament,  or  those  responsible  for  the  conduct  of 
the  Bill,  may  have  made  some  technical  omission^  but  the  applica- 
tion of  the  Act  to  Scotland  need  not  be  tried.  It  is  to  be  hoped 
that  those  responsible  for  the  administration  of  the  Elections  Act 
in  Scotland  will  not  lead  themselves  into  troubles  trying  to  adopt 
the  Act.  If  they  do,  they  will  incur  a  responsibility  which  the 
framers  of  the  Act  had  no  idea  of  laying  upon  them.  By  the 
BaUot  Act,  which  this  Act  amends  or  alters,  there  is  an  application 
to  Scotland  in  a  very  clumsy  and  unsatisfactory  way.  Here  there 
is  no  "application;"  and  we  have  no  such  officers,  in  the  sense  of 
the  Act,  as  (say)  councillors,  auditors,  and  assessors.  The  Act, 
indeed,  is  an  English  one,  and  if  any  trouble  arises  out  of  its  having 
been  passed,  that  will  rest  to  no  extent  with  those  who,  administer- 
ing the  law  in  Scotland,  must  regard  what  is  practical  This  means 
that,  whatever  was  meant  by  the  Act,  it  must  be  regarded  exclu- 
sively as  an  English,  and  not  as  a  British  statute. — I  am,  &c., 
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Freight. — Payment  of  Freight — Liability  of  Skipper — Contract. — Pit,  as 
master  of  a  ship  lying  in  London,  entered  into  a  charter-party  with  L.,  a  ship- 
broker,  to  carry  a  quantity  of  iron  at  a  tonnage  freight  By  the  charter-party, 
freight  was  to  be  paid  in  London  on  signing  bills  of  lading,  the  owner  to  have 
an  absolute  lien  Tor  freight.  On  the  same  day  L.  re-oiartered  the  ship  to 
defts.  to  cany  the  same  quantity  of  iron  at  an  increased  freight,  with 
similar  provisions  as  to  payment  of  and  lien  for  freight,  and  with  this 
clause — "The  brokerage  of  five  per  cent,  is  due  on  the  execution  of  this 
charter  to  L.,  by  whom  the  vessel  is  to  be  entered  and  cleared  at  the  port  of 
loading."  L.  had,  however,  no  authority  to  act  as  broker  for  pit,  or  to  receive 
the  freight.  Neither  pit.  nor  defts.  knew  of  the  charter-party  entered  into  by 
the  other.  The  iron  was  shipped  bv  the  defts.,  and  the  master  si^ed  and 
defts.  received  bills  of  lading,  by  which  the  iron  (stated  to  be  shipped  by 
defts.)  was  to  be  delivered  to  consignees  or  assigns,  **  paying  freight  for  tne  said 
goods  as  per  charter-party."  Pit.  did  not  claim  the  freight  on  signing  the 
bills  of  lading,  and  delivered  the  cargo  without  insisting  upon  his  lien.  L.  in 
the  meantime  obtained  the  freight  due  from  defts.,  and,  having  stopped  pay- 
ment, the  freight  due  under  his  charter  was  not  paid  to  pit — Held,  that  the 
pit  was  not  entitled  to  recover  freight  from  defts.  as  shippers  of  the  iron, 
inasmuch  as  both  parties  made  a  mistake  as  to  the  charter-party  referred  to  in 
the  bills  of  lading,  and  were  consequently  never  ad  idem.  No  contract  could 
therefore  be  implied  on  the  part  of  defts.  to  pay  freight  to  pit — Sckmidi  v. 
Tiden,  43  Q.  B.,  L.  J.  Rep.  199. 

Trade-mark. — What  words  will  not  he  protected, — This  action  was  brought 
to  restrain  the  deft,  from  the  use  of  certain  words  claimed  by  pit  as  a  trade- 
mark. It  appeared  that  pits,  prepared  a  medicine,  the  principal  ingredients  of 
which  were  iron,  phosphorus,  and  elixir  of  calisaya  bark,  which  they  named 
"  Ferro-Phosphorated  Elixir  of  Calisaya  Bark,"  and  so  labelled  the  bottles 
containing  it — Held,  that  this  phrase  could  not  be  protected  as  a  trade-mark ; 
that  words  or  phrases  in  common  use,  and  which  indicate  the  character,  kind, 
quality  and  composition  of  an  article  of  manufacture,  cannot  be  appropriated 
bv  the  manufacturer  exclusively  to  his  own  use  as  a  trade-mark,  ana  this  is  so 
although  the  form  of  words  or  phrases  adopted  also  indicate  the  origin  and 
maker  of  the  article,  and  i^ere  adopted  by  the  manufacturer  simply  for  that 
purpose.  The  combination  of  words  must  express  only  the  latter  to  authorize 
its  protection  as  a  trade-mark. — CaeweU  v.  Davis,  N.  York  Court  of  Appeals. 
— Albany  Law  Journal. 

Passenger. — Loss  of  Ticket. — Pit  was  a  passenger  on  defl.'8  steamboat, 
having  a  ticket  for  New  York  ;  on  retiring  to  his  berth  at  night  he  exhibited 
his  ticket  to  an  employ^  of  deft.,  whose  dutv  it  was  to  examine  it  The  next 
morning  the  boat  having  arrived  in  New  York,  as  pit  was  passing  off  the  boat 
with  the  other  passengers,  his  ticket  was  demanded  of  him  by  the  deft.'s  agent, 
and  he,  not  producing  it,  was  turned  back.  Afterward  he  explained  to  deft.'s 
a<zcnt  that  he  could  not  find  his  ticket,  and  demanded  to  be  allowed  to  go 
&shore,  but  the  agent  refused  to  allow  him  so  to  do  unless  he  either  produced 
tlie  ticket  or  paid  the  fare.  He  finally,  after  having  been  detained  for  two 
hours,  paid  the  fare  imder  protest,  and  brought  his  action  for  assault  and 
batt^jry  and  false  imprisonment. — Held,  that  if  it  is  the  custom  of  carriew  by 
steamboat  to  collect  the  passage  tickets  as  the  passengers  are  leaving  the  boat, 
and  a  passenger  attempts  to  land  without  a  ticket,  alleging  tliat  he  has  lost  it, 
tiie  carriers  nave  the  right  to  detain  him  a  reasonable  time,  to  inquire  on  the 
spot  into  the  circumstances  of  the  case ;  and  that  if  carriers  by  steamboat 
r^iquire  passengers  to  buy  tickets  before  going  on  board  and  to  deliver  them  up 
on  landing,  the  loss  of  a  ticket  by  a  passenger  falls  on  him  and  not  on  the 
carriers,  and  it  is  his  duty  on  landing  to  pay  the  amount  of  the  fare, — Standuh 
V.  Narragansett  ISteamsJiip  Co.,  Ill  Massachusetts  Reports,  512. 
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Sheriff  Adah  and  Babclat. 

BABL  OF  BBBADALBANE  V,  PLACE. — llth  May,  23r(2  June  1875. 

March  Fences — Act  1661,  cap,  41. — A  petition  was  some  time  ago  presented 
by  the  Rig^Lit  Honourable  the  Earl  of  Breadalbane  and  Holland  to  the  Sheriff 
of  Perthshire,  craving  that  Edward  Qordon  Place,  Esq.,  of  Lochdochart,  be 
ordained  to  concur  with  his  Lordship  in  erecting,  at  their  joint  eiroense,  march- 
fences  between  the  petitioner's  lanos  of  Qlenfailoch,  Aclureoch,  Craiganskiach, 
and  others,  and  the  respt's.  lands  of  Orianlarich,  Stronua,  and  Oonyandoran, 
and  others,  all  in  terms  of  the  Act  1661,  c.  41.  The  defr's.  lands  consisted  of 
certain  patches  surrounded  by  the  estate  of  Breadalbane.  The  defr.  maintained 
that  the  Act  did  not  apply  to  cases  in  which  the  expense  of  the  march-fences 
greatly  exceeds  the  value  of  the  lands  enclosed.  On  a  remit  and  report  from 
Mr.  Leslie,  C.E.,  the  following  interlocutors  were  pronounced  by  S.-S.  Barclay 
and  Sheriff  AdEun  under  aj^peal  by  the  respondent.  Mr.  Place  thereafter 
appealed  to  the  Court  of  Session,  but  subsequently  abandoned  the  same,  so  that 
the  interlocutors  of  the  inferior  Court  Judges  have  become  final : — 

"Perth,  llth  May,  1875. — Having  heard  parties'  procurators,  and  made 
avizandum  with  the  process  and  debate,  conjoins  the  action  of  interdict  at  the 
instance  of  the  same  pursuer  against  l^e  same  defr.  with  this  process  :  Repels 
the  defr's.  second,  third,  and  fourth  pleas  :  Reserving  all  questions  as  to  the 
extent  and  kind  of  fences  to  be  erected  between  the  respective  properties  of  the 
parties  ;  and  orders  the  cause  to  be  enrolled  for  further  procedure. 

"  Hugh  Barclay. 

"  Note. — This  action  is  founded  solely  on  the  Scotch  Act,  1661,  for  '  erecting 
fences,'  and  not  on  the  Act  1685,  for  '  straightening  marches  ; '  so  Uiat  several 
of  the  decisions  founded  on  by  the  defir.  to  exclude  this  action,  beiug  rested 
solely  or  partially  on  the  last-cited  statute,  do  not  apply  to  the  present  issue. 
Questions  also  arose  in  several  of  these  cases  where  marches  existed  by  rivers, 
water-runs,  and  ditches ;  and,  therefore,  do  not  apply  to  this  case,  except  it 
may  be  in  one  portion.  The  question  whether,  at  some  places,  marches  are 
unnecessary  because  of  natural  oarriers,  or  what  kind  of  fence  is  proper  for 
certain  portions  of  the  lines,  is  of  course  reserved  for  further  judgment  The 
point  ai^ed  before  the  S.-S.,  on  the  part  of  the  defir.,  was  that  the  statute  did 
not  apply  to  any  of  the  portions  of  marches,  because  the  amownt  of  benefit 
was  not  equal  as  between  the  parties.  The  pursuer,  it  was  argued,  with  an 
extensive  estate  around,  could  well  sustain  tne  corresponding  expenditure. 
But  it  was  maintained  that  it  would  ^e  a  sacrifice  of  the  value  of  entire  pieces 
of  ground  possessed  by  the  defir.  to  compel  him  to  pay  half  of  the  expense  of 
erecting  fences  of  whatever  description.  The  S.-S.  has  carefully  exammed  all 
the  autiiorities  cited  b^  the  parties,  and  many  others  beside.  The  conclusion 
he  has  reached  is  that,  m  the  Act,  there  is  no  definition  of  extent  of  the  properties 
to  be  dealt  with,  or  the  amount  of  benefit  respectively  to  be  received  on  either 
side.  Nor  is  any  exception  made  than  borough  acres,  which  supports  the 
general  application  of  the  Act  to  all  other  properties.  No  doubt  it  has  been 
justly  found  that  the  Act  cannot  be  made  an  engme  of  oppression,  as  to  compel 
a  smaUfeuar  to  pay  half  of  a  march-fence  where  it  is  obvious  he  receives  little 
or  no  benefit ;  but  which  is  solely  for  that  of  a  neighbouring  estate.  The  Act, 
however,  has  been  often  applied  in  cases  where  there  is  mutual  benefit  to  both 
heritors,  though  the  extent  or  amount  is  unequal,  or  perhaps  admits  of  no  exact 
ascertainment.  The  Court  has  found  that  *  the  Act  ought  to  be  interpreted  as 
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reepecting  cases  in  which  mrUual,  though  not  therefore  equal,  advantages  were 
to  accrue  to  the  conterminous  tenements.'    (B.,  March,  1784 ;  Buchanan  t. 
Makolm^  Mor.,  10,497  ;  see  also  20th  January,  1758,  Lochhan,  Mor.,  10,463). 
That  the  erection  of  march-fences  is  essential  for  the  possession  of  both  parties 
to  this  case  admits  of  no  doubt,  an*d  therefore  mutual  benefit  follows,  though 
the  greater  may  rather  be  to  one  than  the  other.    This  fact  is  proved  by  the 
long-continued  mode  of  dealing  with  these  strangely-isolated  and  intermixed 
portions  of  land.    Mr.  Leslie's  very  clear  and  exhaustive  report  proves  beyond 
all  doubt  at  once  the  necessity  and  benefit  of  proper  fences.    The  rental  oi  the 
immediately  adjacent  lands  are  nearly  e<}uaL    Tne  rental  of  the  larger  estates 
of  which  they  are  portions  has  no  bearmg  on  the  subject.    The  expense  to  be 
borne  by  Mr.  Place  in  the  erection  of  tne  fences,  wnen  contrasted  with  the 
purchase  value  of  the  patches,  certainly  is  great ;  but  then  the  expense  of 
continued  guardianship  by  shepherds,  as  reported  by  Mr.  Leslie,  is  as  great,  not 
to  mention  the  damage  to  stock  by  disturbance,  and  the  consequent  occurrences 
of  strife  between  the  rival  herdsmen  and  their  respective  masters.     In  fact, 
without  the  enclosures,  these  patches  apx>ear  incapable  of  possession,  and  so  far, 
therefore,  the  benefit  is  greater  to  Mr.  Place  than  to  the  pursuer.     The  origin 
of  the  singular  detached  portions  of  land,  so  intermixed  with  others,  cannot 
be  explained  even  by  the  ancient  custom  of  '  rundale,'  and  must  be  traced  to 
the  long-abolished  custom  of  sheep-femnin^  by  ^sutwiMT  haining'  and  ^sKealing, 
now  superseded  by  the  winter  pastures  m  the  low  country.     Parties  are  at 
issue  as  to  the  boundaries  of  two  of  the  defr's.  sheaUngs,  which  must  be 
ascertained  in  the  competent  Court  before  the  marches  are  finally  adjusted,  at 
least  so  far  as  regards  those  of  the  disputed  portions.    The  question  as  to  the 
hind  of  fences  is  also  reserved.    That  thev  are  not  to  be  limited,  to  the  kind 
specially  mentioned  in  the  Act  centuries  before  the  introduction  of  wood  and 
wire  fences,  is  settled  by  long  contrary  practice.    It  has  often  been  recognized 
that  the  law  must  yield  to  social  progress,  aad  new  customs  must  take  the 
place  of  those  which  have  served  their  generation  and  passed  into  oblivion, 
otherwise  many  statutes  would  remain  inoperative.     TSee  20th  February,  1829, 
Forbes,  7  Shaw,  441).    The  S.-S.  cannot  refrain  from  aading  his  recommendation 
to  that  of  the  reporter,  and  express  a  hope  that  some  permanent  arrangement 
might  be  made  wnereby  the  possessions  oi  the  parties  may  be  fincdly  adjusted 
for  their  mutual  advantage,  which  no  erection  of  fences  of  whatever  land  is 
ever  likely  to  accomplish.     The  following  authorities  were  refeired  by  the 
parties : — For  the  Pursuer — Earl  of  Crauford,  Mor.,  10,475  ;    Seaton,  Mor., 
10,476  ;  Strang  v.  Stewart,  31st  March,  1864 ;  Pollocky,  Ewing,  25th  May,  1869. 
For  the  Btfender — Earl  of  Cassilis  v.  Paterson,  28th  Februaiy  1809  ;  Earl  of 
Peterborough  v.  Oarioch,  1784,  M.,  10,497  ;  Lord-Advocate  v.  James  Sinclair, 
26th  November  1872.  H.  B." 

"  Edinburgh,  23rd  June,  1875. — The  Sheriflf,  having  heard  parties*  procurators, 
and  made  avizandum  with  the  debate  and  whole  process,  dismisses  the  appeall 
and  adheres  to  the  interlocutor  appealed  from.  Jahks  Adajl 

"  Note, — The  Sheriff  is  not  disposed  to  question  the  soundness  of  the  law  set 
forth  in  the  second  and  third  pleas-in-law  for  the  respt.,  and  which  have  been 
rejpelled  by  the  interlocutor  under  appeal.  The  Court  will  not  order  the 
erection  of  a  march-fence  under  the  Acts  1661,  cap.  41,  and  1685,  cap.  39, 
where  the  expense  of  doing  so  would  be  disproportionate  to  the  value  of  the 
ground  to  be  benefited  (CassUis,  28th  February,  1809,  F.C.,  Lord-Advocate  v. 
Siiiclair,  11  Macp.,  137),  or  where  the  erection  of  the  fence  would  prove 
injurious  or  oppressive  to  the  conterminous  proprietor,  whether  that  result  might 
be  intended  or  not.  {Peterborough,  Diet,  10,497.)  It  appears  to  the  Sheriff, 
however,  that  the  assumption  of  fact  on  which  these  pleas  are  founded  is 
erroneous.  The  petition  relates  to  the  fencing  of  three  subjects  belonging  to 
the  respt. — Corryandoran,  Stronua,  and  Crianlarich.  A  remit  was,  of  consent, 
made  to  Mr.  Leslie,  civil  engineer,  to  report,  and  Mr.  Leslie  has  given  in  a 
report  which  is  not  objected  to  by  either  party,  'in  so  far  as  the  same  represents 
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facts.*  As  regards  Conyandoran,  the  eipense  of  the  fence  proposed  by  Mr. 
•  Leslie  is  very  heayy,  the  respt's.  share  of  it  amounting^  to  about  eight  years* 
purchase  of  the  rental  of  the  property  to  be  fenced.  This,  no  doubt,  in  part, 
arises  from  the  fact  that  Corryandoran  is  entirely  surrounded  by  petr's. 
property  ;  and  the  question  raised  relates  to  the  fencing  of  the  subjects  on  all 
sides  at  once,  and  not,  as  is  usually  the  case,  to  the  erection  of  a  fence  along 
one  side  of  a  property  only.  Mr.  Leslie  is  of  opinion,  and  reports,  that  it  is 
indispensable  that  this  property  be  fenced  all  round,  and  that  the  expense  of 
doing  so  would  be  less  than  the  expense  of  the  extra  shepherds,  which  would 
otherwise  have  to  be  kept.  If  the  reporter  be  correct  in  this  opinion,  and  the 
Sheriff  sees  no  reason  to  doubt  it,  it  would  seem  to  be  impossible  to  avoid  the 
conclusion,  that  the  case  is  one  falling  within  the  Act,  and  that  the  respt. 
ought  to  be  ordained  to  concur  with  the  petr.  in  fencing  the  ground.  With 
reference  to  the  non-necessity  of  a  fence,  where  the  nature  of  the  ground  forms 
a  natural  fence,  Mr.  Leslie  points  out  that  in  certain  rocky  and  inaccessible 
places  it  may  not  be  necessaiy  to  erect  a  fence,  and  the  matter  has  been  reserved 
by  the  interlocutor  appealed  from.  As  regards  Stronua  and  Crianlarich,  Mr. 
lieslie  reports  that  it  is  necessary  that  these  properties  should  be  fenced.  The 
respt's.  snare  of  the  expenses  of  the  fences  proposed  by  Mr.  Leslie  amounts  to 
about  two  years*  and  1}  years*  rent  of  the  properties  respectively.  The  expense 
seems  not  to  be  disproportionate  to  the  advantage  to  be  derived  from  the 
erection  of  the  fences.  The  respt*s.  fourth  plea,  wnich  has  also  been  repelled, 
is  unfounded  in  law.  The  Shenff  thinks  tnat  it  is  within  the  competency  of 
the  Court  to  determine  what  kind  of  march-fence  is,  in  the  circumstances, 
most  suitable — whether  wall  or  wire  fence,  or  a  combination  of  both — and  to 
ordain  its  erection  accordingly.  {Strang,  25th  March,  1864,  2  Macp.^  1016 ; 
Pollock,  25th  May,  1869,  7  Macp.,  815).  J.  A.** 

jlct. — Charles  JV,  L,  Forbes. Alt — MackeTissie  <&  Dickson. 


Sheriff  Barclay. 
MCLAREN  V.  MACKENZIE. — 9(h  September  1875. 

Education  (Scotland)  Act  lS72—Liahility  of  Parish  Minister  to  pay  School  Rates. 

^This  was  an  action  raised  at  the  instance  of  Robert  M'Laren,  collector  of 

parochial  and  school  rates  for  the  parish  of  Kenmore,  against  the  Rev.  James 
B.  M*Kenzie,  minister  of  that  parish,  for  the  purpose  of  having  it  determined 
that  parish  ministers  are  liable  for  school  rates.  After  hearmg  parties,  the 
Sheriff  has  issued  the  following  judgment,  which  fully  explains  the  case  : — 

**  Perth,  9ih  September  1875. — Tnis  is  an  action  *for  £1,  78.  sterling  for 
school  rates  for  the  manse,  glebe,  and  garden  at  Kenmore,  possessed  by  him,  for 
the  year  from  15th  May  1874  to  the  15th  May  1875,  as  per  account  annexed.' 
This  is  the  first  case  that  has  arisen  in  Perthshire  imder  the  Education  Act, 
1872,  as  to  the  liability  of  parochial  clergy  to  pay  school  rates.  In  the  absence 
of  any  decision  by  the  Supreme  Court,  and  witn  knowledge  of  only  one  Sheriff- 
Court  decision,  the  Sheriff-Substitute  has  deemed  it  proper  maturely  to  study 
the  question  for  himself  under  the  statute  and  authorities.  Under  the  autho- 
rity of  the  decision  in  Forbes  v.  Gibson  in  the  House  of  Lords  in  1852,  there  is 
no  question  but  that  parochial  clergymen  are  not  liable  in  poor  rates,  but  it 
does  not  therefore  necessarily  follow  that  similar  freedom  exists  from  rating 
under  the  Education  Statute.  The  question  must  first  be  looked  at  solely  in 
the  light  of  the  Education  Statute  of  1872,  passed  subsequent  to  the  decision  of 
the  Lords  in  1852,  and  which  it  must  be  supposed  was  not  unknown  to  the  Legis- 
lature when  maturing  that  statute.  The  case  has  not  to  be  looked  at  from  con- 
siderations of  equity  or  of  expediency,  but  is  a  question  of  hard  law.  No  person 
can  be  taxed  without  legal  sanction  nor  liberated  from  general  taxation  because 
of  status  or  privilege,  unless  such  is  clearly  expressed ;  but  as  a  rule,  taxing 
statutes  receive  a  strict,  and  clauses  of  freedom  a  liberal,  interpretation.    The 
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test  of  liability  or  non-liability  can  only  be  found  in  section  44  of  the  Act, 
which  alone  gives  the  ^povjer  to  impose  rcUesJ    The  first  part  of  the  daaae  is 
certainly  somewhat  adverse  to  the  minister,  as  it  does  not  in  any  way  refer  to 
the  Poor  Law,  nor  the  assessment  under  the  law,  as  being  the  only  incidence 
and  measure  of  school  assessment,  but  expressly  and  indepmdeaUy  authorises 
the  assessment  to  be  levied,  *  one  half  upon  the  owners  and  the  other  on  the 
occupiers,  of  aU  lands  and  heritages.'    Ministers,  at  least  in  &ct,  if  not  in  law, 
are  tne  occupiers  of  manse  and  glebe,  and  there  are  no  exceptions  in  the  clause 
of  any  class  of  occupiers.    The  clause  then  proceeds  as  to  the  manner  of  levy. 
There  is  no  conclusion  to  be  rashlv  drawn  that  because  the  school  rates  are  to  be 
levied  with  the  poor  rates,  the  liabilities  and  exceptions  are  to  be  precisely  the 
same.    Poor  rates  and  some  other  assessments  may  be  levied  in  the  same  fonn 
and  manner  as  Qovemment  taxes.  But  this  in  no  way  assimilates  the  liabilities 
and  exceptions  in  national  and  local  taxation^hich  respectively  are  regulated 
by  the  taxinff  and  not  the  executive  laws.    The  incidence  of  uie  assessment, 
notwithstanoting  its  mode  of  levy,  might  have  been  varied.    The  44Ui  clause  is 
wound  up  with  words  which  unmista^eably  go  beyond  the  mere  machinery  of 
assessment  and  levy,  and  impinge  directly  on  the  incidence  of  the  rate  and  lia- 
bility of  persons.    In  the  case  of  parishes  where  there  exists  no  assessments  for 
the  poor,  and  where  therefore  there  exists  no  machinerjr  to  be  adopted  bv  the 
additional  and  separate  assessment,  the  school  rate  is  sull  to  be  imposed  and 
levied.    The  clause,  however,  does  not  merely  provide  that  the  '  school  rate 
ahall  in  all  cases  be  levied  and  collected  in  the  same  manner  as  poor's  assess- 
ment'   Had  the  sentence  stopped  here,  much  might  be  said  for  the  liability  of 
the  minister  as  occupier  of  heritages.    But  the  clause  proceeds  thus, '  and  the 
laws  applicable  for  the  time  to  tne  impoeiHon '  ^mark  that  word),  ^  collection, 
and  recovery  of  poor's  assessment  shall  be  appliccible  to  the  school  rate.'    Here 
the  indiewe  of  the  school  rate  is  clearly  assimilated  to  that  of  the  poor's  assess- 
ment. A  pezBon  liable  or  not  liable  for  tne  one  assessment  is  made  equally  liable 
or  fsee  frw  the  other.    If  at  any  future  time  the  assessment  for  poor's  rates  be 

r'n,  as  it  once  was,  imposed  on  means  and  substance,  then  parish  ministers 
lid  become  liable,  so  far  as  their  stipends  extend,  alike  in  poor's  rates  and  in 
those  for  education.  The  Sheriff-Substitute,  had  he  nothing  else  to  ^de  him 
but  the  statute^  would  thus  have  sustained  the  minister's  exemption.  The 
Sheriff-Substitute,  however,  has  looked  into  the  case  of  Forbes  in  order  to  dis- 
cover whether  there  was  in  that  case  any  peculiar  ground  recognised  for  exemp- 
tion from  poor's  rates  which  did  not  apply  to  the  like  immunity  from  school 
rates.  In  the  Court  of  Session  the  decision  was  rested  on  immemorial  usage  of 
non-liability,  and  on  the  case  of  Ga/rgiUy  in  1816,  where  it  was  held  that '  a 
minister  qua  such  was  neither  a  tenant  nor  a  possessor '  of  manse  and  glebe. 
There  was  also  the  aigument  arising  from  the  amendment  statute  declaring  him 
liable  to  be  assessed  on  stipend,  so  that  the  inclusion  of  one  article  of  liability 
infened  exclusion  fcom  all  others.  The  House  of  Lords  in  afiirmine  the  jud^ 
ment  of  the  Court  of  Session,  rested  their  decision  chiefly,  if  not  solelv,  on  the 
clause  rendering  stipend  liable  in  the  assessment,  and  omitting  to  deal  with 
manse  and  glebe  which  had  up  to  that  time  been  exempt  from  assessment,  not 
only  by  usage,  but  by  le^^  sanction.  The  Sheriff-Substitute  is  much  coo- 
firmed  in  his  opinion  bv  the  well-considered  juc^nent  given  in  1874  by  the 
Sheriff-Substitute  at  Kihnamock,  in  favour  of  a  minister,  reported  in  the  Poor 
Lam  Magazine  QT.  S.,  voL  ii,  p.  385).  But  whilst  thus  emboldened  by  the 
opinion  of  Sheriff  Anderson,  he  is  not  a  little  startled  by  the  opinion  of  tht; 
Dean  of  Faculty,  Rutherford  Clark,  Esq.  (reported  in  the  Poor  Law  Magasine^ 
voL  ii.),  which  is  entitled  to  the  very  utmost  respect.  In  the  first  place, 
however,  an  opinion  of  counsel,  however  eminent,  obtained  on  an  ex  parte  state- 
ment, can  never  be  placed  on  the  same  level  as  a  judgment  given  on  hearing 
both  sides  of  the  question.  The  opinion  of  that  learned  counsel  was  not  asked  nor 
given  on  the  single  question  of  ministers'  liability,  but  on  several  other  matters 
arising  under  the  Act,  and  the  answer  on  the  point  was  given  on  two  very  differ- 
ent queries  conjoined  in  one.  Again,  the  learned  counsel  does  not  give  his  opinion 
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in  decided  tenns,  but  as  a  mere  *  think.*  As  was  said  of  Dirletoiii  the  doubts  and 
thoughts  of  some  people  may  be  of  greater  value  than  the  rash  certaintieB  of 
some  other  people.  The  Dean  also  views  the  school  rate  as  a  '  new  iaa^  and  con- 
sequently that  there  .could  be  no  usage  in  that  view.  But,  with  great  submis- 
sion, there  existed  for  long  ages  the  school  assessment  levied  on  heritaffes,  pay- 
able in  the  same  way  nom  owners  and  occupiers,  and  applied  to  the  same 
educational  purpose.  The  Education  Act  directly  recognised  the  already 
existing  laws,  and  merely  sought  to  amend  and  extend  them  b^  changing  the 
managing  bodjr  and  extending  the  sphere  of  taxation,  but  still  limited  to  neri- 
ta^  and  divisible  as  before  under  the  old  law.  The  opinion  of  the  Dean  is 
chiefly  weak  as  resting  on  the  case  of  Cotron  v.  Gordon  in  1868,  where  a  minister 
was  held  liable  for  coxmtj  road  money.  The  report  of  that  *case  need  only  be 
scanned  in  order  to  show  its  total  inapplicability  to  the  present  case.  Ist.  The 
Road  Act  was  a  loccU  county  Act  ana  not  a  general  law,  as  is  the  Poor  Law  and 
Education  Acts.  2d.  There  was  not  and  could  not  be  any  tuage,  since  the  Road 
Statute  only  came  into  existence  in  1864.  3d.  There  was  no  clause  expressly 
defining  the  liability  of  parish  ministers,  as  in  the  Poor  Law,  and  thereby  point- 
ing out  their  non-liability  beyond.  The  Lord  President,  in  announcing  the 
judgment,  remarked — *  The  question  now  is,  whether  the  present  case  has  any 
resemblance  to  the  case  of  Poor  Law  assessment.  If  there  were  here  a  similar 
inveterate  usage  of  exemption,  and  if  this  statute  contained  a  provision  equiva- 
lent to  the  49th  section  of  the  Poor  Law  Amendment  Act,  there  would  be  simi- 
larity in  the  two  cases,  but  if  not  the  two  decisions  of  Catgill  and  Forbes  have 
no  application.'    Assoilzies  the  defr.  from  the  claim.  Hugh  Babglat." 

Act—Beid, Alt—Robert  MitchelL 
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Sheriff  Hope. 

PAROCHIAL  BOARD  OF  ANNAN  V.  GOX7RLAT. — September  2,  1876. 

Poor  Batee — School  Board  Bates — Cemetery  Batee^^-Liability  of  Minister  of 
Quoad  Sacra  Parish— Act  7  o^  8  Vic,,  cap,  44,  sec  8.— rThis  was  an  action  for 
recovery  of  poor  rates,  school  board  rat^,  and  cemetery  rates,  amounting  to 
;^,  Os.  2^.,  raised  in  the  Dumfries  Small  Debt  Court  by  the  inspector  and 
collector  to  the  Parochial  Board  of  Annan,  against  the  Rev.  Mr.  Gourlay, 
minister  of  the  quoad  sacra  parish  of  Brydekirk,  on  his  manse  within  the 
parish  of  Annan.  In  giving  judgment,  the  S.-S.  (Hope)  stated  that  he 
believed  it  had  come  out  in  point  of  fact  that  so  far  as  the  assessment  for  the 
poor,  school  rates^  and  cemetery  rates  were  concerned,  Brydekirk  was  within 
the  parish  of  Annan.  The  action  was  for  payment  of  what  were  said  to  be 
arrears  of  poor  rates,  cemetery  rates,  registration  rates  and  school  rates.  The 
minister  aomitted  his  liability  for  the  school  rate,  but  said  he  was  not  bound  to 
pay  either  poor  rates,  cemeterv  rates,  or  re^tration  rates.  It  appeared  from 
evidence  that  for  a  number  of  years  after  ms  district  was  erected  mto  a  quoad 
sacra  parish  he  did  pay  poor  rates  without  dispute  ;  but  the  question  having 
been  raised  in  another  part  of  Scotland  by  a  miniBter  in  similar  circumstances, 
who  obtained  a  decision  in  his  favour  in  a  sheriff  court,  the  defr.  thereafter 
objected  to  pay.  'Hie  Sheriff  said  that  he  very  much  regretted  so  important  a 
matter,  affecting  so  many  people,  had  been  brought  up  in  this  form — simply  as 
a  small-debt  case,  in  which  his  decision  would  be  final.  He  wished  it  had 
been  raised  bv  a  joint  action  on  the  part  of  quoad  sacra  ministers  in  the  Court 
of  Session,  where  it  would  have  been  settled  in  a  satisfiictory  way.  But  having 
come  before  him,  he  must  deal  with  it  according  to  the  best  ot  his  judgment. 
Now  he  thought  himself  safe  in  saying  that,  except  for  the  wording  of  a  clause 
in  Sir  James  Graham's  Act,  7  &  8  Vic,  cap- 44,  there  would  not  have  been 
much  to  plead  for  the  exemption  of  defr.  The  8th  section  of  that  Act,  in 
specifying  the  manner  in  which  parishes  were  to  be  erected  by  disjunction  horn 


558  SHERIFF  COURT  REPORTER. 

the  old  parishes,  stated  that  it  should  and  might  be  lawful  for  the  ministers  and 
elders  of  such  new  parish  to  have  and  enjoy  the  status,  and  all  the  powers, 
richts,  and  privileges  of  ministers  and  elders  of  the  Church  of  Scotland  ;  and 
taking  his  stand  upon  those  broad — certainly  broad  and  sweeping — ^words,  the 
defr.  said  "  I  am  a  minister  of  the  Church  of  Scotland,  entitled  to  enjoy  the 
status,  and  all  thepowers,  rights,  and  privileges  which  ministers  of  the  old 

Jarishes  have."     Well,  then,  the  question  came  to  be,  did  those  words  of  Sir 
ames  Graham's  Act  affect  civil  matters,  such  as  the  payment  of  rates,  or 
merely  apply  to  ecclesiastical  rights,  privileges,  etc.  ?    Before  answering  that,  it 
was  necessary  to  consider  the  position  of  the  old  parish  minister — ^that  is,  the 
minister  paid  out  of  the  teinds — and  that  might  oe  shortly  stated  to  be  that, 
from  time  inmiemorial,  till  the  passing  of  the  Poor  Law  Act  now  in  force,  he 
paid  no  poor  rates  whatever,  either  on  his  income  or  in  respect  of  occupation  of 
manse  and  glebe.    That  position,  he  might  say,  was  decided  b^  actions  tried  in 
the  Court  oi  Session.     The  right  of  exemption  of  old  parish  nunisters,  however, 
did  not  appear  to  have  been  founded  on  express  Parbamentary  enactment,  but 
on  custom  ;  and  accordingly,  in  order  to  make  them  liable,  it  was  thought  neces- 
sary to  introduce  a  clause  into  the  Poor  Law  Act  now  in  force  stating  that  they 
should  be  henceforth  assessable  on  their  stipends — ^no  mention  being  made  of 
the  manses  and  glebes  occupied  by  them.    That  was  acted  on  for  some  time,  and 
then  arose  a  question  for  tnal  as  to  whether  they  were  assessable  on  manses  and 
glebes  in  occupancv.    An  action  was  raised,  and  was  decided  in  the  Court  of 
Session  on  the  18th  December  1860.    The  inspector  of  poor  of  the  parish  of 
Symington  had  taken  diligence  against  the  mmister  of  the  parish,  the  Rev. 
John  Forbes,  to  recover  payment  of  rates  assessed  on  manse  and  glebe  ;  and 
without  going  into  all  the  details  of  the  case,  he  might  mention  that  the  Court 
of  Session  held  that  the  immunity  which  had  previously  existed  in  regard  to 
all  things  in  favour  of  the  nunisters  was  not  affected  by  the  Poor  Law  Act  in 
regard  to  the  manse  and  glebe — that  was  to  say,  they  refused  to  stretch  the 
application  of  that  Act  any  further  than  the  express  words  as  to  the  stipends. 
That  decision  had  since  then  been  acquiescea  in,  and  parish  ministers  paid 
poor  rates  on  stipend  where  the  means  and  substance  system  prevailed,  but  not 
on  manse  and  glebe.    Whether  the  manse  and  glebe  would  be  assessable  in  the 
event  of  being  let  to  other  parties,  was  a  question  which  had  been  raised,  but 
which  he  need  not  now  go  into.    The  defr.  was  minister  of  a  ^pioctd  sacra 
parish,  and  was  here  assessed  on  the  manse  which  he  occupied.    There  was  no 
question  before  him  as  to  his  liability  to  pay  on  his  stipend :  it  was  simply  a 
question  whether  he  was  to  be  assessed  on  his  manse.    The  chief,  if  not  the 
sole  ground  of  the  defr*s.  contention  was  that,  as  a  quoad  sacra  minister,  he  was 
entitled,  by  Sir  James  Graham's  Act,  to  the  status,  privileges,  etc.,  of  a 
parochial  minister  of  the  Church  of  Scotland.    It  was  necesssiy  to  observe 
that  those  words  occurred  in  a  clause  dealing  with  the  creation  of  quocui  sacra 
churches.      This  Act  of   Parliament  also  provided  for  the    disjunction   of 
parishes  quoad  omnia,  which  included  things  civil  as  well  as  things  sacred. 
He    tried    very    hard    to    get   from    defr*s.    acent    a   definition    of    quoad 
sacfa  as  opposed  to  quoad  dvUia/  but  he  could  not  say  that  he  was  very 
successful  in  defining  these  terms.  He  might  have  said  much  in  this  connection 
in  regard  to  the  argument,  but  that  was  rendered  unnecessary,  for  a  decision 
in  the  Court  of  Session  on  another  matter  had  recently  been  given,  in  which  the 
judges,  particularly  the  Lord  President,  delivered  an  opinion  in  which  the  terms 
were  defined,  and  which  he  could  not  do  better  than  read.    This  was  an  action 
brought  by  the  minister  and  kirk-session  of  the  parish  of  Cambusnethan  ask- 
ing the  Court  to  declare  that  the  minister  and  kirk-session  of  the  quoad  sacra 
parish  of  Wishaw,  disjoined  from  Cambusnethan  in  1855,  were  not  entitled  to 
make  proclamations  of  banns  of  marriages  in  their  church  and  take  fees  there- 
for.    The  First  Division  unanimously  found  that  quoad  sacra  parishes  were 
entitled  to  have  banns  proclaimed  in  their  churches,  and  that  the  ministers  and 
sessions  were  entitled  to  charge  and  receive  fees  applicable  to  such  proceedings. 
The  grounds  on  which  this  decision  was  given  would  appear  from  tne  opinions 
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of  the  Judges.  The  Lord  President  said  :  "  That  section  (namely,  8th  section 
of  Sir  tfames  Graham's  Act)  also  authoiises  the  Court  to  designate  and  to  dis- 
join a  district  from  the  original  parish,  and  to  erect  the  same  into  a  parish 
quoad  scusra  in  connection  with  the  Church  of  Scotland,  the  ministers  and 
elders  of  which  parish  are  to  have  and  enjoy  the  status,  and  all  the  powers, 
rights,  and  privileges  of  parish  ministers  and  elders  of  the  Church  of  Scotland. 
But  it  is  said  that  the  persons  who  are  resident  in  the  detached  district,  which 
is  annexed  to  this  church  only  quoad  sacra  must,  as  regards  all  civil  effect,  he 
considered  and  dealt  with  as  still  parishioners  of  me  original  parish  from 
which  the  hmds  have  been  disjoined  and  erected  into  this  new  parish.  Of 
course  that  necessarily  leads  to  the  inquiry  what  is  meant  by  the  erection  of  a 
parish  quoad  sacra,  or  the  erection  of  lands  taken  from  one  parish  or  from  two 

Sanshes  into  a  new  parish  quoad  sacra  ?  And  this  again,  in  my  opinion,  ren- 
era  it  necessary  to  consider  what  is  meant  by  a  parish,  and  that  necessarily 
t^es  one  back  to  rather  a  remote  period  ;  because  the  parochial  division  of 
Scotland  is  unquestionably  a  matter  of  very  remote  anticjuity."  The  Lord  Presi- 
dent then  proceeded  to  make  an  antiquarian  investi^tion  as  to  the  origin  of 
parishes,  through  which  he  need  not  follow  him.     "  I)uring  this  period  "  (that 
is,  prior  to  the  Keformation)  the  Lord  President  went  on  to  say,  '^  During  this 
i>enod  of  ecclesiastical  history,  therefore,  there  could  not  exist  any  distinction 
between  those  parts  of  the  parochial  economy  which  are  now  reckoned  inter 
civilia  and  those  which  are  reckoned  inter  sacra,  because  every  parochial  right 
and  interest  fell  under  the  exclusive  jurisdiction  of  the  Church.    But  one  of  the 
results  of  the  Reformation  was  that  the  patrimony  of  the  Church  was  appropri- 
ated by  the  Crown  and  Parliament,  and  thus  it  l!ecame  necessary  for  the  Crown 
and  Parliament  4;o  provide  the  means  of  carrving  on  the  parochial  economy. 
From  this  time,  accordingly,  ministers'  stipends,  manses,  and  glebes,  the  relief  of 
the  poor,  and  the  estabmhment  of  parochial  schools,  and  the  maintenance  of 
churches  and  churchyards,  are  provided  by  Act  of  Parliament,  and  all  these 
parts  of    ancient  economy  are  thenceforth  materially  and  even  necessarily 
classed  inter  civilia"    It  would  thus  be  seen  that  the  Lord  President  included 
among  the  things  that  were  inter  cimlia  the  establishment  of  parochial  schools 
and  the  relief  of  the  poor.     Belief  of  the  poor  was  clearly  %nter  civilia;  and 
he  must  say  he  never  had  any  doubt  on  the  subject.     If  these  matters  were 
inter  civilia  then,  was  it  necessary  to  say  whether  the  words  of  Sir  James 
Cirraham's  Act,  that  a  quoad  sacra  minister  was  to  have  all  the  rights,  privileges, 
etc.,  of  a  parish  minister,  referred  to  things  inter  civilia,  such  as  the  relief  of  the 
poor,  and  made  those  things  other  than  what  they  were  before  the  passing  of 
the  Act  ?  and  if  this  quoad  sacra  parish  were  only  disjoined  and  erected  accord- 
ing to  that  Act,  from  the  original  parish,  would  it  not  be  a  contradiction  in 
terms  to  say  that  the  rule  of  law  as  to  things  inter  civilia  was  to  be  departed 
from  on  account  of  an  interpretation  that  might  be  put  on  the  words  of  Sir 
James  Graham's  Act  ?  It  seemed  to  him  that  such  a  contention  was  wrong,  and 
that  there  was  no  authority  under  this  Act  for  relieving  the  defr.  from  assess- 
ment in  respect  of  his  manse.     It  was  clear,  he  thought,  where  Sir  James 
Graham's  Act  made  disjunctions  which  included  things  inter  civilia  as  well  as 
things  inter  sa>cra,  such  disjunctions  were  called  not  qv-oad  sacra  but  quoad 
omnia,  which  included  the  relief  of  the  poor,  excepting  when  all  parties  agreed 
to  the  contrary,  when  the  Court  of  Session,  at  their  instance,  had  power  to 
decree  that  relief  of  the  poor  was  to  be  exempted  from  the  disjunction  quoad 
omnia.    It  was  therefore  very  evident  that  an  incidental  remark  in  the  8th 
clause  of  Sir  James  Graham's  Act  would  not  have  the  effect  of  changing  the 
law  of  assessment  as  regulated  by  another  Act  of  Parliament     If  Sir  James's 
Act  had  in  this  matter  oeen  intended  to  over-ride  any  other  Act,  it  would  have 
said  so  in  distinct  terms.    Some  analogous  cases  were  quoted  with  the  view  of 
strengthening  the  defr.s'  argument.    For  instance,  a  decision  was  pointed  out  in 
which  the  collector  of  the  Widows'  Fund  sued  a  minister  quoad  sacra,  in  1849, 
for  Widow  Fund  rates,  on  the  groimd  that  he  had  then  become  a  beneficed 
clergyman  of  the  Church  of  Scotland,  and  was  therefore  bound  to  pay  into 
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the  Widows'  Fond,  and  was  entitled  to  have  hia  widow  proyided  for  from  it. 
He  had  gone  over  that  case  carefolly,  and  had  not  been  able  to  find  any- 
thing in  it  that  made  it  analogous  with  the  present  case.  The  more  recent 
case  which  he  had  lefexred  to  seemed  much  closer  than  that — ^the  case  of  Grant 
V.  Madntyre^  14th  July  1841.  Between  that  case  and  this  there  was  this 
distinction,  that  in  the  former  the  minister  was  incumbent  of  a  Parliamentaiy 
church  which  had  been  erected  under  two  statutes  of  the  reign  of  George  III. 
It  was  not,  like  the  present  case,  the  case  of  a  district  cut  off  and  disjoined 
under  Sir  James  Graham's  Act ;  and  it  was  found  by  the  Court  that  he  was 
not  bound  to  pay  into  the  Widows'  Fund,  for  under  the  Widows'  Fund  Act 
it  was  set  forth  that  ministers  who,  after  a  certain  date,  were*  admitted  into  a 
charge  should  then  be  liable  to  pay  into  the  Fund,  and  it  was  held  that  the 
minister  in  this  case  was  not  admitted  into  his  chaige  after  the  date  mentioned, 
for  he  had  been  in  it  before  in  the  capacity  of  a  Parliamentary  minister.  That 
case  was  against  the  defr.  so  far  that,  while  the  Court  held  that  the  minister  was 
not  bound  to  pay  rates  into  the  Widows'  Fund,  the^  held  that  other  quoad 
sacra  ministers,  who  were  not  in  the  chaive  previously  as  Parliamentary 
ministers,  imder  previous  statutes  would  be  boimd  to  do  so.  In  that  case  an 
exemption  was  claimed  on  the  groimd  that  a  quoad  sacra  minister  was  not  a 
benenced  clergyman  ;  but  it  did  not  follow  that  in  allowing  all  the  rights  and 
privileges  of  a  beneficed  clergyman  in  regard  to  religious  matters,  the  Poor 
Law  of  Scotland  was  to  be  overturned.  It  was  foimd  Uiat  quoad  sacra  minis- 
ten,  with  the  exception  stated,  were*beneficed  clergymen  in  the  sense  of  the 
Widows'  Fund  Act,  but  it  did  not  appear  that  they  were  unassessable  in 
respect  of  manse  and  glebe  under  the  Poor  Law,  which  was  a  different  tiling. 
The  only  other  point  he  had  to  consider  was  that  a  decision  was  ^ven  in  the 
Sheriff  Court  of  Airdrie  by  which  it  was  found  that  quoad  sacra  mmisters  were 
not  bound  to  pay  poor  rates.  Now  with  all  respect  to  his  fellow-judges  in  the 
same  position  as  himself,  it  is  well  known  that  the  decision  of  one  S.-S. 
did  not  govern  that  of  another.  He  however  had  not  seen  the  decision ; 
and  beyond  the  mere  statement  that  the  decision  was  so  and  so,  he  had  no 
knowledge  of  it  He  had  no  means  of  knowing  the  grounds  on  which  it  was 
come  to  :  had  he  known  them,  it  was  possible  his  opinion  might  have  been 
somewhat  modified.  But  it  was  further  stated  that  the  Board  of  Supervision 
were  of  opinion  that  such  a  claim  was  not  exigible,  and  there  had  been  handed 
to  him  a  letter  written  by  the  secretary  to  that  Board  dated  Januarv  21,  1870. 
It  was  not,  however,  an  opinion  of  the  Board,  but  merely  of  Mr.  Skelton,  the 
secretary.  In  it  he  said :  "  I  have  to  acknowledge  receipt  of  your  (the  defies.) 
letter  of  date  17th  inst,  as  to  your  liability  to  assessment  in  respect  of  your 
manse.  My  opinion  is  that  wherever  a  Parliamentary  parish  or  district  (estab- 
lished under  6th  Geo^  IV.,  cap.  90)  has  been  erected  into  a  parish  quocul 
sacra  under  Sir  James  Graham's  Act,  7  &  8  Vic,  c.  44,  the  minister,  by  force  of 
the  enactment  in  section  8,  which  provides  that  he  shall  enjoy  '  all  the  privileges 
of  the  parish  minister,'  is  entitlea  to  exemption  from  assessment  on  his  manse 
and  glebe.  I  may  add  that  the  late  Mr.  Shank  Cook  gave  an  opinion  to  the 
above  effect."  That  opinion,  however,  did  not  apply  to  the  present  case,  but 
merely  to  quoad  sacra  parishes  that  were  formerly  Parliamentary  ch^ges  ;  and 
at  any  rate,  he  might  say  of  this  opinion,  as  he  had  said  of  that  of  a  late  Sheriff, 
that  he  was  not  bound  by  it.  He  haa  ventured  to  differ  from  the  opinion 
quoted,  and  he  thought  he  had  pretty  good  reason  to  do  so,  when  he  had  the 
authority  of  the  Lord  Justice-General  on  his  side.  He  therefore  thought  that 
the  exemption  did  not  exist. 
Act,— A  Ider, Alt—'Muir, 
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THE  PLEA  OF  INSANITY  IN  TKIALS  FOR  MUEDER. 

The  recent  case  of  Tiemey,  tried  at  the  last  Glasgow  Circuit,  and 
the  case  of  Bamfield,  possessing  various  similar  features  to  the  first- 
named  case,  and  tried  before  Mr.  Justice  Brett  in  England,  have 
directed  public  attention  in  a  somewhat  marked  manner  to  the  plea 
of  insanity  advanced  in  defence  of  the  charge  of  murder.     In  the 
former  case,  the  jury,  under  the  direction  of  Lord.Ardmillan,  brought 
in  a  verdict  of  murder,  coupled  with  a  recommendation  to  mercy  on 
the  ground  of  "excitement,  probably  due  to  previous  insanity." 
In  Bamfield's  case  the  jury,  in  the  face  of  Mr.  Justice  Brett's 
charge,  brought  in  a  verdict  acquitting  the  prisoner  on  the  ground 
of  insanity.    The  jury  in  Bamfield's  case  probably  stretched  a  point 
to  prevent  any  after  feeling  in  their  own  minds  from  the  possible 
execution  of  the  prisoner,  who  they  did  not  believe  was  possessed 
of  the  complete  mental  faculties  of  a  man  whose  mind  had  never 
been  afifected.     In  Tierney's  case  the  jury  gave  effect  to  the  law  as 
laid  down  by  the  Judge,  and  convicted  of  murder,  but  coupled  their 
verdict  with  a  recommendation  to  mercy  on  a  ground  which  sub- 
stantially was  an  acknowledgment  that  the  mind  of  the  prisoner 
was  to  some  extent  deficient.     In  both  these  cases  there  had  been, 
anterior  to  the  commission  of  the  act  charged,  a  period  of  life  when 
the  prisoners  were  undoubtedly  insane.     The  Scotch  verdict  was 
the  proper  and  legal  verdict,  but  there  is  nmch  to  excuse  the 
English  verdict.     I  propose  in  the  first  place  to  glance  back  at  the 
more  prominent  trials  for  murder  of  recent  years  wherein  the  plea 
of  insanity  has  been  pleaded  as  a  defence,  not  so  much  for  the  pur- 
pose of  directing  attention  to  these  trials  as  for  giving  the  defini- 
tions of  our  most  eminent  criminal  Judges  of  the  law  of  insanity  as 
applicable  to  the  responsibility  or  non-responsibility  of  persons  ac- 
cused of  murder. 

There  are  two  forms  which  the  plea  of  insanity  may  take ;  the 
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first  is  insanity  in  bar  of  trial,  either  put  in  on  behalf  of  the  panel 
or  taken  ex  propria  motu  of  the  Judge.   This  plea,  however,  is  rarely 
advanced  unless  insanity  is  clearly  demonstrable.     The  meaning  of 
the  plea  is  that  the  panel  at  the  diet  of  trial  is  not  in  a  fit  state  of 
mind  to  give  instructions  for  his  defence.     It  is  not  the  class  of 
cases  where  insanity  is  pleaded  in  bar  of  trial  I  propose  to  refer  to, 
but  to  the  class  of  cases  where  the  alleged  insanity  is  of  an  occult 
description,  and  where  the  plea  of  insanity  is  tendered  as  a  special 
defence,  to  the  effect  that,  if  the  act  of  which  the  prisoner  stands 
accused  was  committed  by  him,  he  was  insane  at  the  time  of  its 
commission.     I  will  not  go  back  farther  than  the  year  1860,  in 
which  year  occurred  the  case  of  John  M*Fadyen,  accused  of  murder 
and  theft  (3  Irvine,  p.  650).     Tiie  panel  pleaded  generally  not 
guilty,  and  specially  that  at  the  date  of  commission  of  the  alleged 
act  he  was  "  of  weak  mind  and  insane."     The  prisoner  was  twenty- 
one  years  of  age,  and  had  been  twice  previously  convicted  of  theft. 
Although  twenty-one,  he  was  of  very  juvenile  appearance,  for  the 
mother  of  the  murdered  child  spoke  of  the  panel  as  a  boy.     The 
prisoner  had  flung  a  child  of  two  years  and  three  months  into  the 
water,  and  drowned  it  apparently  for  the  purpose  of  stealing  the 
child's  clothes.   The  panel  had  been  in  a  reformatory,  and  the  head- 
master deponed  to  thinking  him  "  very  weak  in  his  intellect ; "  he 
exhibited  fear  of  punishment,  and  he  "  quite  understood  the  distinc- 
tion between  right  and  wrong,"  but  the  witness  qualified  this  by 
saying  that  "  he  did  not  do  so  owing  to  his  weak  intellect  at  all  so 
strongly  as   others."    Dr.  Young  deponed,  **I  consider  that  the 
panel  has  gone  beyond  the  boundary  line  between  sanity  and  in- 
sanity, as  to  which  there  is  great  difference  of  opinion  among  doc- 
tors, and  I  think  he  was  of  unsound  mind."    Dr.  Morton  stated, 
"  On  the  evidence,  and  as  the  result  of  my  interview  with  him,  I 
consider  that  he  understands  the  distinction  between  right  and 
wrong,  and  truth  and  falsehood.     I  consider  that  he  would  be 
quite  aware  of  what  he  was  doing  in  an  action  rendering  him  liable 
to  punishment."     Dr.  Coatts,  one  of  the  visiting  physicians  of  Gart- 
navel  Asylum,  deponed :  **  I  could  not  call  the  prisoner  insane  in 
the  ordinary  sense  of  the  word.     I  concur  very  much  in  the  view 
given  by  the  master  of  the  Reformatory  Institution,  whose  evidence 
I  heard  to-day."     Dr.  Watson  seemed  to  entertain  much  the  same 
idea  of  M'Fadyen's  state  of  mind  as  Dr.  Yellowlees  with  reference 
to  Tierney's  state  of  mind.     He  stated  in  answer  to  the  Court,  "  I 
consider  that  tlie  panel  had  suflBcient  capacity  to  know  that  theft 
and  murder  were  both  acts  wrong  and  punishable,  but  I  consider 
that  when  the  punishment  that  might  follow  his  act  failed  to  be 
imminent,  his  self-governing  power  was  not  such  as  to  keep  him 
back  from  doing  in  temptation  that  winch  he  might  know  to  be 
wrong.     It  cannot  be  said  that  his  mental  incapacity  or  disease 
was  such  as  to  destroy  in  his  mind  his  self-governing  power  over 
his  emotions  or  passions ;  yet  a  very  slight  temptation  to  ordinary 
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minds  would  appear  to  him  a  strong  temptation.  The  getting  of  a 
few  pence  for  the  child's  clothes  might  be  to  him  an  overpowering 
temptation."  Lord  Cowan,  in  his  charge  to  the  jury,  told  them  that 
it  was  tlieir  peculiar  province  to  judge  whether  insanity  was  estab- 
lished or  not.  He  told  the  jury  to  keep  in  mind  the  circuiQstances 
under  which  the  crime  was  committed,  the  manner  of  the  act,  the 
general  history  and  conduct  of  the  panel,  and  the  opinions  of  the 
medical  experts,  and  in  these  circumstances  they  were  directed  to 
consider  the  question  whether  the  panel  possessed  "  intellect  toough 
to  know  the  distinction  between  right  and  wrong,  and  that  in  the 
very  commission  of  the  crime  charged,  and  at  tlie  time,  or  if  he 
knew  that  distinction,  was  he  under  disability  from  want  of  suffi- 
cient rational  power  to  govern  his  actions  and  to  control  his  emotions 
and  desires  ? "  Lord  Cowan  further  said  to  the  jury,  that  if  they 
were  not  satisfied  that  the  defence  of  insanity  had  been  proved, 
probably  the  safest  verdict  would  be  one  of  guilty,  "  accompanied 
by  such  recommendation  as  the  undoubted  weakness  of  the  panel's 
intellect  might  appear  to  them  to  justify."  The  jury  accordingly 
brought  in  a  verdict  of  guilty,  but  strongly  recommended  the  panel 
to  mercy  on  account  of  weakness  in  intellect,  and  this  recommen- 
dation was  given  effect  to  by  the  Crown  commuting  the  sentence 
of  death  to  one  of  penal  servitude  for  life.  The  next  prominent 
case  of  murder  in  Scotland  where  the  plea  of  insanity  was  urged 
was  the  well-known  case  of  Alexander  Milne,  who  was  accused  of 
murdering  James  Patterson,  a  working  jeweller,  by  stabbing  him 
with  a  dagger  in  January  1863  (Irvine,  vol.  iv.,  p.  301).  The 
special  defence  in  this  case  was  that  the  panel  at  the  time  of  the 
act  charged  *'  was  insane,  and  labouring  under  insane  delusions."  I 
do  not  propose  to  give  any  analysis  of  the  evidence  in  this  case, 
but  it  seemed  distinctly  to  establish  that,  whether  insane  or  not,  in 
the  sense  of  being  legally  responsible  for  the  act,  the  prisoner  at  the 
time  of  the  commission  was  subject  to  certain  insane  delusions. 
It  was  in  this  case  the  present  Lord  Justice-General  made  a  some- 
what celebpated  remark  on  a  question  being  put  by  the  prisoner*s 
counsel  to  a  medical  witness.  The  question  was,  "  Is  it  not  a  pos- 
sible condition  of  the  mind  in  monomania  that  the  patient  might 
be  well  aware  of  the  nature  of  the  crime,  and  that  he  would  suffer 
for  it,  and  yet  felt  irresistibly  impelled  to  commit  the  crime  ? " 
The  Lord  Justice-General's  remark  to  that  was,  "  If  all  the  physi- 
cians in  Europe  were  to  state  that,  I  would  tell  the  jury  that  tliey 
must  not  believe  it  or  act  on  it."  In  charging  the  jury  in  this  case, 
the  Judge  said,  "  It  is  not  sufficient  to  say  that  the  man  is  in  au 
anomalous  state  of  mind  from  extrinsic  causes,  from  drinking  or 
anything  else  which  makes  the  bad  part  of  his  nature  predominate 
over  the  better,  and  which  gets  the  better  of  the  influences  of  con- 
science, or  that  he  is  in  such  a  state  of  moral  depravity  that  his 
conduct  and  his  feelings  are,  it  may  be,  not  worthy  of  a  human 
being.     That  is  not  insanity.     Moral  depravity  or  weakness  of 
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mind,  combined  with  or  caused  by  moral  depravity,  is  not  insanity. 
But  if  the  mind  is  diseased,  that  is  to  say,  if  the  understanding  is 
impaired  to  the  extent  I  have  already  explained,  then  that  is 
insanity,  which  will  take  away  criminal  responsibility.  If  there  be 
such  insanity,  it  matters  not,  as  Mr.  Scott  also  very  properly  stated 
to  you,  what  was  the  exciting  cause  of  that  insanity.  It  may  be 
drunkenness,  or  it  may  be  indulgence  in  any  other  vicious  propen- 
sity— it  is  of  no  consequence  which  it  is,  if  insanity  is  actually  pro- 
duced and  is  present  at  the  time." 

The  jury  returned  by  a  majority  a  verdict  of  guilty,  but  recom- 
mended the  panel  to  the  mercy  of  the  Court,  and  in  answer  to  a 
question  directed  by  the  Goui*t  as  to  what  the  recommendation  was 
based  upon,  it  was  answered  that  it  was  on  account  of  the  divided 
opinion  of  the  jury,  which  is  not  a  recognisable  ground  of  recom- 
mendation. It  did  not  proceed  upon  any  recognition  of  mental 
defect  The  sentence  was  however  subsequently  commuted  to 
penal  servitude  for  life.  In  the  following  year,  1864,  "George 
Bryce  "  was  indicted  for  the  murder  of  a  servant  girl  to  whom  he 
had  been  paying  his  addresses.  He  was  tried  before  the  High 
Court  in  May  1864  (4  Irvine,  p.  506).  The  only  defence  in  this 
case  was  insanity.  It  appeared  that  the  prisoner  had  been  of 
drunken  habits  prior  to  the  date  of  the  commission  of  the  crime. 
He  evinced  great  determination  in  carrying  out  the  murderous 
act,  first  attacking  his  victim  in  the  nursery  of  the  house  she  was  a 
servant  in,  and  then,  after  she  had  been  rescued  by  her  mistress  there 
and  told  by  the  latter  to  run  away,  which  she  did,  she  was  followed 
by  the  prisoner  out  of  the  house,  and  he  leaped  a  wall  to  get  to  her. 
He  again  threw  her  down  and  cut  her  throat  with  savage  de- 
termination with  a  razor.  There  was  conflicting  medical  evidence 
as  to  the  prisoner's  state  of  mind.  For  the  defence  Professor  Laycock 
stated,  "  His  physical  organisation  is  of  a  low  type.  I  have  heard 
the  evidence  to-day.  I  do  not  think  him  a  man  in  his  sound  senses 
just  now.  I  think  that  he  was  not  of  a  sound  mind  at  the  time 
he  committed  the  deed.  I  think  he  was  labouring  under  a  fit  of 
maniacal  excitement.  Such  a  fit  may  come  on  suddenly  and  go  off 
suddenly.  That  is  not  uncommon  in  homicidal  mania.  It  is  one 
of  the  characteristics  of  the  fit  that  the  person  does  not  remember 
what  he  did  under  the  fit.  I  think  that  for  some  years  he  has  been 
more  or  less  in  a  morbid  stat«  mentally."  Dr.  Eitcliie  also  stated 
his  opinion  that  the  prisoner  was  insane,  and  that  at  the  time  of 
the  commission  of  the  act  he  was  under  a  maniacal  paroxysm.  The 
then  Lord  Justice-Geneml,  the  late  Lord  Colonsay,  presided  at  this 
trial,  and  in  his  charge  to  the  jury  he  laid  down  the  law  as  to 
insanity  as  applicable  to  the  special  case  in  the  following  terms : 
"  The  question  of  insanity — of  insanity  to  the  effect  of  relieving  a 
party  from  responsibility^the  question  of  whether  a  man  is  insane 
or  not,  is  a  question  for  you  to  decide.  It  is  a  question  on  the 
whole  facts  of  the  case ;  it  is  not  a  medical  question.    The  medical 
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gentlemen  have  opportunities  of  observation  which  make  their 
testimony  very  important  in  reference  to  such  matters ;  but  the 
question  is  not  a  medical  question  ;  it  is  a  question  of  fact  whetlier 
the  insanitv  amounted  to  this,  that  he  was  doinjj  a  thin<?  which 
he  himself  considered,  and  had  grounds  to  believe,  and  respecting 
which  his  belief  was  a  sincere  one,  that  he  was  warranted  in  doing 
— whether  he  really  believed  that  something  had  occurred  which 
would  be  a  ground  for  taking  away  the  life  of  this  unfortunate  girl. 
It  is  a  question  for  you  whether  his  state  of  mind  was  such  as  to 
warrant  you  in  sustaining  this  defence.  It  is  no  doubt  true  that, 
if  the  result  of  your  inquiry  should  be  that  the  prisoner  committed 
this  act  in  a  state  of  insanity,  he  would  not  be  let  loose  on  society. 
The  public  must  be  protected  against  persons  who  have  uncon- 
trollable passions,  but  I  can  by  no  means  endorse  the  doctrine  that 
seems  to  be  held,  that  when  a  man  cannot  control  his  disposition 
to  do  an  act  he  is  not  responsible  for  it.  Nothing  is  more  common 
than  a  person  being  unable  to  control  his  passions.  His  passion 
gets  the  better  of  him,  and  he  becomes  for  the  moment  beyond  con- 
trol. But  merely  because  you  call  it  a  paroxysm  of  monomania, 
that  is  not  a  reason  for  holding  that  such  persons  are  to  be  held  as 
out  of  the  pale  of  the  law  in  regard  to  answering  for  the  con- 
sequences of  the  crime  they  commit.  But  the  result  would  be — if 
you  are  of  opinion  that  he  is  insane — immediate  restraint,  and,  as 
prisoner's  counsel  said,  possibly  subsequent  restoration  to  society. 
But  no  matter  for  that;  the  question  you  have  to  decide  is,  has  it 
been  established,  or  has  it  not,  that  this  act  was  perpetrated  through 
insanity — insanity  in  this  sense,  tliat  the  party  was  bereft  of  mind, 
that  he  believed,  from  grounds  that  acted  upon  his  imagination, 
that  facts  had  occurred  which  warranted  him  in  committing 
violence  against  the  individual."  In  this  case  the  verdict  of  the 
jury  was  guilty,  coupled  with  a  recommendation  to  mercy  "  on 
account  of  the  low  mental  organization  of  the  prisoner,"  but  the 
sentence  of  death  was  carried  into  effect.  The  next  case  where  the 
plea  of  insanity  was  stated  was  that  of  Andrew  Brown,  in  Sept. 
1866  (5  Irvine,  p.  215).  There  seemed  to  be  little  or  no  proof 
tendered  by  the  prisoner  to  establish  his  alleged  insanity,  but  the 
case  is  important  from  the  following  clear  exposition  of  the  law  as 
to  insanity  given  by  the  then  Lord  Justice-Clerk,  the  present  head 
of  the  Justiciary  Court.  "  The  main  question  for  the  jury  to  con- 
der  was  that  which  had  been  set  up  by  way  of  special  defence, 
namely,  whether  the  prisoner  was  in  such  a  state  of  insanity  at  the 
time  as  not  to  be  responsible  for  the  act  which  he  had  committed. 
That  question  was  always  a  delicate  and  important  one,  and  it  was 
one  on  which  juries  were  entitled  to  expect  some  direction  from  the 
Court  as  to  the  legal  rules  applicable  to  such  a  case ;  and  therefore 
he  must  at  the  outset  state  what  was  the  true  doctrine  of  criminal 
responsibility,  and  how  and  by  what  manner  of  evidence  a  man  could 
be  shown  not  to  be  criminally  responsible  for  the  act  which  he  had 
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committed.  It  was  quite  clear  that  if  tlie  man  knew  what  was  the 
act  he  was  committing,  and  if  he  knew  further  the  nature  of  that 
act  and  its  consequences  and  effects,  he  was  criminally  answer- 
able for  it.  But  if,  on  the  other  hand,  from  the  oppression  of 
mental  disease,  he  was  unable  to  know  what  was  the  act  he  was 
committing ;  or,  knowing  it,  if  he  was  in  such  a  condition  from 
insane  delusions  as  not  to  be  able  to  understand  the  nature  of  the 
act,  and  to  appreciate  consequences  and  effects,  then  he  was  in 
such  a  state  of  insanity  that  he  wan  not  answerable.  But  in  order 
to  constitute  this  insanity,  it  must  be  clearly  made  out  that  at  the 
cime  of  committing  the  act  the  prisoner  was  labouring  under 
mental  disease,  in  the  proper  sense  of  the  term,  and  that  that 
mental  disease  was  the  cause  of  the  act  A  person  being  of  violent 
or  passionate  temper,  or  reduced  to  a  state  of  weakness  by  the  in- 
dulgence of  bad  habits,  or  in  a  state  of  moral  depravity,  either  from 
the  faults  of  original  education,  or  from  faults  more  personal  to 
himself — these  were  things  which  had  nothing  to  do  with  insanity. 
A  man  might  be  in  the  deepest  state  of  moral  depravity — and  no 
man  could  be  in  such  a  state  without  being  also  in  some  degree  of 
weak  mind — but  that  would  not  constitute  insanity.  Nothing  but 
mental  disease  which  overpowered  the  reason  constituted  insanity 
in  the  eye  of  the  law."  The  prisoner  in  this  case  was  found  guilty 
as  libelled,  but  a  majority  of  the  jury  recommended  him"  to  mercy, 
on  what  ground  does  not  very  clearly  appear.  The  sentence  of 
death  was  however  carried  into  effect.  The  next  case  of  im- 
portance with  reference  to  the  subject  I  am  dealing  with  is  that 
of  "Dingwall"  in  1867  (5  Irvine,  p.  466).  The  accused  was  a 
landed  proprietor,  and  was  indicted  for  the  murder  of  his  wife  by 
stabbing  her  with  a  carving  knife.  The  Eeport  states :  "  He  had 
occasional  attacks  of  delirium  tremens,  particularly  in  and  after 
1851,  and  in  that  year,  by  instruction  of  his  agents,  a  medical 
report  was  obtained  as  to  whether  he  could  be  placed  in  a  lunatic 
asylum ;  but  the  report  negatived  insanity,  and  the  opinion  of  his 
medical  attendants  continued  all  along  to  be  adverse  to  granting 
the  necessary  certificate.  It  was  said  that  he  had  a  stroke  of  the 
sun  in  India,  and  that  after  his  return  to  this  country  he  had  con- 
vulsions which  might  have  been  epileptic,  but  no  medical  witness 
confirmed  this.'*  I  will  not  go  into  the  evidence,  but  will  only 
quote  the  following  remarks  of  Lord  Deas  with  reference  to  the 
special  defence  of  insanity :  "  As  to  the  law  applicable  to  a  plea 
of  insanity,  it  was  necessary  to  keep  in  view  the  nature  of  the 
alleged  insanity,  as  well  as  the  nature  of  the  crime.  There  was  an 
allegation  here  either  of  idiocy  or  what  the  law  calls  furiosity. 
This  was  not  said  to  be  a  case  of  total  deprivation  of  reasou. 
Keither  was  it  alleged  to  be  a  case  of  insane  delusions.  There  was 
indeed  no  trace  of  delusion,  sane  or  insane,  throughout  the  proof. 
If  acting  under  an  insane  delusion — believing  for  instance,  that  his 
wile  was  an  assassin  or  a  burglar,  and  not  his  wife  at  all — the 
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prisoner  had  put  her  to  death,  the  defence  would  have  been  com- 
plete. A  case  might  even  occur  in  which  the  individual  knew  the 
nature  of  the  act,  and  its  legal  consequences  as  inferring  forfeiture 
of  his  own  life,  but  where  his  delusion  was  that  he  must  necessarily 
do  the  act  and  die  for  it  to  accomplish  some  great  purpose  of  Pro- 
vidence, and  if  such  a  case  were  established,  the  defence  of  insanity 
would  be  sustained.  Such  was  Hatfield's  case  for  shooting  at 
Geoi-gc  III.  But  in  a  case  like  the  present,  where  there  neither 
was  nor  could  be  any  pretence  of  insane  delusion  leading  to  the 
act,  his  Lordship  thought  the  simplest  and  most  unambiguous  way 
in  which  he  could  state  the  law  to  the  jury  was  to  say  that,  if  the 
jury  believed  that  the  prisoner,  when  he  committed  the  act,  had 
sufficient  mental  capacity  to  know,  and  did  know,  that  the  act  was 
conti-ary  to  law,  and  punishable  by  the  law,  it  would  be  their  duty 
to  convict  him.  This,  his  Lordship  thought,  was  a  safer  and  more 
accurate  mode  of  putting  the  question  before  the  jury,  than  to  ask 
them  to  consider  wliether  the  accused  knew  right  from  wrong ;  for 
an  assassin  might  believe  it  was  morally  right  to  kill  his  victim, 
and  3"ct  be  responsible  to  the  law  and  punishable  accordingly  ? " 

In  Tierney*s  case  it  may  be  remembered  that  in  some  quarters 
the  Advocate-Depute,,  who  conducted   the   case   for  the    Crown, 
was  attacked  for  leaving  it  to  the  jury  to  say   whether  or  not 
the   act   of  which   the    prisoner   was    accused,   which    was    un- 
questionably  murder,   if    committed  by  a  man  whose  mind  was 
quite   unimpaired,   might   not   yet  in  the  prisoner's  case,  if   his 
mind  was  to  a  certain   extent   held   by  them   to   be  impaired, 
amount  merely  to  culpable  homicide.     Lord  Ardmillan,  I  think 
rightly,  charged  the  jury  that  the  act  of  which  the  prisoner  was 
accused  could  not  be  culpable  homicide ;  but  Mr.  Muirhead  has 
high    authority    for    drawing  a    possible  distinction  bett^een  a 
murderous  act  perpetrated  by  the  hand  of   a  man   with    mind 
affected,  and   the   same  act  perpetrated  by  a  man  with  mind 
unaffected,  as  amounting  in  the  former  case   only  to  culpable 
homicide,  but  the  latter  case  being  necessarily  murder.   It  is  in  the 
following  terms  that  Lord  Deas,  in  his  charge  to  the  jury  in  Ding- 
wall's case,  recognised  such  possible  distinction,  and  the  jury  taking 
their  cue  therefrom,  returned  a  verdict  of  culpable  homicide  and 
not  of  murder:   "The  prisoner  appeared  not  only  to  have  been 
peculiar  in  his  mental  constitution,  but  to  have  had  his  mind 
weakened  by  successive  attacks  of  disease.     It  seemed  highly  pro- 
bable that  he  had  had  a  stroke  of  the  sun  in  India,   and   that 
his  subsequent  fits  were  of  an  epileptic  nature.     There  could  be  no 
doubt  that  he  had  had  repeated  attacks  of  delirium  tremens,  and  if 
weakness  of  mind  could  be  an  element  in  any  case  in  the  question 
between  murder  and  culpable  homicide,   it   seemed   difficult    to 
exclude  that  element  here.   His  Lordship  had  anxiously  considered 
that  question,  and  had  come  to  the  conclusion  that  the  element  was 
not  inadmissible.       Culpable  homicide  in  our  law  and   practice 
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included  what,  in  some  countries,  was  called  murder  with  ex- 
tenuating circumstances.  Sometimes  the  crin»e  of  culpable  homi- 
cide approached  the  very  verge  of  murder,  and  sometimes  it 
was  a  very  minor  offence.  The  state  of  mind  of  a  prisoner  might,  his 
Lordship  thought,  be  an  extenuating  circumstance,  although  not 
such  as  to  warrant  an  acquittal  on  the  ground  of  insanity ;  and  he 
could  not  therefore  exclude  it  from  the  consideration  of  the  jury 
here,  along  with  the  whole  other  circumstances,  in  making  up 
their  minds  whether,  if  responsible  to  the  law  at  all,  the  prisoner 
WHS  to  bo  held  guilty  of  murder  or  of  culpable  homicide."  I  am 
not  aware  of  any  case  occurring  in  Scotland,  between  this  case 
of  I)ingwairs  and  the  recent  one  of  Tiemey,  where  there  was  much 
n>om  for  doubt  of  the  fact  of  the  sanity  or  insanity  of  a  prisoner 
eliarged  with  murder.  Tiemey's  case  is  fresh  in  the  recollection 
of  the  public,  and  I  do  not  propose  here  to  enter  into  details  of 
the  evidence.  Suffice  it  to  say  the  Crown  admitted  the  fact  of 
his  Imving  been  insane  some  sixteen  years  ago,  and  the  medical 
witnesses  for  the  Crown  admitted  mental  defect.  Dr.  Yellowlees 
stated  in  his  evidence  that  his  opinion  was  "  that  the  peculiarity 
which  this  man  has  is  not  his  natural  temper  or  temperament,  but 
is  distinctly  the  result  of  his  former  attack  of  insanity,  which  left 
in  the  man's  mind  a  certain  amount  of  weakness,  possibly  con- 
tirmed  by  subsequent  casual  attacks  of  insanity."  Again  he  re- 
marked, "  From  what  I  have  heard  of  his  history,  I  believe  that 
this  amount  of  mental  peculiarity  may  have  lessened  his  power  of 
self-control  and  self-regulation.  I  do  not  think  that  mental 
peculiarity  was  such  as  would  make  him  the  mere  helpless  instru- 
ment of  his  own  impulses."  The  jury  in  Tierney's  case,  as  has 
already  been  stated,  convicted  the  prisoner,  with  a  recommenda- 
tion to  mercy  on  the  ground  that  the  act  might  have  been  com- 
mitted under  "  excitement  probably  due  to  previous  insanity." 
Within  a  few  days  of  the  verdict,  which  was  in  accordance  with 
the  charge  of  a  distinguished  criminal  judge,  a  letter  appeared  in 
the  columns  of  the  Times  calling  upon  public  opinion  to  prevent 
the  capital  sentence  being  t^arried  out,  and  in  my  opinion 
in  most  unjust  terms,  only  to  be  accounted  for  by  imperfect 
information,  attacking  the  evidence  of  brother  medical  experts. 
This  letter  j>rovoked  rejoinders  from  Doctors  Yellowlees  and 
Kobertson,  the  Crown  medical  witnesses,  which  also  appeared  in 
the  Times,  while  the  consideration  of  whether  the  capital  sen- 
tence should  be  carried  out  was  still  undecided  by  the  Home 
Secretary.  I  express  the  opinion  of  every  lawyer  when  I  say 
that  it  is  altogether  contrary  to  propriety  that  Dr.  Winslow  should 
have  written  such  a  letter,  and  that  the  Tknes  should  have  published 
it  while  the  question  of  whether  the  royal  prerogative  should  be 
exercised  or  not  was  under  the  consideration  of  the  Home 
Secretary.  It  is  well  known  that  the  medical  and  legal  defini- 
ns  of  insanity  are  altogether  different.  I  have  given  at  length 
^lear  and  accurate  definitions  of  insanity  of  various  of  our  most 
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eminent  modern  criminal  Judges.  But  it  will  be  observed  that  in 
most  of  the  cases  to  which  I  have  referred  there  was  undoubted  men- 
tal defect.  Grammatically  and  medically,  mental  defect  constitutes 
insanity,  i.e.  unsoundness,  and  accurately  the  special  defence  to  be 
lodged  in  cases  of  the  kind  should  not  be  that  at  the  date  of 
the  alleged  act  the  panel  was  insane,  but  that  at  such  time  the 
panel  was  not  responsible  through  insanity.  Turning  from  the 
legal  definitions  of  insanity,  I  propose  now  to  give  the  medical 
objection  to  the  hard-and-fast  line  of  responsibility  and  irresponsi- 
bility drawn  by  the  law  with  reference  to  the  mentally  deficient. 
I  can  find  no  more  striking  language  to  do  this  in  than  that 
of  Dr.  Yellowlees,  the  Crown  witness  in  Tiernev's  case,  the 
Superintendent  of  Gartnavel  Asylum,  Glasgow,  in  the  Paper 
which,  in  the  Social  Science  Congress,  held  in  Glasgow  in  October 
1874,  he  read  on  *'  The  Criminal  Eesponsibility  of  the  Insane." 
"  In  truth  we  presumably  sane  folks  are  dwellers  in  a  table-land 
called  mental  health ;  the  surface  is  uneven,  but  still  practically  it 
is  a  table-land.  Far  below  is  the  sad  dark  valley  of  absolute 
insanity,  and  connecting  the  valley  with  the  table-land,  passing 
into  each  so  gradually  that  no  division  can  be  seen,  is  a  long  sloping 
hillside,  thickly  peopled  with  a  moving  multitude  of  men,  all  of 
whom  exhibit  more  or  less  pronounced,  and  more  or  less  permanent 
insanity.  .  .  .  They  are  influenced  by  the  same  motives  as  ordi- 
nary men,  they  know  right  from  wrong,  and  they  act  in  many 
respects  like  reasonable  and  accountable  beings.  .  .  .  But  the 
influence  of  ordinary  motives  and  the  sense  of  responsibility 
from  wrong-doing  have  power  among  the  insane  only  to  a  certain 
extent  and  up  to  a  certain  point ;  they  are  overwhelmed  and  over- 
borne, occasionally,  periodically  or  permanently  as  the  case  may 
be,  by  morbid  impulses  or  the  force  of  delusions,  and  while  disease 
is  thus  paramount,  the  patient  is  certainly  not  a  responsible  being. 
.  .  .  Such  are  the  dwellers  on  the  slope ;  no  two  of  them  are 
alike,  and  each  one  is  a  variable  and  difficult  study.  Yet  it  is 
across  this  slope  that  the  law  tries  to  draw  a  rigid  red  line  of 
legal  responsibility,  pronouncing  all  above  the  line  to  be  sane  and 
responsible,  and  all  below  it  irresponsible,  because  insane.  Or 
perhaps  it  is  more  correct  to  say  that  the  law  ignores  the  slope 
entirely,  and  assumes  that  a  sudden  chasm  or  precipice  divides  the 
table-land  from  the  vaUey  below. 

"This  assumption  is  contrary  to  all  experience  and  to  all  analogy. 
Nature  has  no  straight  lines  nor  strict  divisions,  and  certainly  there 
is  none  here.  K  a  man  understands  the  nature  and  quality  of  tlie 
act  he  is  committing,  and  knows  he  is  doing  wrong,  the  law  declares 
him  responsible  even  although  he  may  be  impelled  to  the  act  by 
insane  delusions.  This  test  includes  among  responsible  agents  not 
only  all  dwellers  on  the  slope,  but  very  many  inhabitants  of  the 
hopeless  valley.  Certainly  a  majority  of  the  insane  understand 
tlieir  actions,  and  whether  they  are  or  are  not  contrary  to  law,  but 
disease  reckons  nothing  of  moral  or  legal  codes,  and  obeys  only  its 
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own  morbid  impulses."     In  another  part  of  his  paper  Dr.  Yellow- 
lees  says :   '*  There  are  cases  where  the  mental  condition  should 
modify  rather  than  annul  the  penalty  due  to  crime,  and  at  present 
such  cases  either  escape  punishment  altogether,  on  the  ground  of 
insanity,  or  are  punished  with  unjust  severity."     It  is,  I  should 
think,  a  question  whether  detention  as  a  lunatic,  which  is' the  natural 
resuk  of  an  acquittal  on  the  ground  of  insanity,  is  not  as  much  of 
a  punishment  as  that  of  penal  servitude  for  life,  but  in  the  former 
case  there  is  a  freedom  from  conviction  of  crime,  in  the  latter  there 
is  not,  and  I  suppose  persons  declared  insane  by  a  jury  at  the  time 
of  commission  of  a  crime  are  not  detained  as  lunatics  all  their 
lives,  when  it  has  become  patent  to  everybody  that  whether  insane 
or  not  at  the  date  of  the  crime  charged,  their  mental  health  is  or 
has  become  perfect ;  of  course  also  there  would  be  no  escheat  to 
the  Crown  when  a  panel  is  acquitted  dn  the  ground  of  insanity. 
There  is  no  doubt  that  practically  the  Home   Secretary  acts  as 
a  kind  of  Court  of   Review,  and  exercises  the  Royal  preroga- 
tive of  mercy  wherever  he  thinks  fit  to  interpose.     As  already 
pointed    out,  that  prerogative  was   exercised    in    the    cases    of 
jrFad3'en,  Milne,  and  Tierney,  and  no  one  who  reads  the  evidence 
in  M*Fadyen's  case  could  come  to  any  other  conclusion  but  that, 
whatever  the  law  might  say  as  to  responsibility,  it  would  have  been 
repugnant  to  the  feelings  of  the  community  to  have  carried  out 
the  sentence  of  death.    The  mental  defect  in  his  case  was  un- 
questionably great,  and  though  the  jury  undoubtedly  rightly,  accord- 
ing  to  the  legal  definition  of  insanity,  held  him  responsible  for 
the  act  committed,  the  moral  guilt  involved  was  not  the    same 
as  that  of  a  man  in  full  possession  of  his  senses,  and  further  it 
was  not  the  act  which  a  man  in  the  full  possession  of  his  senses 
could  possibly  have  committed.     It  will  not  do  therefore  to  say 
that  limited  responsibility  is  not  to  be  recognised  by  the  Crown  ; 
that  where  a  jury  under  the  direction  of  the  Judge  refuses  to  give 
eflect  to  the  plea  of  irresponsibility  through  insanity,  in  all  cases 
the  Crown  must  not  interpose  to  prevent  the  sentence  of  death 
being  carried  out     That  it  seems  to  me  would  be  opposed — as  in 
M'Fadyen's  case,  or  in  Dingwall's  case,  had  a  capital  verdict  there 
been  returned — to  our  sense  of  what  is  right  and  proper.     At  the 
same  time,  while  recognising  acknowledged  mental  defect  as  a 
proper  ground  for  an  inquiry  by  the  Crown  into  the  expediency 
of  carrying  out  a  capital  sentence  pronounced  upon  a  person  whose 
mind  is  admittedly  weakened  by  disease,  there  is  an  unquestion- 
able risk  that  justice  may  be  defeated  by  the  jury  tetuming  a  ver- 
dict of  not  guilty  in  the  face  of  the  Judge's  charge,  in  case  a 
person  with  defective  mind  should  be  actually  executed  in  conse- 
quence of  their  verdict,  and  such  probably  was  the  reason  of  the 
recent  verdict  ia  Bamfield's  case.      It  is  most  certainly  anomalous 
that  there  should  be  no  legal  recognition  of  meqtal  defect,  the 
proved  existence  of  which  is  yet  recognised  and  acted  upon  by 
extrajudicial  authority.     I  venture  with  diffidence  to  suggest,  in 
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order  to  avoid  the  risk  of  a  jury  refusing  to  convict  where 
legal  responsibility  is  undoubted,  that  it  should  be  optional  to  the 
Judge,  when  insanity  is  pleaded  on  an  unanimous  recommendation 
to  mercy  by  a  jury  on  the  ground  of  mental  defect,  to  pronounce 
sentence  of  death  or  penal  servitude  for  life.  It  is  true  tliat  the 
Judge  might  not  hold  the  mental  defect  to  be  such  as  to  warrant 
liim  in  not  pronouncing  sentence  of  death  ;  but  I  believe  if  it  was 
known  that  he  had  the  option  of  pronouncing  a  sentence  of  penal 
servitude  on  a  unanimous  recommendation  of  mercy,  based  on 
proved  mental  defect,  there  would  be  little  or  no  risk  of  a  respon- 
sible criminal  being  acquitted  on  the  ground  of  insanity.  I  believe 
it  is  held  by  some  that  a  jury  should  itself  have  the  power  of  bar- 
ring the  extreme  penalty  on  the  ground  of  mental  defect  not  amount- 
ing to  legal  insanity.     This  deserves  consideration. 

As  has  already  been  pointed  out,  the  plea  of  insanity  frequently 
involves  an  occult  and  difficult  inquiry.  Anything  tending  to  shed 
light  upon  the  fact  of  an  accused  person  being  insane  or  not,  one 
would  think,  ought  not  to  be  excluded.  I  confess  that  it  has 
always  seemed  to  me,  looking  to  the  undoubted  fact  that  mental 
disease  is  often  hereditary,  one  of  the  most  extraordinary  things  in 
our  law  of  evidence  that  evidence  as  to  the  insanity  of  near  relatives 
should  be  excluded.  The  law  of  England  is  different.  Tiiere  is 
no  doubt  that  insanity  among  relatives  increases  the  probability  of 
an  individual  becoming  insane,  and  this  is  one  of  the  inquiries 
made  by  every  insurance  company  prior  to  accepting  lives.  In 
the  case  of  Dingwall,  and  in  the  more  recent  case  of  Paterson, 
in  1872  (2  Couper,  p.  222),  the  fact  of  insanity  of  near  relatives 
was  attempted  to  be  proved,  and  was  authoritatively  not 
allowed.  Indeed,  a  series  of  decisions  had  prior  to  these  cases 
settled  the  point.  The  burden  of  proving  insanity  rests  on  the 
prisoner.  Let  me,  in  illustration  of  what  may  happen  under  the 
existing  law,  assume  he  brings  forward  evidence  which  leads  to 
grave  suspicion  of  his  sanity,  but  fails  to  prove  it.  Can  it  be 
doubted  that  if  such  a  prisoner  was  allowed  to  prove  that  his  father 
and  mother  both  died  in  a  mad-house  the  grave  doubts  as  to  sanity 
would  be  changed  in  the  jury's  mind  to  a  certainty  of  insanity  ?  I 
submit  that  there  is  no  good  and  logical  ground  for  excluding  such 
evidence. 

By  the  law  of  Scotland  the  evidence  of  wives  and  husbands  is 
excluded  except  where  they  are  injured  parties.  There  is  one  old 
and  doubtful  case,  referred  to  by  Mr.  Dickson  in  his  work  on 
"  Evidence,"  where  a  wife  was  adduced  as  a  witness  in  a  trial  of  her 
husband  for  murder,  the  defence  being  that  the  accused  had  killed 
the  murdered  man  caught  in  the  act  of  adultery  with  his  wife. 
The  reason  of  its  being  allowed  proceeded  apparently  upon  the 
assumption  that  her  evidence  was  the  only  obtainable  evidence  with 
reference  to  the  defence.  It  is  hardly  thought  that  this  evidence 
would  now-a-days  be  allowed,  but  it  occurs  to  me  that  in  attempt- 
ing to  solve  the  question  of  insanity  of  an  occult  description. 
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clearly  the  best  evidence  would  be  that  of  a  man  or  woman's 
partner  in  life,  who  had  been  their  associates  day  and  night  I 
submit  that,  with  the  consent  of  both  parlies,  husband  and  wife 
should  be  competent  but  not  compellible  witnesses  (see  Sherift" 
Dickson's  Paper  read  to  Social  Science  Congress  in  October  1 874, 
printed  in  Joraiifial  of  Jurisprvdence,  1874,  p.  57G).  I  believe  in 
Tierney's  case  the  evidence  of  his  wife  would  have  demonstrated, 
which  no  other  evidence  obtainable  could  do,  that  so  recently  as 
three  years  a^o  there  was  a  return  of  insanity  in  his  cJise,  probably 
due  to  the  death  of  two  children  at  that  time.  It  is  clear  that  this 
fact,  if  proved,  might  have  had  considerable  effect  in  the  jury's 
mind  upon  the  question  of  Tierney's  responsibility. 

There  is  another  point  which,  I  think,  deserves  consideration. 
In  England  there  is  no  public  prosecutor.  I  believe  this  may  fre- 
quently be  a  disadvantage  not  only  to  the  public  but  to  the  accused. 
Conducted  as  our  Scotch  preliminary  inquiries  and  trials  are,  the 
only  object  of  tlie  Crown  and  the  other  officials  entrusted  with  the 
duty  of  prosecution  is  to  obtain  the  conviction  of  criminals.  It  is 
not  their  wish  and  certainly  not  their  duty  to  try  to  obtain  the 
conviction  of  any  person  believed  to  be  innocent  of  the  charge 
against  him.  Hence  it  was  the  duty  of  the  Crown,  for  instance  in 
Tierney's  case,  to  have  an  examination  made  into  his  state  of  mind, 
so  that  if  he  was  not  responsible  for  the  murderous  act,  the  charge 
should  not  be  pressed,  although,  of  course,  it  was  necessary  that  a 
trial  should  take  place.  Three  doctors  were  employed  to  do  this,  the 
prison  surgeon,  l)r.  Lennox,  and  the  two  specialists,  Drs.  Yellowlees 
andRobertson,and  the  latter  two  gentlemen  certainly  said  everything 
that  could  be  said  in  the  prisoner's  favour.  In  the  paper  of  Dr.  Yellow- 
lees, previously  referred  to,  he  submitted  that  there  should  not  be 
medical  witnesses  ou  both  sides  when  there  were  doubts  as  to  the 
prisoner's  sanity,  but  that  the  Court  should  obtain  the  testimony  of 
disinterested  medical  referees  familiar  with  insanity.  I  take-it  that 
the  proper  way  of  conducting  preliminary  inquiries  of  murder  cases 
and  all  other  cases  anterior  to  trial,  is  that  the  Crown  should  bring 
out  what  is  in  the  prisoner's  favour  as  well  as  what  is  against  him. 
and  most  certainly  where  doubts  as  to  sanity  are  started,  and 
medical  gentlemen  are  employed  for  the  purpose  of  testing  that 
question,  they  are  expected  to  act  as  "disinterested  medical  referees." 
Such  was  the  way  in  which  Drs.  Yellowlees  and  Robertson  con- 
<lucted  their  examination  of  Tierney,  and  gave  their  evidence  at  the 
trial.  I  do  not  believe  that  in  Scotland,  however  poor  a  panel 
might  be,  and  however  occult  might  be  his  insanity,  it  is  possible 
that,  in  our  method  of  conducting  preliminary  inquiries  and  trials, 
he  could  be  brought  to  trial  without  a  careful  examination  into  the 
question  of  sanity.  In  England,  on  the  other  hand,  it  seems  to  me 
by  no  means  impossible  that  madmen  whose  insanity  is  occult,  and 
tjuch  as  constitute  them  iiTesponsible  even  legally,  may  be  condemned 
and  executed  for  murder  without  the  fact  ever  transpiring.  In 
Scotland,  be  it  remembered,  prior  to  trial  it  is  the  duty  of  the 
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Sheriff  to  see  that  an  agent  is  appointed  to  undertake  tlie.  defence 
of  a  man  without  means  in  every  case  when  tried  before  the  Courts 
of  Justiciary ;  but  in  England  it  is  not  an  unfrequent  thing  to  heai> 
the  Judge  request  a  barrister  to  watch  the  case  for  an  undefended 
prisoner  accused  of  murder.  It  is,  I  think,  a  matter  also  not  un- 
deserving of  consideration,  whether  prisoners  in  England  and  Scot- 
land accused  of  murder  and  destitute  of  all  pecuniary  means  of 
defence,  should  not,  subject  to  reasonable  restrictions,  have  such 
suras  awarded  by  the  Crown  as  may  defray  the  outlay  at  least  of  a 
proper  conduct  of  the  defence.  W.  C.  S. 


JAMES  BOSWELL  UPON  THE  COUET  OF  SESSION. 

We  came  across  the  other  day  a  somewhat  curious  pamphlet, 
entitled  "-4  Letter  to  the  People  of  Scotland^  on  tlie  alarming  attempt 
to  infringe  the  Articles  of  the  Unia/i  and  introduce  a  most  pernicious 
innovation,  by  diminishing  tlie  numbers  of  the  Lord^  of  Session,  By 
James  Boswell,  Esq!'  It  needed  not  a  very  characteristic  reference 
to  Samuel  Johnson,  which  it  contains,  to  convince  us  that  this  letter 
was  a  production  from  the  pen  of  his  famous  biographer.  There 
is  the  same  intense  and  childish  simplicity,  the  same  incoherency 
and  irrelevancy  which  mark  the  "  Life  "  and  the  "  Journal "  of  the 
immortal  Bossy,  and  which  we  may  add  contribute  not  a  little  to 
the  interest  with  which  they  are  always  read.  The  subject  dealt 
with  in  this  letter  is  one  not  without  its  attractions  to  Scottish 
lawyers  in  the  present  day,  when  a  proposal  to  diminish  the  num- 
ber of  our  senators  is  so  frequently  brought  forward.  Our 
intention  in  resuscitating  this  lucubration  of  James  Boswell,  Esq., 
is  not,  however,  that  of  supporting  the  Conservative  side  of  the 
question  by  means  of  his  arguments.  With  all  respect  to  the 
memory  of  a  most  amiable  gentleman,  we  are  afraid  that  his 
earnest  pleadings  would  now  merely  serve  to  render  that  side 
ridiculous.  But  the  paper  is  so  curious,  and  probably  so  thoroughly 
forgotten,  that  we  trust  we  may  be  pardoned  in  bringing  before  the 
readers  of  the  Journal  a  few  specimens  of  what  it  contains. 

It  would  appear  that  about  the  year  1785  a  Bill  was  actually 
brought  into  the  House  of  Commons,  having  for  its  object  tlie 
reduction  of  the  number  of  the  Scottish  Judges  from  fifteen  to  ten. 
It  was  with  a  view  of  exhibiting  the  enormities  of  this  measure, 
and  arousing  the  enthusiasm  of  an  indifferent  public,  that  the 
biographer  of  Samuel  Johnson  took  up  his  pen.  He  was  not  an 
untried  pamphleteer.  In  the  previous  year  he  had  directed  his 
attention  to  a  subject  of  somewhat  wider  interest,  and  had  written 
against  Fox's  East  India  Bill,  when  he  had,  he  tells  us,  the  happi- 
ness to  find  his  .letter  received  "  not  only  with  indulgence,  but  with 
a  generous  warmth  of  heart,"  to  be  gratefully  remembered  to  the 
latest  moment  of  his  life.     On  the  present  occasion  there  was  con- 
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siderable  giound  for  alarm.  The  Bill  in  question — although 
calculated  to  bring  about  an  important  change — was  not  the 
scheme  of  any  wild  reformer  or  economizing  Whig.  It  had  the 
approval  of  those  at  the  very  head  of  affairs,  and  it  was  introduced 
by  no  less  a  person  than  Hay  Campbell,  Lord  Advocate  of  Scotland. 
Boswell  seems  inclined  to  believe  that  this  monstrous  scheme  had 
originated  with  some  of  the  Judges  themselves,  "  who,  after  feasting 
at  Bayll's  French  tavern,  and  raising  their  spirits  high  with  wine, 
have  formed  the  lofty  wish  of  reverently  paying  their  court  to 
Rcgina  Fecunia," 

In  these  melancholy  circumstances  the  author  looks  around  for 
assistance  in  the  defence  of  the  Court  of  Session  in  all  its  ancient 
integrity.    Alas !  he  has  to  confess  that  the  country  is  "  at  a  miser- 
able ebb;"  its  great  families,  destitute  of  public  spirit,  indolently 
holding  back  from  their  proper  place  in  the  Government  of  the 
nation.     He  sees  Scotland,  as  he  has  seen  it  before,  led  by  one  man, 
who  brings  the  people  to  St.  James*  and  the  Treasury  "  as  a  sales- 
man drives  black  cattle  to  3mithfield."     The  great  man  of  that 
day  was,  as  we  all  know,  Dundas.     To  him  in  his  despair  he  turns. 
For  "  Mr.  Dundas  is  of  a  great  law  race.    The  family  of  Arniston 
has  for  four  successive  generations  been  Judges  in  our  Supreme 
Civil  Court,  and  for  these  two  last  been  at  the  head  of  it  as  President. 
Why  then,  0  why!   Mr.  Dundas,  should  you  attempt  to  injure 
this  ancient  institution  ?    Are  you  not  afraid  that  the  shadow  of 
your  ancestors  may  disturb  your  pillow?     *Be  not  too  bold,'  I 
entreat  you.     There  are  some  things  which  we  will  bear,  and  some 
things  which  we  will  not  bear.' "     But  in  order  to  enlighten  the 
English  reader,  he  must  explain  the  peculiar  form  and  Constitution 
of  the  Court  of  Session.     Founded  upon  that  constitution,   he 
raises  an  argument,  which,  at  the  period  when   he   wrote,   was 
certainly  entitled  to  some  weight.    As   in   Scotland  there  were 
then  no  juries  in  civil  cases,  the  Court  of  Session  must  be  viewed, 
he  thinks,  as  a  standing  jury  for  all  Scotland.     "  And  will  it,"  he 
then  asks,  "be  seriously  maintained  that  fifteen  is  too  large  a 
number  when  that  is  considered?"      While  there  were  twenty 
thoiisand  judges  in   England,   Scotland   might   surely  retain  its 
modest  number.     Boswell  was,  it  may  be  remembered,  an  English 
barrister  as  well  as  a  Scotch  advocate,  and  he  seems  to  have  been 
favourably  impressed  with  the  things  south  of  the  Tweed,  for  he 
engages  to  give  up  hLs  present  opposition  if  only  the  "British 
Parliament  will  give  us  a  grand  jury,  and  juries  in  civil  causes." 
He  deserves  due  credit  fwr  having  suggested  another  reform  which 
the  next  generation  saw  introduced.     For  he  seems  to  approve  of 
reducing  the  number  of  Judges  in  the  Inner  House  and  establish- 
ing a  set  of  permanent  Ordinaries,  as  at  present.     "  That,"  he  says, 
"  I  could  understand  as  coming  within  the  power  conceded  in  the 
Articles  of  Union,  to  make  regulations."    The  argument  drawn 
from  the  Treaty  of  Union  was,  of  course,  one  which  was  then 
available,  as  the  number  of  judges  had  hitherto  remained  undiiui- 
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nished.   That  number  so  fixed  was,  in  his  opinion,  sacred,  and  could 
not  be  altered  at  the  caprice  of  a  British  Parliament. 

The  son  of  old  Lord  Auchinleck  knew,  something  of  the  strength 
of  Presbyterian  prejudice,  and  in  his  anxiety  to  enlist  all  parties 
and   sympathies,    he  seeks   to   turn   even   it  to  account      "My 
countrymen,  hear  nie !      I  accost  you  witli  a  warning  voice — Have 
a  care!      I  myself  do  fairly  acknowledge  that   I   venerate   and 
love   the   ancient  hierarchy,  though,    like    Whitefield,  of  whose 
pious  and  animated  society  I  had  some  share,  I  can  communi- 
cate   with    all   sincere   Christians.     But   you   in  general    think 
differently,    and    your    Kirk^    your  Presbyterian   Establishment, 
stands  just  upon  the  same  ground  of  security  that  the  Court  of 
Session  does."     To  attract  the  attention  of  the  country  gentlemen, 
who  might  be  indifferent  to  the  interest  of  the  Kirk,  he  further 
urges  that  if  the  Articles  of  Union  should  be  so  infringed  there  might 
probably  be  "  a  prodigious  innovation  in  our  land  tax."     Nothing 
in  short  comes  amiss  to  our  ingenious  advocate.     All  the  nation 
must  be  roused  to  protect  the  threatened  College  of  Justice.     In- 
novation is  in  his  mind  "a  very  dangerous  experiment."     The 
expression  of  this  sentiment  leads  him  to  mention  Lord  Thurlow — 
before  whom,  "now  that  Dr.  Johnson  has  gone  to  a  better  world," 
he  bows  "  the  intellectual  knee."     After  a  slight  digression,  which 
the  very  name  of  Johnson  is  of  course  sufficient  to  lead  him  into, 
he  goes  on :  "  Innovation  frightens  me,  because  I  never  can  be  sure 
what  will  come  next.     '  Hitherto  shalt  thou  come,  but  no  furtlier, 
and  here  shall  thy  proud  waves  be  stayed  !  *  is  not  for  mortals  to 
say."     Again — "  I  abhor  annihilation,  and  five  of  our  Judges  shall 
not  perish  if  I  can  prevent  it.     What  in  the  name  of  goodness  is 
the  motive  to  this  violent  measure  ?    Does  the  country  complain 
that  there  are  too  many  Judges  ?    No.     Do  the  Judges  themselves 
complain  ?    I  trust  no."     He  next  tries  the  effect  of  a  direct  appeal 
to  these  Judges  themselves — to  their  honesty.     They  complained  of 
over-work.   Were  they  willing  to  undertake  more,  in  order  to  obtain 
an  increase  of  salary  ?     He  waxes  indignant  over  the  very  thought 
of  such  shabbiness — **  How  injurious  is  it  to  imagine  they  will  be 
like  some  impudent  sluts,  who  for  more  wages  will  undertake  to  be 
both  cookmaid  and  chambermaid — Delicate  coalition  I    The  Lords 
of  Session  are  or  should  be  gentlemen.    Shall  we  make  them  a 
parcel  of  scrvhs  ?  " 

If  necessary  to  increase  their  salaries,  he  is  of  opinion  that  that 
might  be  done  without  involving  a  reduction  of  their  number.  But 
he  seems  to  think  that  the  salaries  of  these  (jentlemen  are  at  present 
sufficiently  large.  "  The  Lord  President,"  he  tells  us,  "  has  already 
£1400  a  year ;  every  Ordinary  Lord  has  better  than  six  hundred 
guineas ;  and  six  of  their  number  are  also  Lords  of  Justiciary,  of 
whom  the  Lord  Justice-Clerk  has  £400  a  year,  and  each  of  the 
other  five  has  £200  a  year."  In  short  they  have  enough  to  live 
upon,  "  not  in  rioting  and  drunkenness  indeed,  but  in  grave  abstrac- 
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tion,  as  becomes  their  office."  And  then,  too,  such  able  men  are 
willing  to  take  that  office.  Not  that  Mr.  James  Boswell,  Advocate, 
is  one  of  the  number.  Certainly  not.  "  As  for  myself,"  he  says, "  I 
do  most  certainly  believe  that  I  am  now  writing  from  pure  motives, 
because  I  have  at  present  no  wish  for  the  serious  and  important 
office  of  a  Lord  of  Session.  I  have  a  confidence  (perhaps  too  great 
a  confidence)  in  my  abilities ;  and  therefore  will  try  my  fortune  for 
some  time  at  least  in  a  wider  sphere."  His  idea  of  the  Scottish 
Bench  is  worth  recording — "  It  is  a  tontine  for  our  sons."  As  for 
the  Bar — "  in  no  country  in  Europe  but  Scotland,  is  the  profession 
of  law  an  dtcU,  a  rank.  Many  a  gentleman  with  us  enters  advocate 
merely  to  have  a  feather  in  his  cap,  and  the  prime  society  of  Edin- 
burgh is  lawyers.  They  give  the  tone ;  as  arhUri  degantiarum  they 
rule  the  theatre.  They  make  balls  for  the  ladies  ;  and  once  (I 
suppose  to  show  the  prodigious  extent  of  their  power)  they  let  the 
nation  know  that  they  could  prescribe  even  a  beautiful  duchess,  the 
very  soul  of  gay  festivity."  If  the  reader  wishes  to  know  how  low 
the  mighty  have  fallen,  let  him  compare  this  account  with  that  in 
the  London  Echo  published  the  other  day. 

As  his  pamphlet  draws  to  an  end — he  grows  more  irrelevant  and 
more  eloquent.  His  eloquence  perhaps  reaches  a  climax  in  the 
following  appeal  to  the  mighty  Pitt : — "  Great  sir  !  forgive  my  thus 
presumptuously,  thus  rashly  attempting  for  a  moment  to  forge  your 
thunder !  But  I  conjure  you  in  the  name  of  GOD,  and  the  KING, 
I  conjure  you — to  announce,  in  your  own  lofty  language,  that  there 
shall  be  a  stop  put  to  this  conspiracy,  which  I  fear  might  have  the 
effect  of  springing  a  mine  that  would  blow  up  your  Administration. 
Believe  me  sincere  when  I  now  tell  you  that  although  I,  with  all 
deference,  cannot  join  you  in  one  point,  a  Reform  in  Parliament,  for 
the  reasons  I  have  given — such  is  my  confidence  in  your  talents  and 
virtues,  such  my  sense  of  the  good  you  have  done,  and  my  hope 
of  the  good  you  are  yet  to  do,  that,  though  not  blest  with  high  heroic 
blood,  but  rather  I  think  troubled  with  a  natural  timidity  of 
personal  danger,  which  it  costs  me  some  philosophy  to  overcome,  I 
am  persuaded  I  have  so  much  real  patriotism  in  my  heart  that  I 
should  not  hesitate  to  draw  my  sword  in  your  defence." 

We  cannot  say  whether  it  was  this  eloquence  which  turned  Pitt 
from  his  purpose,  but  this  we  all  know  that  he  forgot  to  reform 
Parliament  and  forgot  to  reform  the  Court  of  Session.  The  auld 
Fifteen  were  left  in  peace,  and  the  prizes  in  the  lottery  of  the  Bar 
remained  undiminished,  although  poor  Boswell  never  obtained  one. 


EECENT  DECISIONS  IN  THE  VALUATION  COURT. 

During  the  last  few  years  there   have   been  several  points  of 
interest  decided  in  the  Court  of  Appeal  appointed  by  the  statutes 
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relating  to  the  valuation  of  lands.  We  now  propose  to  state 
them  shortly,  with  some  attempt  at  arrangement.  The  reports  will 
be  found  appended  to  the  last  volume  of  Macpherson. 

Before,  however,  dealing  with  the  actual  decisions  of  the 
Valuation  Court,  we  beg  to  call  attention  to  an  important  judgment 
of  tlie  Court  of  Session,  This  is  the  case  of  Stirling  arid  Sons  v. 
Holms  (Feb.  28, 1873,  11  Macp.  480.)  An  attempt  was  here  made 
to  bring  under  review  of  the  Court  of  Session  certain  proceed- 
ings of  the  Judges  in  the  Valuation  Court.  The  judgment  recog- 
nises the  independence  of  this  latter  tribunal  in  the  clearest 
manner.  The  Lord  President  at  advising  observed,  "  I  am  quite 
clear  of  one  thing,  that  we  have  nothing  to  do  with  the  matter  any 
more  than  if  this  were  a  complaint  that  the  Court  of  Justiciary 
had  pronounced  a  wrong  judgment,  or  had  gone  out  of  their  way 
and  violated  their  own  form  of  process  or  their  Act  of  adjournals. 
I  think  these  two  Judges  sitting  under  this  statute  are  just  as 
much  a  Supreme  Court  as  we  are  sitting  here,  that  their  jurisdic- 
tion is  absolutely  privative,  and  that  no  other  Judge  or  Court  in 
the  realm  can  interfere  with  questions  arising  under  the  Valuation 
Act,  or  rather,  I  should  more  properly  say,  with  questions  relat- 
ing to  valuations.  It  is  to  those  two  Judges,  and  to  nobody 
else,  that  the  whole  jurisdiction  in  this  matter  is  committed,  and 
I  think  we  have  no  jurisdiction  to  interfere  with  the  way  in  whicli 
they  conduct  their  business."  In  that  opinion  the  whole  of  the 
Judges  concurred.  Lord  Deas  put  the  extreme  case  of  a  charge  of 
corruption  being  made  against  the  Appeal  Judges,  and  seemed  to 
hold  that  even  then  the  Court  of  Session  could  not  entertain  the 
case,  being  inclined  to  think  that  impeachment  in  Parliament  was 
the  only  remedy  competent  to  the  complainers. 

There  is  a  decision  of  the  Valuation  Appeal  Court,  relating  to 
the  form  of  the  appeal  case,  which  also  deserves  to  be  noticed 
here.  In  the  case  of  the  Bank  of  Scotland  (June  9,  1873),  the 
parties  appear  to  have  submitted  to  the  Judges  simply  a  copy  of 
the  evidence  taken  before  the  commissioners,  together  with  several 
relative  documents,  but  no  special  case  was  prepared.  The  Act 
(20  &  21  Vic.  c.  58-2),  directs  the  commissioners  or  magistrates 
"  to  state  specially  and  to  sign  the  case  upon  which  the  question 
arose."  As  this  had  not  been  done,  the  Judges  dismissed  the 
appeal  because  there  was  not  a  special  case  stated  in  terms  of 
the  statute.  Turning  now  to  the  decisions  in  the  Valuation 
Court  upon  the  merits,  we  shall  call  the  attention  of  our  readers, 
first  to  those  which  relate  to  dioelling-lunises  and  huildinqs  connected 
thereunth.  As  regards  such  in  towns,  no  point  of  importance 
seems  to  have  been  settled,  the  amount  at  which  they  are  valued 
depending  upon  the  peculiarities  of  each  case.  In  the  case  of  a 
country-house,  however,  the  view  of  tlie  assessor,  that  such  a 
mansion  was  not  to  be  valued  at  what  the  mere  building  unfur- 
nished, and   without  shootings  or  fishings,  would  bring,  but  at 
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what  it  was  worth  to  the  proprietor  of  the  estate,  seems  to  have 
"been  upheld  (Gladstone,  March  21,  1872).  lu  the  case  of  the 
Duke  of  Eichmond  (April  8,  1867),  a  finding  of  the  commissionei's 
to  the  effect  that  as  the  rent  of  a  furnished  country-house  included 
compensation  for  the  furniture  and  for  keeping  up  the  gardens,  it 
was  not  in  the  lease  conditioned  as  the  fair  annual  value  of  the 
subjects,  and  so  not  to  be  taken  as  the  measure  of  value,  was  over- 
turned. In  the  case  of  Henderson  it  was  decided  that  the  house 
upon  a  farm  must  not  be  entered  sepai'ately  from  the  farm  itself  in 
the  valuation  roll.  The  object  of  the  double  entry  in  this  case 
would  appear  to  have  been  with  the  view  of  assessing  the  dwelling- 
house  thus  singled  out  with  a  higher  poor*s-rate.  A  private  chapel 
built  within  the  policies  of  a  mansion-house  was  not  allowed  to 
escape  valuation  {Menssies,  March  29,  1873).  About  the  same 
time  it  was  decided  that  a  parish  church  and  school-house  fell  to 
be  entered  in  the  roll,  although  extra  commercium,  upon  the  ground 
that  the  statute  required  all  lands  and  heritages  to  appear  in  the 
roll  without  reference  to  the  tenure  or  purpose  for  which  used 
{Heritors  of  New  Monkland,  March  21,  1872).  Upon  the  same 
ground  the  various  University  buildings  in  Glasgow  were  declared 
subject  to  a  valuation,  although  exempted  by  royal  charter  and 
statute  from  all  public  and  local  taxation. 

Farms, — The  rent  at  which  a  farm  is  let  is  of  course  the  ordinary 
test  of  its  value.  But  this  will  depend  upon  circumstances.  Thus 
where  a  farm  had  been  let  at  a  moderate  rent  to  an  old  servant, 
the  Court  sanctioned  an  entry  in  the  roll  based  not  upon  that  rent, 
although  all  which  could  be  received  during  the  currency  of  the 
lease,  but  upon  a  detailed  valuation  by  a  practical  agriculturist 
{Keri^s  Trustees,  Jan.  28,  1871).  On  the  other  hand,  in  the  case  of 
Bruce,  where  the  tenant  ^was  the  son  of  the  proprietor,  the  rent 
stipulated  was  taken  as  the  fair  annual  value  of  the  subjects. 
With  regard  to  deductions  from  rent  allowed  to  a  tenant  during 
certain  years  of  his  lease,  it  would  appear  that  in  such  cases  the 
annual  value  of  the  farm  is  to  be  stated  at  the  full  rent.  In  one 
case  it  was  contended  that  the  deduction  was  allowed  for  the  first 
period  of  the  lease  in  order  to  get  the  higher  rent  for  the  remainder, 
and  but  for  this  the  higher  rent  would  not  have  been  got.  But  this 
contention  was  not  given  effect  to  {ddny,  March  21, 1872).  When 
under  a  lease  a  tenant  had  erected  certain  buildings  upon  the  farm, 
for  which  the  proprietor  became  bound  to  pay  at  the  expiry  of 
the  lease,  the  assessor  now  valued  the  subjects  independently  at 
what  they  were  worth ;  but  it  was  held  that  the  rent  payable, 
together  with  interest  at  5  percent,  upon  the  sums  due  by  the  land- 
lord, represented  the  proper  value  of  farm  and  buildings  taken 
together  {Skene,  March  14,  1867). 

Manufactories,  &c. — A  large  proportion  of  the  appeals  relate  to 
mills  and  other  works.  The  most  important  decision  is  that  in  the 
case  of  Annandale  and  Sons  (March  14,  1867),  who  objected  to  the 
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assessor  valuing  their  paper  mills  at  Beltonford  upon  an  estimated 
percentage  on  the  cost  of  erection  and  furnishing  with  machinerj', 
&c.,  and  contended  that  the  output  was  the  test  of  annual  value, 
a  view  which  the  commissioners  entertained.  In  that  case  the 
opinion  of  the  Judges  was  as  follows ;  "  We  are  of  opinion  that  the 
determination  of  the  commissioners  is  wrong,  in  respect  of  its  pro- 
ceeding on  the  amount  of  the  out-turn,  and  the  value  of  the  works 
is  not  to  bfe  ruled  exclusively  either  by  the  amount  of  actual  out- 
turn or  by  ia  percentage  on  the  cost  of  erection,  but  is  to  be 
estimated  according  to  the  rent  at  which,  one  year  with  another, 
the  premises  might  in  their  actual  state  be  reasonably  expected 
to  let  from  year  to  year,  having  regard  to  the  rent  or  annual  value 
as  assessed  of  other  works  of  the  like  description,  and  taking  into 
account  the  peculiar  advantages  or  disadvantages  of  the  Beltonford 
works."  In  the  case  of  the  Cambroe  Iron  Works,  consisting  of  six 
furnaces,  the  value  had  been  ascertained  by  assuming  a  certain  sum 
as  the  value  of  each  furnace,  and  no  deduction  was  allowed  to  be 
made  for  furnaces  which  had  not  been  in  blast  One  element 
which  enters  into  cases  of  manufactories  is  the  question  of  what  is 
to  be  considered  heritable.  Thus  in  one  case  of  a  gas  work  it  was 
decided  that  while  the  pipes  laid  along  the  streets  fell  to  be  valued, 
the  meters  belonging  to  the  company  did  not.  In  another  case, 
of  a  flour  mill,  an  attempt  was  made  to  restrict  the  valuation  of 
machinery  to  the  water-wheel  and  shafts,  as  the  remainder,  consist- 
ing of  stones,  dust-screens,  elevators,  &c.,  could  be  removed  without 
injury  to  the  building ;  but  an  assessment  based  upon  a  valuation 
of  the  whole  was  nevertheless  authorized  {Chalmers,  Jan.  28, 
1871). 

The  question  of  whether  a  subject  comes  under  the  statutory 
definition  of  lands  and  heritages  of  course  often  arises  in  other 
classes  of  cases.  In  the  case  of  the  burgh  of  Dtimfries,  the  assessor 
valued  the  bridge  over  the  river  Nith  on  the  ground  that  it  was  a 
heritable  subject,  yielding  a  revenue  to  the  town.  The  magistrates 
on  the  other  hand  contended  that  the  bridge  was  not  let— only  a 
right  to  levy  dues  which  might  be  levied  anywhere  between  four 
miles  above  the  bridge  and  the  sea ;  but  the  view  of  the  assessor 
was  sustained  (Feb.  4,  1871).  Again,  in  the  case  of  Forbes  (March 
20, 1873),  a  proprietor  maintained  that  the  moss  upon  his  estate 
should  not  be  valued  as  such  {i.e.  at  the  considerable  revenue 
derived  from  the  sale  of  fuel),  but  at  the  rent  which  might  be  ob- 
tained from  it  as  pasture  land.  The  opposite  contention  of  the 
assessor  was  however  maintained.  It  has  been  decided  that  where 
thirlage  has  been  converted  into  annual  payments,  these  pay- 
ments are  not  lands  and  heritages  in  the  sense  of  this  Act 
{Duchess  oj  Sutherland,  April  13,  1869). 
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We  have  always  thought  that  if  the  Right  Honourable  Robert 
Lowe  had  been  officially  spared  for  even  one  more  session,  his 
attention  must,  almost  necessarily,  have  been  attracted  to  the  waste 
of  paper  and  ink  in  connection  with  the  Department  of  Prisons 
and  Judicial  Statistics.  If  the  grim  tables  could  be  calculated  by 
machinery  (as  we  understand  the  almost  equally  useful  tables  of 
figures  in  the  Registrar-Generars  office  are),  then  some  consolation 
might  be  found  in  the  thought  that  the  arithmetical  mass  had  cost 
little  more  trouble  than  turning  the  handle  of  a  barrel-organ.  But 
the  sad  thing  is — all  these  long  columns  are  the  product  of  human 
toil,  and  three-fourths  of  them  are  of  no  use  to  any  mortal  under 
the  sun. 

The  Seventh  Report  on  the  Judicial  Statistics  of  Scotland, 
prepared  in  terms  of  the  Act  32  &  33  Vic.  c.  33,  was  published  in 
August  last.  The  Report  is  contained  in  a  folio  blue-book  of  129 
pages,  and  comprises  elaborate  tables  of  the  civil  and  criminal 
work  of  the  various  courts  in  Scotland  during  the  year  1874.  For 
full  information  as  to  the  number  of  offences  and  offenders,  the 
sentences  (if  of  imprisonment)  imposed,  the  ages  and  sexes  of  the 
parties,  the  number  of  times  that  they  had  been  convicted  pre- 
viously, the  prisons  they  were  sent  to,  how  much  they  each  cost 
and  earned  there,  how  their  health  stood  the  confinement,  the  state 
of  their  education,  how  they  were  instructed  in  prison,  how  many 
escaped  and  were  recaptured,  died,  became  insane,  or  committed 
suicide — and  for  other  the  like  numerous  interesting  and  innumer- 
able uninteresting  details,  we  must  refer  the' reader  to  the  Report 
itself. 

We  do  not  here  take  up  the  subject  of  the  amount  of  work  done 
in  the  Supreme  Court.  We  limit  our  task  to  ascertaining  the 
amount  of  work  done  in  the  Sheriff  Courts,  and  by  the  six  busiest 
Sheriffs  and  Sherifi-Substitutes  in  Scotland.  Three  columns  we 
missed  sadly ;  one  with  the  number  of  proofs  during  the  year, 
another  with  the  number  of  appeals  to  the  Court  of  Session,  and 
the  third  with  their  fate.  From  beginning  to  end  the  statistics 
give  no  clue  to  the  number  of  litigants  who  avail  themselves  of 
the  now  easy,  cheap  and  speedy  appeal  to  the  Supreme  Court. 

The  total  number  of  causes  in  the  Sheriff  Ordinary  Courts 
during  the  year  1874  was  9128,  as  against  8400  the  year  before. 
Of  these,  6992  were  decided  or  otherwise  taken  out  of  Court  in  the 
course  of  the  year,  and  2136  remained  over.  Of  the  6992  finished 
causes,  2123  were  decided  inforo,  3378  in  ahseiitia,  and  1491  were 
taken  out  of  Court  Of  the  2123  litirated  cases,  19  were  decided  bv 
Sheriffs  in  the  first  instance,  and  715  on  appeal;  while  1389  were 
decided  by  Sheriff-Substitutes,  and  the  decisions  acquiesced  in. 
Of  the  715  judgments  pronounced  on  appeal,  the  decision  of  the 
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SheriflT-Substitute  was  in  537  cases  approved,  in  108  it  was  reversed, 
and  in  70  it  was  more  or  less  altered. 

Of  the  9128  causes  before  the  Sherifif  Courts  in  1874,  7216  were 
raised  in  the  course  of  the  year.     Of  these 

Aberdeen  and  Kincardine  bad  for  each  (2)  Sheriff-Substitute 
Glasgow  „  „     (4) 

Dundee . 

BanfT 

Edinburgh                           „           „     (3) 
Perth  


99 


377J 

366 

359 

226 

222f 

197 


Kinross  comes  last,  with  only  6  new  cases. 

Of  the  2123  litigated  cases,  1298  had  every  interlocutor  in  the 
cause  acquiesced  in.  As  r^^rds  19  of  these,  this  was  necessarily  so, 
seeing  that  from  first  to  last  they  were  before  the  Sheriffs  them- 
selves. Of  the  1279  cases  decided  throughout  by  Sheriffs-Substi- 
tute only. 


Dundee  had 

160 

Glasgow,  per  Sheriff-Substitute 

65J 

Aberdeen,  etc.           „ 

67J 

Airdrie 

41 

Hamilton , 

37 

Edinburgh,  per  Sheriff-Substitute 

35 

Peebles,  with  three  litigated  cases,  and  Wigtown  with  one,  share 
the  honourable  distinction  of  having  had  every  interlocutor 
acquiesced  in. 

But  probably  the  best  means  yielded  by  the  statistics  of  estimat- 
ing the  amount  of  heavy  civil  work  done  by  the  SheriflF-Substi- 
tutes,  is  to  be  found  in  the  column  devoted  to  judgments  inforo. 
Of  the  2104  such  judgments  pronounced  by  them 


Dundee  had 

Glasgow,  per  Sheriff-Substitute 

Aberdeen,  etc  „ 

Hamilton 

Perth        .... 

Cupar       .... 


195 

115} 

103i 

78 

67 

62 


Of  the  825  cases  decided  on  appeal,  590  were  the  subject  of  only 
one  appeal ;  230  were  at  two,  three,  four  or  five  stages  brought 
under  review.  Glasgow  and  Linlithgow  had  each  a  case  seven  times 
before  the  Sherifif;  Ayr  had  one  case  nine  times  under  appeal; 
while  Banfll'  had  two  cases  which,  between  them,  were  twenty-four 
times  before  the  Sheriff.  In  all,  there  were  during  the  year  1173 
appeals  before  the  Sheriffs  in  the  course  of  825  cases.  Such 
liiigiosity  will  not  tend  to  lessen  the  notorious  delay  of  Sheriff 
Court  procedure.  But  with  a  view  to  exposure  of  the  other  and 
worse  source  of  delay,  we  would  suggest  to  Mr.  Hill  Burton  that 
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in  his  issue  of  the  Judicial  Statistics  for  1875,  he  should  have 
a  column  in  which  the  number  of  interlocutors  "  continuing  tlie 
motion  or  case,"  or  "  adjourning  it  tiU,"  etc.,  should  be  inserted. 
Of  the  1173  appeals  there  were  before  the  Sheriff  of 

Lanarkshire 395 

Aberdeen  and  Kincardine    .        .        .        .  106 

Forfar          .         .         .         85 

Edinburgh  and  Haddington 72 

Banff,  Elgin  and  Nairn        ....  69 

Dumfries,  Ki-rkcudbright  and  Wigtown ...  65 

From  this  it  is  apparent  that  the  Sheriff  of  Lanarkshire  is  the 
husiest  Sheriff  in  Scotland,  and  that  during  the  year  he  decided 
within  two  of  as  many  appeals  as  the  five  next  busiest  Sheriffs  put 
together.  While,  if  to  the  above  figures  be  added  those  represent- 
ing the  primary  judgments  in  foro  pronounced  by  the  Sheriffs,  it 
will  be  found  that  the  Sheriff  of  Lanarkshire  gave  409  decisions, 
the  other  five  Sheriffs  397  (as  before) ;  and  the  remaining  twelve 
Sheriffs  of  Scotland,  386.  The  Sheriff  of  Peebles  had  a  virgin 
year — the  three  judgments  in  foro  pronounced  by  the  SheriflT-Sub- 
stitute  having,  as  already  said,  been  acq^uiesced  in ;  and  oddly  enough 
(though  it  is  almost  out  of  place  to  mention  it  here),  the  like 
acquiescence  was  accorded  to  the  three  Debts  Eecoveiy  Decisions  of 
the  year.  In  the  Sheriffdom  of  Argyll  no  reversals  were  pro- 
nounced during  the  year.  From  Fort -William  there  were  no 
appeals — there  having  been  no  judgments  to  appeal.  Tobermory 
yielded  two  decrees  in  foro  during  the  twelve  months,  and  Cromarty 
one.  With  true  Highland  combativeness  the  whole  three  were 
taken  to  appeal,  but  without  success.  A  dozen  towns  had  from 
one  to  five  appeals,  all  of  which  were  dismissed ;  while  Ayr  conies 
highest  in  the  honourable  list  with  seven  approved  judgments. 

In  the  Debts  Recovery  Court  there  were  3682  new  cases  during 
the  year,  as  against  3318  in  the  previous  year.  738  cases  were 
decided  by  Sheriff-Substitutes,  and  58  by  Sheriffs  in  first  instance. 
Of  the  738  decrees  in  foro,  156  were  appealed  to  the  Sheriffs, 
which,  added  to  21  appeals  remaining  undisposed  of  from  1873, 
gave  them  177  cases  to  adjiidicate  on.  161*  of  these  were  disposed 
of,  119  by  simple  aCBrinance,  while  42  were  more  or  less  altered  ; 
but  how  many  were  reversed,  and  how  many  were  only  to  some 
extent  varied,  the  statistics  do  not  tell.  Of  the  738  decrees  in  foro 
6  were  appealed  to  the  Court  of  Session,  but  with  what  result  we 
are  not  told.  Neither  are  we  told,  what  we  should  very  much  wish 
to  know,  in  how  many  cases,  at  the  parties'  request,  a  note  of  the 
evidence  was  taken,  and  in  how  many  not.  The  value  of  such  a  table 
may  be  guessed  when  it  is  remembered  that  the  days  of  the  Debts  Be- 
covery  Act  are  understood  to  be  numbered,  and  that  in  consequence 
the  cases  now  tried  under  it  will  be  tried  in  the  ordinary  Court, 
where  the  evidence  adduced  must  be  recorded,  with  the  I'esult,  of 
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course,  of  increasing  the  labour  of  the  Sheriff-Substitute  to  the 
extent  of  the  number  of  proofs  so  recorded. 
Of  the  3682  new  cases  in  this  Court — 


Glasgow  had,  per  Sheriff-Substitute   . 

Dundee      „ 

Edinburgh  had,  per  Sheriff-Substitute 

Paisley 

Hamilton 

Airdrie  and  Greenock,  each 


259i 

218 

157i 

151 

139 

136 


As  the  conclusions  of  all  Debts  Eecovery  summonses  are  for 
money,  it  is  interesting  to  know  the  amount  of  the  claims.  The 
total  claimed  in  Scotland  for  causes  decided  by  decree  was  £58,576 
— a  sum  less  than  that  of  such  a  single  action  as  every  now  and 
then  occurs  in  the  Court  of  Session.     There  was  claimed  in — 


Glasgow,  per  SheriflF-Substitute 
Dundee      .         ... 

Greenock 

Edinburgh,  per  Sheriff-Substitute 

Airdrie 

Paisley      .        .        .        .        . 

Of  the  796  decrees  inforo  during  the  year — 
Glasgow  httd,  per  Sheriff-Substitute 
Dundee      „  . 
Hamilton  „  . 
Greenock  „  . 
Airdrie 
Peith    . 


£3698 
3371 
2785 
2662 
2558 
2503 

69 
58 
34 
33 
28 
25 


Of  the  219  decisions  pronounced  during  the  year  by  Sheriffs,  the 
Sheriff  of  Lanarkshire  gave  96 ;  the  Sheriff  of  Midlothian  and 
Haddington,  51 ;  and  the  other  sixteen  Sheriffs,  72  amongst  them. 

In  the  Small  Debt  Court,  43,470  cases  were  enrolled  during  the 
year,  as  against  42,140  the  year  previous.  But  when  it  is  men- 
tioned that  in  1870  there  were  59,741  complaints  brought,  the 
effect  of  Mr.  Anderson's  Act  abolishing  the  arrestment  of  wages 
under  a  pound  a  week  may  be  seen.     Of  the  43,470  new  cases — 


Glasgow  had,  per  Sheriff-Substitute   . 

3663 

Paisley     „ 

2507 

Greenock  „ 

1938 

Dundee     „ 

1476 

Hamilton, 

1381 

Aberdeen,  &c.,  had  per  Sheriff-Substitute   . 

1361 

But  as  we  understand  that  the  Sheriff-Substitute  at  Hamilton 
and  Airdrie  each  take  an  equal  share  with  the  Glasgow  Sheriff- 
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Substitute  of  the  cases  in  the  Small  Debt  Court  there,  a  more  cor- 
rect statement  of  the  work  of  the  various  Sheriff-Substitutes 
would  be — 


Hamilton 

Airdrie      .... 
Paisley      .... 
Glasgow,  per  Sheriff-Substitute 
Greenock  .... 
Dundee     .... 


3822 
3553 
2507 
2441 
19:S8 
1476 


The  total  amount  of  money  claimed  in  causes  decided  by  decree 
in  the  Small  Debt  Courts  of  Scotland  during  the  year  was  £149,951. 
Of  this  sum  in  claims  decided — 

Glasgow  claimed,  per  (4)  Sheriff-Substitutes  £13,737 


Airdrie 

5,610 

Hamilton 

6,310 

Dundee 

5,036 

Greenock 

4,507 

This  table  is,  of  course,  subject  to  correction  as  above,  in  refer- 
ence to  Hamilton  and  Airdrie.  When  it  is  noticed  that  nearly 
£55,000  was  the  subject  of  claim  in  cases  terminated  by  decree 
in  the  Glasgow  Small  Debt  Court,  it  cannot  but  be  inferred  that 
either  there  is  a  marked  predilection  for  that  Court,  or  a  great 
dread  of  the  stagnation  of  business  in  the  Ordinary  Court. 

The  judicial  statistics  also  contain  a  statement  of  the  business 
done  in  the  Justice  of  Peace  Courts.  It  is  no  part  of  our  task  to 
examine  it ;  but  there  is  one  suggestive  difference  between  it  and 
the  Sheriff  Small  Debt  Court  that  is  too  obvious  to  escape  even  the 
most  cursory  perusal.  We  mean  the  much  greater  success  of  pur- 
suers in  the  Justices'  Court.  The  facilities  for  obtaining  iDiplement 
of  a  decree  are  so  great  in  this  Court,  that  it  is  almost  a  subject  for 
sui-prise  that  it  is  not  more  resorted  to.  But  when  once  the  parties 
are  there,  the  defenders  seem  to  meet  with  but  small  success.  This 
is  probably  due  in  great  part  (in  the  undefended  cases  at  least)  to 
the  obstacles  the  Act  puts  in  tlieir  way  ;  but  when  these  are  passed, 
the  chances  are  still  17  to  2,  or  8  J  to  1,  against  them.  Of  course 
the  ratio  varies  in  different  Courts  ;  but  this  is  the  average  for  all 
Scotland.  In  the  Sheriff  Small  Debt  Court  the  chances  in  favour 
of  the  pursuer  in  a  litigated  case  are  17  to  8,  or  rather  more  than  2 
to  1.  Ill-natured  people  suggest  that  tliis  strange  contrast  is  due 
to  the  fact  that,  as  the  pursuer  selects  the  forum,  and  the  Justices 
are  generally  guided  by  tlieir  clerk,  and  as  he  is  paid  by  fees,  and 
the  amount  of  his  fees  depends  on  the  number  of  cases  brought, 
that  thereby  there  is  a  bias  on  the  clerk's  part  to  advise  the 
Bench  in  favour  of  the  pursuers.     There  may  be  something  in  this, 
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but  we  think  its  weight  is  exaggerated.  We  consider  the  peculi- 
arity much  more  due  to  two  other  causes — firstly,  to  the  nature  of 
the  claims  competent  in  a  Justice  of  Peace  Court ;  and  secondly, 
to  the  not  unfortunate  fact  that  the  Bench,  in  such  a  Court,  do  not 
desiderate  the  distinct  proof  demanded  by  a  Judge  trained  in  the 
strict  rules  of  evidence. 

Much  of  the  hard  work  performed  by  Sheriff-Substitutes  occurs 
in  the  disposal  of  the  administrative  and  miscellaneous  work  under 
the  Bankruptcy,  Lunacy,  Eegistration,  Master  and  Sei'vant  (now 
happily  defunct),  Public  Health,  Poor-Law,  and  numerous  other 
statutes.  Amongst  the  fifty-four  SheriflF-Substitutes,  we  see  that 
12,700  cases  or  applications  were  disposed  of  during  the  year  1874. 

The  criminal  returns  are  very  elaborate.  Some  of  the  tables, 
here  and  there,  are  interesting  and  useful ;  but  as  it  is  impossible 
to  ascertain  from  them  the  amount  of  work  overtaken  by  the  Sherifl's 
and  Sheriff-Substitutes,  they  are  foreign  to  our  purpose  on  the  pre- 
sent occasion.  L. 
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BY  SHERIFF  HALLARD. 

At  the  opening  of  the  Sheriff  Court  of  Edinburgh,  on  7th  ult, 
Sheriff  Hallard  gave  his  customary  Address  on  the  Law  and  Legisla- 
tion of  the  past  year  (or  rather  of  the  year  which  will  soon  be  past), 
from  which  we  extract  the  most  important  passages. 

After  stating  in  the  outset  of  his  remarks  that  it  was  no  mere 
digest  of  decisions  and  statutes  that  he  intended  to  present  to  his 
audience,  but  that  he  proposed  to  call  attention  to  certain  points  of 
general  interest  to  his  procurators  as  jurists  or  specially  affecting 
the  practice  of  his  own  Court,  which  points  he  had  cliosen  to 
"  select  arbitrarily  and  discuss  freely,"  the  learned  Sheriff  proceeded 
thus  :— 

"  The  first  thing  which  I  propose  to  do  is  to  try,  in  your  presence, 
a  curious  experiment  in  legislation.  From  a  statute  nearly  three 
hundred  years  old,  I  select  a  clause  enumerating  in  the  language  of 
the  time,  certain  familiar  transactions  of  ordinary  life.  Much 
jurisprudence  has  been  built  upon  this  clause  by  successive  genera- 
tions of  judges ;  jurisprudence  with  a  special  and  well-defined  out- 
line. Well,  I  want  to  make  a  new  statute,  and  to  import  precisely 
that  jurisprudence  into  it ;  nothing  more,  nothing  less.  You  per- 
haps would  think  it  right  that  the  new  statute  should  refer  by  title 
and  date  to  the  old  one,  and  that  it  should  expressly  state  the 
purpose  of  that  reference.  My  procedure  is  much  simpler  and  yet 
more  artful  than  that.  In  the  new  statute  I  merely  insert  the 
quaint  old  enumeration  contained  in  its  venerable  predecessor — 
Quidquid  solo  incedificaiur  solo  cedit.  Having  appropriated  the  solum 
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I  securely  believe  that  I  have  appropriated  the  superstructure; 
nothing  less,  nothing  more.     Is  my  experiment  a  success  ? 

The  answer  to  that  question  is  to  be  found  in  the  case  of  Sandys 
V.  Lowden,  decided  by  the  Court  of  Justiciary  on  the  26th  of 
November  1874.  This  is  a  very  important  case  for  our  guidance. 
It  was  there  found  that  an  account  for  goods  supplied  by  an  English 
manufacturer  to  a  Scotch  wholesale  dealer  is  recoverable  by  means 
of  the  summary  procedure  provided  by  the  Debts  Eecovery  Act  of 
1867. 

You  remember  that  the  words  of  the  statute  defining  the  class  of 
cases  to  which  its  procedure  is  limited,  are  an  exact  transcript  of 
tlie  limiting  words  in  the  Triennial  Prescription  Act  of  1579,  c.  83, 
which,  by  various  decisions,  has  been  held  not  pleadable  against  a 
claim  arising  out  of  a  proper  mercantile  dealing  as  distinguished 
from  a  mere  shopkeeper's  account.  But  the  Court  held  that  in  a 
modern  statute  like  that  of  1867  "  merchant's  accounts  "  could  not 
be  read  with  the  restricted  meaning  which  had  been  attached  to 
"  merchantes  coraptes"  in  the  old  Act  of  1579. 

I  need  scarcely  t^ll  you,  what  is  matter  of  notoriety,  that,  at  the 
time  of  its  passing,  the  new  Act  was  thought  to  have  created  a  new 
summary  jurisdiction  on  the  precise  basis  of  the  old  one,  with  a 
limit  of  £50  and  an  admission  of  written  obligations.  "House- 
maills,  men's  ordinaries,  servants'  fees,  merchants'  accounts,  and 
other  the  like  debts  " — there  the  words  stand,  modernized  in  orthc  - 
graphy  no  doubt,  but  as  distinct  from  the  surrounding  phraseology 
in  which  they  are  imbedded,  as  if  they  had  been  printed  in  red  ink, 
and,  as  the  framers  of  the  statute  fondly  thought,  with  the  judicial 
interpretation  of  three  hundred  years  branded  in  along  with  them. 
The  bill  made  its  way  through  Parliament,  so  quietly  that  the  only 
speech  about  it  that  I  have  been  able  to  discover  in  **  Hansard  "  was 
by  the  Lord  Chancellor,  introducingit  into  the  House  of  Lords.  "  The 
present  bill,"  said  Lord  Chelmsford, "  was  introduced  to  meet  a  wish 
for  the  increase  of  the  SherifTs  summary  civil  jurisdiction  as  to  a 
certain  class  of  debts,  those  namely  where  the  creditor  was  com- 
pelled to  bring  his  claim  within  three  years."  Wholesale  dealings 
between  foreign  merchants  and  ours  are  certainly  not  included 
within  that  category.  But  the  decision  in  Sandys  v.  Zmvden  brings 
them  within  the  scope  of  the  statute.^ 

Is  remedial  legislation  a  failure  when,  on  its  practical  application 
by  the  Law  Courts,  it  is  found  to  go  farther  than  the  Legislature  in- 
tended ?  Perhaps  not;  but  still  it  is  desirable  that  the  Legislature 
should  know  precisely  what  it  is  doing,  and  should  not  do  more 
when  it  intends  to  do  less.  Be  that  as  it  may,  I  own  myself  one  of 
those  who  would  not  regret  the  disappearance  of  this  intermediate 
jurisdiction,  this  tertium  qutd,  which  was  then  introduced  between 
the  ordinary  jurisdiction  of  the  Sheriff  and  his  Small  Debt  Court, 

'    ^  For  another  view  of  the  question  here  discussed,  see  ante,  vol.  zriii.  p.  660. 
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An  increased  field  for  the  latter,  with  due  provision  for  professional 
aid  and  for  appeal  on  a  stated  case,  is  a  very  different  and  a  much 
better  thing,  which  may  come  to  pass  some  day. 

The  next  case  on  my  list  is  Auld  v.  Sfiairp,  which  occupied  the 
attention  of  the  Court  in  December,  in  May,  and  in  July  last.  No 
case  more  notable  than  this  one  is  to  be  found  on  the  rolls  of  our 
supreme  tribunal  during  last  session.  You  will  remember  it  as  an 
action  against  the  Principal  of  the  United  College  of  St.  Salvator 
and  St.  Leonards  in  St.  Andrews,  raised  by  the  widow  of  an  un- 
successful candidate  for  the  Humanity  Chair.  Lawyers  will  read 
the  story  of  this  litigation  with  profit ;  to  my  mind  it  touches  a 
public  right  and  a  public  interest  of  no  common  order. 

I  briefly  recapitulate  the  facts.  Mr.  Shairp  was  Professor  of 
Humanity  in  the  United  College.  Being  appointed  Principal,  he 
intimated  to  the  patron  of  the  Humanity  Chair  his  intention  of 
resigning  it.  The  patron  promised  the  chair  when  vacant  to  Dr. 
Auld,  Classical  Master  of  the  Madras  College  or  Burgh  School. 
But  it  did  not  become  vacant.  Principal  Shairp,  viewing  Dr. 
Auld's  proposed  appointment  as  a  bad  one  for  the  interests  of  the 
University,  did  not  make  way  for  him  by  resigning  the  chair.  He 
retained  possession  in  order  to  keep  him  out  He  did  more  ;  he 
wrote  a  letter  to  the  patron,  of  which  the  gist  is  contained  in  the 
following  sentence  which  I  quote  from  it : — **  It  is  a  well-known 
fact  here  that  Dr.  Auld,  though  an  amiable  and  respectable  man, 
has  not  proved  himself  an  energetic  or  efiicient  teacher,  but  has 
notoriously  failed  in  his  present  post  as  classical  master  in  the 
Madras  College,  which  is  the  name  of  our  burgh  school. '  This 
letter  was  dated  March  1869.  Dr.  Auld  died  two  years  afterwards, 
never  having  got  the  chair.  The  action  was  one  of  damages  for 
slander  at  the  instance  of  his  widow  and  executive,  and  damages 
for  unlawfully  retaining  the  chair  to  the  exclusion  of  the  deceased. 

It  is  better  to  clear  the  ground  at  once  of  this  latter  alternative. 
The  Court  held  that  the  patron's  promise  to  appoint  gave  the  pro- 
misee no  title  to  claim  damages  from  the  titular  in  possession, 
who,  lawfully  or  unlawfully,  continued  to  occupy.  It  was  a  mere 
expectancy^  at  any  time  defeasible  by  the  patron.  But  leaving 
this,  I  hasten  to  consider  what  fate  befell  the  question  of  slander. 

In  the  procedure  of  pleading  there  are  some  things  which 
recall  the  procedure  proper  to  the  art  of  war.  A  defender  may 
join  at  once  in  open  fight  with  his  antagonist ;  or  he  may  raise  up 
first  one  palisade  or  earthwork,  and  then  another,  which  the  foe 
must  clear  before  the  hand-to-hand  encounter  can  begin.  Unfor- 
tunately— most  unfortunately,  as  I  humbly  think  for  the  public 
interest — this  last  was  the  system  of  defence  adopted  in  Auld 
V.  Shairp.  The  first  outwork  presented  to  the  assailant  was  a 
certain  Roman  Law  maxim,  not  much  heard  of  in  these  times : 
Actio  personalis  moritur  cum  persond.  It  was  pleaded  that  Dr. 
Auld  being  dead,  his  right  of  action  died  with  him.     Pleasant  it  is 
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to  revel  in  the  institutes  and  pandects  of  Justinian ;  pleasant  and 
sometimes  effective  it  is  to  quote  the  commentary  of  Viunins  upon 
the  one  and  of  Voet  upon  the  other.  But  although  maint^ained 
by  the  respected  authority  of  Lord  Ormidale,  I  cannot  help  feel- 
ing thankful,  for  the  sake  of  the  public  interest  involved,  that 
this  outer  line  of  defence  was  carried  by  the  enemy  notwithstand- 
ing the  authorities  lUriusque  juris  with  which  it  was  buttressed. 
The  next  fence  to  be  cleared  was  privilege.  Now  the  proper 
arm  to  assault  a  position  protected  by  privilege,  as  we  all  know, 
is  an  allegation  of  malice.  Malice  was  alleged  accordingly ;  a 
plea  out  of  which  arose  much  delay,  and  the  expense  of  a  two  days' 
trial.  It  is  difficult  to  read  the  evidence  without  an  impatient 
feeling  that,  for  the  most  part,  it  does  not  touch  the  issue.  The 
ethics  and  practice  of  testimonial-giving  and  of  testimonial- 
using  were  a  mere  incident,  without,  as  it  would  seem,  any  practi- 
cal bearing  upon  the  result  But  what  I  insist  upon  is  this,  that 
the  question  for  trial  was  not  whether  Dr.  Auld  was  a  good 
teacher,  but  whether  Principal  Shairp  was,  in  the  exercise  of  his 
own  honest  and  revised  judgment,  entitled  to  call  him  a  bad  one  ? 
*'  What  is  merit  ? "  once  said  a  distinguished  Statesman,  more 
alive  to  the  practical  exigencies  of  the  hour  than  to  the  loftier, 
but  more  abstract,  claims  of  moral  principle — "  What  is  merit 
but  one  man's  opinion  of  another  ?"  It  is  a  signal  advantage  of 
this  definition  that  it  applies  with  the  same  irresistible  point  to 
demerit  also.  Could  Principal  Shairp  then  not  bring  his  contribution 
to  the  merits  or  demerits  of  Dr.  Auld  as  a  candidate  without  peril 
of  an  action  of  damages  ?  The  assertion  of  notorious  failure  as  a 
teacher  indicated  the  only  competent,  indeed  the  only  possible 
tribunal ;  I  mean  public  opinion. 

The  defence  prevailed  in  the  long  run ;  to  my  mind  its  failure 
would  have  been  nothing  else  than  a  public  calamity.  Yet  the 
result  does  not  leave  me  without  some  feeling  of  disappoint- 
ment. Eemember  that  the  private  worth  of  Dr.  Auld  never  was 
in  question.  His  personal  character  was  by  Principal  Shairp  and 
by  all  men  proclaimed  to  be  without  a  stain.  A  charge  against 
his  rectitude  or  morals  would  have  raised  a  question  of  Veritas 
convicii,  would  have  been  in  many  ways  a  disturbing  element 
which  was  happily  absent.  But  holding  one  public  situation,  he 
desired  another  of  much  higher  dignity  and  usefulness.  Here  lies 
the  point ;  was  it  not  lawful,  not  merely  for  one  man,  but  for  all 
men,  rightly  or  wrongly,  to  say  :  Do  not  let  him  have  the  higher 
office,  he  has  notoriously  failed  in  the  lower.  He  has  not  handled 
his  regiment  efficiently  as  a  colonel ;  do  not  make  him  a  general  of 
division.  He  has  not  ruled  well  over  one  city ;  do  not  make  him 
a  ruler  over  five  cities  ?  Private  character  being  out  of  the  debate, 
I  cannot  help  thinking  that  the  candidate  for  a  Univeraity  chair 
challenges  the  hostile  criticism  of  the  whole  world,  just  or  unjust, 
by  whatever  motive  actuated,  and  from  what  quarter  soever  it 


LAW  AND  LEGISLATION   OF  THE  PAST  YEAR.  589 

may  come.  It  is  not  for  the  interests  of  the  higher  education  in 
our  country  tliat  such  criticism  should  be  fettered  by  the  terrors  of 
a  possible  litigation.  It  ought,  in  that  respect,  to  be  absolutely  and 
notoriously  free.  In  the  present  case  there  was  an  opportunity 
foir  declaring  such  freedom.  That  opportunity  was  not  taken. 
Principal  Shairp  owes  his  legal  immunity  to  privilege ;  the  privilege 
of  his  position  as  head  of  the  college  in  which  the  appointment 
was  to  be  made.  But  under  this  decision  it  still  remains  doubtful 
whether  any  one  else,  a  newspaper  for  instance,  could  lawfully  say 
what  he  said.  To  those  of  you  who  may  agree  with  me,  it  is 
some  consolation  to  find  this  passage  in  the  opinion  of  Lord 
Neaves : — "  An  aspirant  to  a  position  like  this  (the  Humanity 
Chair)  lays  his  character  and  qualifications  open  to  criticism  by 
all  who  have  a  natural  and  legitimate  interest  in  the  appointment.'* 
And  these,  I  venture  to  add,  are  nothing  less  than  the  whole  com- 
munity. The  privilege,  or,  if  you  will,  the  duty  of  Principal 
Shairp  was  contained  within  the  common  right  of  all. 

We  light  upon  a  very  singular  spectacle  in  the  next  case 
which  I  have  to  present  before  you.  The  scene  is  laid  within  the 
parochial  school  of  Kelso,  which  is  also  the  grammar  school. 
You  see  there  a  door  held  shut  against  two  delegates  of  the  school 
board,  who  are  approaching  on  a  mission  of  inspection,  without 
notice  to  the  schoolmaster,  and  without  his  leave.  Shall  the 
delegates  get  in,  or  shall  the  master  keep  them  out?  In  this 
conflict  of  forces,  the  one  ab  irUra  and  the  other  ah  extra,  which 
of  the  two  has  in  law  the  title  to  prevail  ?  This  was  the  ques- 
tion which  the  Sheriff  Court  of  Roxburghshire  was  declared 
incompetent  to  solve  by  way  of  interdict.  I  refer  to  the  case  of 
the  School  Board  of  Kelso  v.  HurUer^  decided  on  18th  December 
last. 

You  will  observe  that  there  was  here  no  question  of  heritable 
title,  nor  of  status,  nor  of  reduction ;  but  there  was,  it  seems,  a 
question  requiring  preliminary  settlement  by  decree  of  declarator. 
No  doubt  was  entertained  by  the  Court  that  the  school  board  were 
entitled  to  visit  the  school  at  all  times,  including  school  hours,  in 
order  to  see  whether  proper  accommodation  was  provided ;  as,  for 
example,  whether  the  building  was  in  good  repair,  or  the  desks  and 
forms  in  a  satisfactory  condition.  But  to  visit  the  school  for  the 
purpose  of  inspecting  it  in  the  sense  of  superintending  the  teaching 
and  examining  the  scholars  was  quite  a  different  thing.  There 
might  be  such  a  right  in  the  school  board,  but  it  was  not  clear  on 
the  face  of  the  statute.  It  required  to  be  ascertained  by  declarator. 
Till  it  was  so  ascertained,  the  Sheriff  Court  had  no  power  to  inter- 
fere by  way  of  interdict. 

This  decision  is  law  for  us,  and  it  may  be  appealed  to  as  a  pre- 
cedent in  other  than  school  board  cases.  It  is  our  bounden  duty  to 
study  it,  because  it  is  our  bounden  duty  to  obey  it.  I  humbly  con- 
fess that  I  have  found  it  perplexing.     The  competency  of  the  pro- 


590  LAW  AND  LEGISLATION   OF  THE  PAST   YEAR. 

cedure,  and  of  the  Court,  was  made  to  turn  on  the  difficulty  of  the 
question  at  issue.  If  the  school  board's  right  was  clear  on  the  statute, 
the  process  and  the  Court  were  competent.  If  the  right  was  not 
clear,  the  process  and  the  Court  were  incompetent.  Can  a  line  be 
drawn  between  what  is  clear  in  such  matters,  and  what  is  unclear  ? 
Even  on  this  preliminary  point  judges  may  differ.  In  this  very 
case  they  differed.  Three  thought  it  was  not  clear ;  one  thought  it 
was  clear.  The  majority  were  of  opinion  that  the  school  board  s 
right  to  make  these  surprise  visits  in  order  to  test  the  educational 
efficiency  of  the  school  was,  as  matter  of  interpretation,  doubtful. 
Lord  Ardmillan,  on  the  other  hand,  thought  that  the  right  claimed 
by  the  school  board  had  been  clearly  given  to  them,  and  could  only 
be  shut  out  by  a  system  of  interpretation  sometimes  applied  to  the 
fetters  of  an  entail,  and  so  severe  as  to  be  rightly  termed  malignant. 
One  of  the  perplexities  in  this  case  is  that  h^  Lordship  neveitheless 
concurred  in  the  decision  whereby  the  school  board  were  found 
wrong  in  seeking  to  vindicate  their  right  by  interdict  in  the  Sheriff 
Court,  and  were  made  to  pay  the  whole  costs  of  the  litigation.  To 
return  to  the  scene  which  I  presented  at  the  outset ;  the  school- 
master, until  a  decree  of  declarator  be  obtained  against  him,  may 
triumphantly  keep  his  school-door  shut  against  the  delegates  of  the 
school  board  sent  on  a  properly  educational  mission  without  notice 
to  him  and  without  his  leave ;  provided  always  he  was  in  office  at 
the  passing  of  the  Act.  If  his  title  be  of  a  later  date  and  proceed 
from  the  school  board  itself,  any  threat  of  opposition  on  his  part 
may  be  speedily  silenced  by  a  threat  of  dismissal. 

We  all  know  that  in  practice  doubtful  questions  of  right  arise 
which  lawyers  consider  unfit  for  the  sharp  and  rapid  method  of  an 
interdict,  and  which  they  prefer  to  try  in  what  they  call  the  more 
deliberate  form  of  a  declarator.  One  may  be  permitted  humbly  to 
wonder  that  a  school  board's  right  to  visit  educationally  a  school 
under  their  management  should  have  been  placed  in  that  category. 
But  the  practical  lesson  for  us  is  that  the  jurisdiction  of  interdict  in 
the  Sheriff  Court  is  one  which  the  Supreme  Court  will  narrowly 
watch  and  in  dubio  restrain.  We  must  walk  warily  in  the  use  of 
that  process,  lest  v/e  be  regarded  as  abusing  it ;  our  path  here  is 
beset  by  snares  and  pitfalls,  and  every  step  in  it  is  full  of  peril 

The  school  boaixi  cases  will  foi-m  an  important  group  in  the  new 
volume  of  Law  Eeports.  But  their  interest  is  fleeting.  Only  the 
old  schoolmasters,  those,  I  mean,  who  were  in  office  at  the  passing 
of  the  Act,  have  anything  like  an  independent  position  in  ques- 
tions which  may  arise  between  them  and  their  school  boards.  The 
board  may  dismiss  an  old  schoolmaster,  on  the  ground  of  fault  duly 
set  forth  in  the  sentence  of  dismissal,  which  sentence  is  not 
examinable  on  its  merits.  But,  besides  this  allegation  of  fault,  there 
must  be  a  prior  report  by  a  Government  inspector  and  a  subsequent 
sanction  by  the  Board  of  Education.  '  A  new  master  liolds  his  office 
at  the  pleasure  of  the  school  board  by  whom  he  is  appointed. 
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Eegard  to  the  vested  interest  of  the  old  master  led  to  this  difference 
of  tenure.  For  the  sake  of  the  great  social  interest  which  he  re- 
presents, I  regret  that  the  same  limited  measure  of  independence 
has  not  been  conceded  to  the  new  master.  No  central  or  superior 
authority  protects  him  from  local  animosities  or  local  prejudice  if 
these  should  make  themselves  felt^  in  the  action  of  the  school 
board. 

Section  90  of  that  code  of  railway  law  known  as  The  Eail- 
ways  Clauses  Consolidation  Act  enables  a  railway  company  to 
detain  and  sell  carriages  and  goods  in  their  hands  belonging  to  any 
one  liable  to  pay  "  tolls "  due  on  other  carriages  and  goods  tliat 
have  passed  out  of  their  possession.  A  demand  for  such  tolls  on 
the  one  hand,  and  a  failure  to  pay  on  the  other,  is  all  that  is  need- 
ful to  set  this  clause  in  motion.  In  England  it  was  construed  as 
applying  only  to  tolls  due  for  the  use  of  the  line.  But  with  us  it 
is  quite  understood  to  apply  to  rates  due  to  the  company  as  com- 
mon carriers.  If  goods  consigned  to  you  as  purchaser  lie  for 
delivery  to  you  at  the  railway  station,  there  is  not  only  a  lien  at 
common  law  on  each  parcel  for  the  carriage  rate  of  that  parcel,  but 
also,  under  the  above  enactment,  the  company  can  detain  all  these 
parcels  of  yours  now  in  their  hands  till  you  settle  your  arrears  of 
previous  carriage. 

So  far,  so  clear.  But  suppose  the  arrears  are  due,  not  by  you 
but  by  your  consignor,*or  seller,  at  the  other  end  of  the  line.  You 
have  either  bought  the  goods,  or  accepted  bills  for  them ;  you  are  a 
buyer,  or  at  least  an  onerous  consignee.  Can  the  railway  company 
detain  against  you  in  security  of  prior  carriages  due  by  the  con- 
signor with  which  you  have  no  concern  1 

This  is  the  question  which  was  tried  in  Peebles  v.  Caledonian 
Railway  Company,  and  decided  on  20th  January  1875.  The  Court, 
affirming  the  judgment  of  Lord  Young,  found  the  claim  of  the 
railway  company  untenable  against  the  onerous  consignee,  and  held 
that  the  foregoing  enactment  did  not  apply. 

The  company  had  another  and  a  more  precise  and  positive  plea 
in  bar.  They  did  not  merely  rely  on  the  application  of  that 
general  provision  of  railway  law  to  their  case.  A  bargain  had  been 
made  with  the  consignor ;  and  they  pleaded  that  bargain  against 
the  consignee.  They  allowed  the  consignor  a  month's  credit  for 
freight,  and  stipulated  that  all  goods  in  their  hands  consigned  by 
him  should  be  subject  to  a  general  lien  for  such  arrears.  There 
was  a  question,  which  I  purposely  neglect,  as  to  the  proper  authenti- 
cation of  the  contract.  But  the  plea  of  general  lien  by  stipulation 
was  not  more  successful  than  the  other.  In  a  question  with  an 
onerous  consignee,  the  Court  held  that  this  agreement  was  neither 
just  nor  reasonable.  They  therefore  voided  it  under  the  powers 
conferred  by  the  Eailway  and  Canal  Traffic  Act  of  1854. 

The  commerce  of  the  country  may  be  congratulated  on  that  de- 
cision.    Even  the  railways  need  not  complain  if  the  practice  of 
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giving  credit  for  carriage  rates  be  thereby  discouraged.  Lord 
Young  tells  us  that  he  has  stated  his  opinion,  and  the  grounds  of 
it,  at  a  length  somewhat  disproportionate  to  any  difficulty  he  ex- 
perienced. It  is  fortunate  that  his  clearness  and  confidence  in 
disposing  of  the  pleas  submitted  by  the  railway  company  did  not 
restrain  him  from  giving  us  a  full  exposition  of  his  views,  which  all 
who  read  it  will  acknowledge  to  be  an  eminently  valuable  con- 
tribution to  this  department  of  jurisprudence."  .  .  .  The  next  and 
last  case  commented  on  by  the  learned  Sheriff  was  that  of  M* Donald 
V.  M'Donald,  decided  on  25th  May  last, 

"  Where  married  persons  live  in  family  together,  and  the  wife, 
complaining  of  her  husband's  cruelty,  and  suing  him  for  interim 
aliment,  leaves  his  house  while  the  action  is  in  dependence,  the 
Sheriff  has  no  jurisdiction, — in  respect  of  the  husband  a  proved 
cruelty  together  with  the  separation  so  made  in  fact  by  the  wife 
})endente  proce^su^ — to  grant  her  a  decree  of  interim  aliment.  If 
there  be  a  case  for  separation  and  aliment,  the  remedy  must  be 
sousjht  in  the  Court  of  Session. 

This  case,  on  the  facts,  is  not  a  strong  one  for  my  purpose ;  for 
this  husband,  it  seems,  gave  his  wife  a  thrashing  that  she  had 
dono  much  to  earn.  But  it  is  manifest  that  this  circumstance  does 
not  touch  the  legal  point  of  the  decision.  She  might  have  deserved 
nothing  but  kindness;  she  might  have  been  a  mere  victim  of 
cruelty — she  would  have  had  all  the  stronger  case  to  go  to  the 
Court  of  Session, — but  it  would  have  fared  no  better  with  her 
process  in  the  Sheriff  Couit.  I  will  therefore  assume  her  to  have 
been  an  innocent  victim.  This  being  premised,  I  ask  you  in  the 
next  place  to  contrast  that  decision  with  the  case  of  Smith  v. 
Smith,  June  11,  1874,  in  which  it  was  held  that  a  wife  whose 
husband  has  deserted  her  may  raise  action  for  interim  aliment  in 
the  Sheriff  Court. 

You  see  that  the  interest  of  these  two  decisions  to  us  is  the 
light  which  from  opposite  points  they  throw  on  a  very  important 
yet  delicate  branch  of  Inferior  Court  jurisdiction.  And  the  lesson 
we  are  taught  I  read  thus : 

If  a  husband  deserts  his  wife,  the  Sheriff  Court  is  open ;  if  he 
beats  her  till  she  flies  out  of  doors,  the  Sheriff  Court  is  shut.  An 
offer  to  receive  her  into  the  same  happy  domesticity  as  before,  does 
not,  in  the  latter  case,  make  any  difi'erence ;  the  Sheriff  must  not 
interfere  even  for  the  purposec  of  an  interim  arrangement  pending 
a  final  determination  of  the  question  between  the  spouses  in  the 
Court  of  Session.  The  consistorial  element  is  present  in  the  latter 
case,  not  in  the  former.  In  Lanarkshire,  I  am  told,  the  Sheriffs  were 
in  the  habit  of  neglecting  this  distinction.  They  have  been  set 
right  by  the  judgment  pronounced  in  McDonald  v.  if  Donald.  As 
in  the  mishaps  of  our  friends  there  is,  according  to  a  certain 
moralist,  an  element  of  pleasure  for  us ;  so  in  their  errors  there  is,  or 

'ht  to  be,  an  element  of  utility.    Let  us  profit  by  their  Experience 
idde  our  footsteps  accordingly. 
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'  Whether  these  contrasted  cases  disclose  an  anomaly  requiring 
legislative  redress  is  a  point  on  which  I  cannot  hold  myself  to  be 
either  a  competent  or  a  safe  guide.  My  heretical  proclivities  tend 
to  very  considerable  innovation  in  this  branch  of  jurisprudence.  I 
would  not  be  afraid  of  sending,  in  some  cases,  the  consistorial 
element  even  into  the  Police  Court.  If  a  husband  be  convicted 
then  of  repeatedly  and  habitually  ill-using  his  wife,  why  should 
not  this  addendum  be  made  to  the  usual  sixty  days'  hard  labour, — 
viz.,  a  decree  of  separation  with  obligation  to  aliment  ?  Consistor- 
ial or  not  consistorial,  this  award  would  have  no  mean  power  as  a 
deterrent.  It  might  abate  somewhat  that  shameful  plague  of  wife- 
beating  which  infests  our  country  and  dishonours  our  time." 

Reference  is  next  made  to  the  Statutes  of  1875,  at  least  to  those 
of  most  interest  to  lawyers. 

"  These  are  few,  and  rather  involve  matter  of  detail  than  of  general 
principle.  For  example,  you  will  turn  up  your  copy  of  the  Bank- 
rupt Act  of  1856,  and  draw  your  pen  through  section  122,  as  to 
the  preference  to  be  given  to  the  wages  of  clerks,  shopmen,  and 
servants  employed  by  the  bankrupt.  The  period  before  bankruptcy 
to  which  such  preference  now  extends,  is  enlarged  to  four  months. 
Nothing  is  said  as  to  the  annual  amount  of  wages,  and  the  prefe- 
rential sum  is  limited  to  £50.  Workmen's  wages  are  to  have  a  two 
months'  privilege. 

There  is  a  new  statute  made  to  relieve  the  widows  and  children 
of  intestates  of  much  useless  expenditure  in  obtaining  confirmation, 
where  the  estate  does  not  exceed  £150.  A  short  form  of  inventory 
and  relative  oath  is  provided,  upon  which  a  writ  is  issued  in  the 
commissary's  name,  wherein  deceruiture  and  confirmation  are  com- 
bined into  one.  The  whole  machinery,  which  is  simple,  clear,  and 
practical,  is  committed  into  the  hands  of  the  commissary  clerk, 
wlio  is  invested  with  special  powers  for  that  purpose.  One  does 
not  see  why  this  simple  measure  of  relief  should  be  limited  to  the 
case  of  intestates ;  nor,  where  there  i«  no  dispute,  to  the  sum  of 
£150.     Assuredly  it  is  a  move  in  the  right  direction. 

An  important  measure,  of  which  I  own  I  shall  watch  the  opera- 
tion with  much  interest,  is  the  Act  to  alter  and  amend  the  Law 
relating  to  Appeals  in  Summary  Prosecutions  before  Inferior 
Judges  in  Scotland.  Prosecutor  or  prosecuted  may  have  redress 
against  an  adverse  decision,  if  erroneous  in  point  of  lav,  on  a  case 
to  be  stated  by  the  Judge  for  the  opinion  of  the  Court  of  Justiciary 
in  a  criminal  prosecution,  or  one  of  the  Divisions  of  the  Inner 
House  if  the  cause  be  civil.  Is  the  remedy  limited  to  a  pure 
question  of  law  ?  The  words  of  the  statute  are,  that  the  inferior 
judge  shall  "state  and  sign  a  case,  setting  forth  the  facts  and  the 
grounds  of  such  determination  for  the  opinion  thereon  of  a  superior 
Court  of  law."  May  1,  under  these  exacting  words,  state  a  case  in 
this  form :  "  I  held  this  and  that  to  be  proved,  and  inferred  there- 
from the  guilt  of  the  accused.     The  question  for  the  oinnion  of  the 
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Courb  is,  whether  that  was  a  sound  inference."  I  doubt  whether 
this  statute,  remedial  as  it  is,  will  receive  such  a  liberal  construc- 
tion. I  would  be  glad  to  think  it  might.  For  I  strongly  believe 
that  there  is  no  better  security  for  the  administration  of  justice  in 
our  inferior  tribunals  than  the  Judge's  consciousness  that  all  he  does 
is  liable,  in  some  measure  at  least,  to  the  immediate  review  of 
the  Supreme  Court." 

After  a  lament  for  the  disaster  which  happened  to  what  many 
have  regarded  as — 

"  That  fatal  and  perfidious  bark, 
Built  in  the  eclipse,  and  rigged  with  curses  dark" 

— the  Sheriff  Court  Bill  of  last  session,  the  Sheriff  expressed  his  delight 
that  the  captain  of  that  ship,  who  last  summer  was  thought  to  have 
been  tired  of  the  strife  and  intended  to  take  his  ease  on  the  Bench, 
is  about  to  tinker  up  the  old  craft  and  set  to  sea  again  next  session 

Luctantem  Icariis  fluctibus  Africum 
Mercator  metuens,  otium  et  oppidi 
Laudat  ruia  sui  ;  mox  reficit  rates 
Quassas. 

Mr.  Hallard  concludes  his  address  with  a  just  and  appropriate 
tribute  to  the  character  and  public  services  of  his  friend  and  late 
colleague,  Mr.  Campbell,  who,  after  a  long  period  of  absence  from 
ill-health,  resigned  his  office  of  Sheriff-Substitute  of^Midlothian: — 

"  I  cannot  bring  these  words  of  mine  to  a  close  without  alluding 
to  a  change  in  this  Court,  long  impending  and  now  completed. 
Mr.  Campbell,  my  friend  from  boyhood,  and  my  colleague  in  this 
Court  for  nearly  ten  years,  is  no  longer  one  of  the  Sheriff-Sub- 
stitutes of  Midlothian.  An  infirmity  which  affects  only  *hi8 
physical  frame,  leaving  his  intellectual  part  as  strong  and  clear  as 
ever,  has  rendered  this  step  necessary.  For  him  the  evening  -of 
life  has  begun  somewhat  early  in  the  afternoon.  We  shall  all 
miss  that  perfect  temper  and  courtesy,  that  full  and  solid  legal 
learning,  and  above  all,  that  rare  soundness  of  judgment  which 
added  a  special  value  to  all  those  qualities  whereby  he  was 
endeared  to  his  friends,  and  marked  out  for  a  large  measure  of 
public  respect.  There  remain  to  him  many  blessings,  which  some 
of  his  friends  have  lost ;  may  he  enjoy  them  long ! " 
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Dr.  Francis  Wharton,  the  author  of  the  well-known  "  Treatise 
on  the  Law  of  Homicide  in  America,"  has  an  article  on  this  subject 
in  Lippincott's  Magazhie  for  October,  in  which  he  writes  as  follows 
of  psychological  homicides,  after  treating  of  the  spiritualism  of  the 
seventeenth  century : — 

"Blackstoue  (1765),   in  his    Commentaries,  speaks   with  even 
greater  scepticism,  and  refers  with  satisfaction  to  the  then  recent 
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repeal  by  Parliament  of  the  witchcraft  statutes  of  James  I.  and 
Henry  VIII.  The  lowest  point  of  subsidence,  however,  was 
reached  at  the  beginning  of  the  present  century.  This  is  expressed 
in  the  following  passage  in  Mr.  Edward  Livingston's  penal  code: — 
*  It  (homicide)  must  be  operated  by  some  act ;  therefore  death, 
although  produced  by  the  operation  of  words  on  tlie  imagination  or 
the  passions,  is  not  homicide.  But  if  words  are  used  which  are 
calcidated  to  produce,  and  do  produce,  some  act  which  is  the 
immediate  cause  of  death,  it  is  homicide.  A  blind  man  or  a 
stranger  in  the  dark  directed  by  words  only  to  a  precipice  where 
he  falls  and  is  killed,  a  direction  verbally  given  to  take  a  dnig 
that  is  known  will  prove  fatal,  ^.nd  which  has  that  effect,  are 
instances  of  this  modiBcation  of  the  rule.  Homicide  by  omission 
only  is  committed  by  voluntarily  permitting  another  to  do  an  act 
that  must,  in  the  natural  course  of  things,  cause  his  death,  without 
apprising  him  of  his  danger  if  the  act  be  involuntary,  or  endeavouring 
to  prevent  it  if  it  be  voluntary.'  (Livingston's  Works,  New  York, 
1873,  ii.  126.)  With  more  or  less  closeness  the  same  limitations 
have  been  applied  by  the  courts  of  England  and  of  the  United 
States. 

"  Yet,  natural  as  was  this  reaction  from  the  hyper-spiritualism 
of  the  seventeenth  century,  it  soon  began  to  be  felt  that  the  entire 
ignoring  of  moral  causation  in  jurisprudence  was  as  unphilosophical 
as  was  its  exa^eration.  Do  not  some  men  often  acquire  such 
power  over  others  as  to  make  mere  brute  instruments  of  them  ? 
We  may  reject  the  term  *  moral,'  and  insert  *  nervous ;'  and  ask 
whether  it  is  not  admitted  that  the  nervous  system  may  be  acted 
on  for  criminal  ends,  and  then  inquire  whether  such  action  is  not 
indictable. 

"  Among  the  first  to  reopen  the  discussion  was  Lord  Macaulay, 
in  his  report  on  the  Indian  code,  published  in  1838.  Macaulay,  it 
will  be  remembered,  when  in  the  maturity  of  his  powers,  after 
having  distinguished  himself  by  a  series  of  brilliant  and  exhaustive 
speeches  on  Indian  affairs,  was  appointed  Secretary  of  the  Board 
of  Indian  Control,  which  post  he  resigned  in  1834  for^he  purpose 
of  going  to  India  as  a  member  of  the  Supreme  Council.  He 
accepted  the  office  of  legal  adviser  to  that  body,  assuming  as  his 
special  duty  the  preparation  of  a  code,  for  which  he  prepared 
himself  by  a  thorough  study  of  jurisprudence,  both  philosophical 
and  practical.  It  has  been  the  fashion  to  speak  of  his  report 
as  speculative,  but  this  is  a  great  error,  for  there  is  no  writer 
who  has  applied  the  inductive  process  of  investigation  to  a 
wider  field,  or  who  has  more  accurately  as  well  as  more 
philosophically  scanned,  not  merely  the  adjudications  of  the 
courts  on  criminal  jurisprudence,  but  the  conclusions  of  those 
European  thinkers  who  have  treated  the  subject  psychologically 
as  well  as  juridically.  So  far  as  concerns  the  topic  immediately 
before  us,  Macaulay  argues  with  equal  earnestness  and  eloquence 
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that  penal  responsibility  attaches  to  a  homicide  produced  by 
psychological  force.  *  There  is  undoubtedly  a  great  difference,'  he 
says,  *  between  acts  which  cause  death  immediately,  and  acts  which 
cause  death  remotely ;  between  acts  which  are  almost  certain  to 
cause  death,  and  acts  which  cause  death  only  under  very  ex- 
traordinary circumstances.  But  that  difference,  we  conceive,  is  a 
matter  to  be  considered  by  the  tribunals  when  estimating  the  effect 
of  the  evidence  in  a  particular  case,  not  by  the  Legislature  in  fram- 
ing the  general  law.  It  will  require  -strong  evidence  to  prove 
that  an  act  of  a  kind  which  very  seldom  causes  death,  or  an  act 
which  has  caused  death  very  remotely,  has  actually  caused  death 
in  a  particular  case.  It  will  require  still  stronger  evidence  to  prove 
that  such  an  act  was  contemplated  by  the  person  who  did  it  as 
likely  to  cause  death.  But  if  it  be  proved  by  satisfactory  evidence 
that  death  has  been  so  caused,  and  has  been  caused  voluntarily,  we 
see  no  reason  for  exempting  the  person  who  caused  it  from  the 
punishment  of  voluntary  culpable  homicide. 

"Mr.  Livingston,  we  observe,  excepts  from  the  definition  of 
homicide  cases  in  which  death  is  produced  by  the  effect  of  words 
on  the  imagination  or  the  passions.  The  reasoning  of  that  dis- 
tinguished jurist  has  by  no  means  convinced  us  that  the  distinction 
which  he  makes  is  well  founded.  Indeed,  there  are  few  parts  of 
his  code  which  appear  to  us  to  have  been  less  happily  executed 
than  this.  His  words  are  these :  '  The  destruction  must  be  by  the 
act  of  another ;  therefore  self-destruction  is  excluded  from  the  de- 
finition. It  must  be  operated  by  some  act ;  therefore  death, 
although  produced  by  the  operation  of  words  on  the  imagination 
or  the  passions,  is  not  homicide.  But  if  words  are  used  which  are 
calculated  to  produce,  and  do  produce,  some  act  which  is  the  im- 
mediate cause  of  death,  it  is  homicide.  A  blind  man  or  a  stranger 
in  the  dark  directed  by  words  only  to  a  precipice  where  he  falls 
and  is  killed,  a  dii*ection  verbally  given  to  take  a  drug  that  it  is 
known  will  prove  fatal,  and  wliich  has  that  effect,  are  instances  of 
this  modification  of  the  rule.' 

"  This  appears  to  us  altogether  incoherent.  A  verbally  directs  Z 
to  swallow  a  poisonous  drug ;  Z  swallows  it  and  dies ;  and  this,  says 
Mr.  Livingston,  is  homicide  in  A.  It  certainly  ought  to  be  so  con- 
sidered. But  liow,  on  Mr.  Livingston's  principle,  it  can  be  so  con- 
sidered, we  do  not  understand.  '  Homicide,'  he  says,  *  must  be 
operated  by  an  act.*  Where  then  is  the  act  in  this  case  ?  Is  it  the 
speaking  of  A  ?  Clearly  not,  for  Mr.  Livingston  lays  down  the 
doctrine  that  speaking  is  not  an  act.  Is  it  the  swallowing  by  Z  ? 
Clearly  not,  for  the  destniction  of  life,  according  to  Mr.  Livingston, 
is  not  homicide  unless  it  be  by  the  act  of  another,  and  this  swallow- 
ing is  an  aqt  performed  by  Z  himself. 

"  The  reasonable  course,  in  our  opinion,  is  to  consider  speaking  {is 
an  act,  and  to  treat  A  as  guilty  of  voluntary  culpable  homicide  if 
by  speaking  he  has  voluntarily  caused  Z's  death,  whether  his  words 


SPIRITUALISM  AND  JURISPRUDENCE.  597 

operated  circuitously  by  inducing  Z  to  swallow  poison  or  directly 
by  throwing  Z  into  convulsions. 

"There  will  indeed  be  few  homicides  of  this  latter  sort.  It 
appears  to  us  that  a  conviction,  or  even  a  trial,  in  such  a  case,  would 
be  an  event  of  extremely  rare  occurrence.  There  would  probably 
not  be  one  such  trial  in  a  century.  It  would  be  most  difficult  to 
prove  to  the  conviction  of  any  court  that  death  had  really  been  the 
effect  of  excitement  produced  by  words.  It  would  be  still  more 
difficult  to  prove  that  the  person  who  spoke  the  words  anticipated 
from  them  an  effect  which,  except  under  very  peculiar  circum- 
stances and  on  very  peculiar  constitutions,  no  words  would  produce. 
Still,  it  seems  to  us  that  both  these  points  might  be  made  out  by 
overwhelming  evidence ;  and,  supposing  them  to  be  so  made  out, 
we  are  unable  to  perceive  any  distinction  between  the  case  of  him 
who  voluntarily  causes  death  in  this  manner,  and  the  case  of  him 
who  voluntarily  causes  death  by  means  of  a  pistol  or  a  sword. 
Suppose  it  to  be  proved  to  the  entire  conviction  of  a  criminal  court 
that  Z,  the  deceased,  was  in  a  very  critical  state  of  health ;  that  A, 
the  heir  of  Z*s  property,  had'been  informed  by  Z*s  physicians  that 
Z's  recovery  absolutely  depended  on  his  being  kept  quiet  in  mind 
and  the  smallest  mental  excitement  would  endanger  his  life  ;  that 
A  immediately  broke  into  Z's  sick  room,  and  told  him  a  dreadful 
piece  of  intelhgence,  which  was  a  pure  invention ;  that  Z  went  into 
fits  and  died  on  the  spot ;  that  A  had  afterwards  boasted  of  having 
cleared  the  way  for  himself  to  a  good  property  by  this  artifice. 
These  things  being  fully  proved,  no  judge  could  doubt  that  A  had 
voluntarily  caused  the  death  of  Z ;  nor  do  we  perceive  any  reason 
for  not  punishing  A  in  the  same  manner  in  which  he  would  have 
been  punished  if  he  had  mi^ed  arsenic  in  Z's  medicine. 

"  Mr.  Fitzjames  Stephen,  who  has  taken  a  leading  part  in  the 
formation  of  a  civil  code  for  India,  was  in  1873  so  much  impressed 
with  the  imperfection  of  the  English  law  of  homicide  in  this  and 
other  respects  that  he  took  an  active  part  in  tlie  appointment  of  a 
committee  of  the  House  of  Commons  for  the  revision  of  that  law. 
He  was  examined  as  a  witness  before  that  committee,  and  the  fol- 
lowing is  pstft  of  his  testimony : — 

**  *  Then  the  other  point  in  that  section,  which  is  an  alteration  of 
the  existing  law,  is  one  which  various  persons  who  have  seen  the 
Bill  have  remarked  upon  to  me — namely,  "  It  is  immaterial  whether 
the  Act  by  which  death  is  caused  did  or  did  not  inflict  actual  injury 
on  the  body  of  the  person  killed."  Now,  with  regard  to  that  there 
are  various  remarks  to  be  made.  In  the  first  place,  I  think  that 
some  of  those  who  favoured  me  with  remarks  upon  the  subject,  one 
learned  judge  in  particular,  hardly  observed  that  this  definition  is 
not  a  definition  of  any  crime,  but  is  a  definition  of  the  act  of  kill- 
ing, and  if  the  act  of  killing  were  not  accompanied  by  any  of  the 
intiCntions  that  arc  stated  in  tlie  later  sections  of  the  bill,  the  mere 
fact  that  a  man  was  killed  by  some  cause  which  did  not  inflict 
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actual  injury  on  the  body  of  the  person  killed  would  not  constitute 
any  crime. 

"  •  That  answers  some  objections  which  may  be  raised  to  it,  but  I 
would  go  further  by  pointing  out  what  the  real  nature  of  the  rule 
is,  and  what  I  underatand  to  be  the  principal  authority  for  it.  The 
great  authority  for  the  rule  (it  is  repeated  of  course  by  other  persons 
of  less  note  in  different  shapes)  is  to  be  found  in  Hale's  "  Pleas  of 
the  Crown,"  p.  429,  and  is  in  these  words :  "  If  any  man,  either  by 
working  upon  the  fancy  of  another,  or  possibly  by  harsh  or  unkind 
usage,  puts  another  into  such  passion  of  grief  or  i'ear  that  the  party 
either  dies  suddenly  or  contracts  some  disease  whereof  he  dies,  though, 
as  the  circumstances  of  the  case  may  be,  this  may  be  murder  or 
manslaughter  in  the  sight  of  God,  yet  inforo  humano  it  cannot  come 
under  the  judgment  of  felony,  because  no  external  act  of  violence 
was  offered  whereof  the  common  law  can  take  notice,  and  secret 
things  belong  to  God  ;  and  hence  it  was  that  before  the  statute  of 
1  Jac.  I.  c.  12,  witchcraft  or  fascination  was  not  felony,  because  it 
wanted  a  trial,  though  some  constitutions  of  the  civil  law  make  it 
penal."  Upon  that  passage  I  would  observe  that  in  the  first  place 
I  do  not  think  it  goes  by  any  means  to  the  length  to  which  modern 
writers  have  been  apt  to  carry  it — namely,  that  unless  you  could 
show  some  specific  force  actually  injuring  some  bodily  organ,  there 
can  be  no  murder,  but  it  puts  it  on  this — first,  that  it  is  a  secret 
thing ;  secondly,  the  passage  ends  by  saying  that  for  this  reason 
witchcraft  is  not  felony.  I  rather  incline  myself  to  think  that  this 
is  the  explanation  of  the  rule.  There  were  very  good  reasons,  one 
can  quite  understand,  why,  when  everybody  believed  in  witchcraft, 
humane  people  should  not  wish  to  extend  trials  for  witchcraft,  and 
should  say,  "  There  is  no  actual  and  obvious  injury  done  by  these 
witches,  and  therefore  we  will  not  go  into  that." 

"  *  But  if  you  accept  that  principle  in  its  fulness,  you  arrive  at 
almost  monstrous  results,  and  I  will  just  mention  a  case  or  two  to 
the  committee.  I  may  observe  that  what  I  am  saying  is  said  with 
much  greater  force  by  Lord  Macaulay,  in  a  report  which  he  wrote 
upon  the  Indian  Penal  Code,  at  the  time  when  they  considered  this 
question  :  he  has  gone  at  great  length  into  it,  but  I  will  just  put  a 
case  which  I  have  in  my  mind.  Suppose  a  man  wants  to  murder  his 
wife,  and  suppose  that  she  is  ill,  and  the  doctor  says  to  him,  "  She 
is  in  a  very  critical  state,  she  has  gone  to  sleep,  and  if  she  is  suddenly 
disturbed  she  will  die,  and  you  must  keep  her  quiet."  Suppose  he 
is  overheard  repeating  this  to  another  man,  and  saying,  "  I  want  to 
munler  her,  and  I  will  go  and  make  all  the  noise  I  possibly  can 
for  the  purpose  of  killing  her."  You  may  imagine  the  evidence  to 
be  quite  conclusive  on  that  point ;  he  goes  into  the  room,  makes  a 
noise,  and  wakes  her  up  with  a  sudden  start,  and  frightens  her, 
and  she  does  die  according  to  his  wish.  It  seems  to  me  that  that 
act  is  as  much  murder  as  if  he  had  cut  her  throat.  Or  suppose  a 
case  like  this :  a  man  has  got  aneurism  of  the  heart,  and  his  heir, 
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knowing  that,  and  knowing  that  any  sudden  shock  is  likely  to  kill 
him,  suddenly  goes  and  shouts  in  his  ear,  and  does  so  with  the 
intent  to.  kill  him,  and  does  so  kill  him.  It  seems  to  me  that  if 
that  man  is  not  punished  it  is  a  very  great  scandal,  for  the  act  is 
just  as  bad  as  if  he  had  killed  him  in  any  other  manner.  The  fact 
is,  that  the  objection  to  treating  such  cases  as  either  murder  or 
manslaughter  arises  from  this,  that  in  a  general  way,  in  such  a  case 
as  unkindness,  or  many  other  cases  of  the  same  kind,  you  could 
never  prove  that  the  man  intended  either  to  kill  or  cause  harm,  or 
that  it  was  common  knowledge  that  there  would  be  harm  or  death 
caused ;  and,  therefore,  in  all  tliose  cases  in  which  you  would  not 
wish  to  punish,  the  person  would  escape  on  account  of  the  difficulty 
of  proof.  The  only  cases  in  which  you  would  ever  want  to  punish 
would  be  cases  in  which  the  difficulty  of  proof,  by  some  such 
means  as  I  have  suggested,  would  be  got  over.* 

"With  this  we  may  consider  the  remarks  of  Judge  Erskine 
(a  son  of  Lord  Chancellor  Erskine),  some  years  since,  when 
charging  a  jury  in  a  homicide  trial:  *A  man  may  throw 
himself  into  a  river  under  such  circumstances  as  render  it 
not  a  voluntary  act — by  I'eason  of  force  applied  either  to  the 
body  or  the  mind.  It  becomes  then  the  guilty  act  of  him  who 
compelled  the  deceased  to  take  the  step.  But  the  apprehension 
must  be  of  immediate  violence,  and  well  grounded,  from  the  cir- 
cumstances by  which  the  deceased  was  surrounded ;  not  that  you 
must  be  satis^ed  that  there  was  no  other  way  of  escape,  hut  that  it 
was  such  a  step  as  a  reasonable  man  miglU  take'  Bex  v.  PUts,  2  C. 
&  M.  284.  But  the  last  qualification  cannot  be  sustained.  No 
one  can  doubt  that  it  would  be  murder  to  entice  an  insane  man 
over  a  precipice,  and  thus  to  kill  him.  Indeed,  as  we  shall  sec, 
what  is  done  through  an  insane  agent  is  regarded  as  done  directly 
by  the  principal. 

"So  much,  then,  for  the  authorities  in  cases  where  one  man 
kills  or  hurts  another  by  acting  on  the  latter's  nervous  system 
in  such  a  way  as  to  cause  death  or  sickness.  We  turn  to 
the  other  phase  in  which  the  question  before  us  presents 
itself;  and  here  the  law  is  equally  emphatic.  He  who  commits 
a  crime  through  the  agency  of  an  insane  or  unconscious  agent  is  the 
pHndpal  in  the  commission  of  the  crimz.  This  proposition  is  too 
plain  in  principle  to  require  argument  in  its  support ;  and  it  is 
accepted  by  the  courts  whenever  it  is  mooted.  We  have  a 
pertinent  illustration  in  a  trial  before  Lord  Denman,  C.-J.,  in  1838. 
Tlie  evidence  in  this  case  was  that  the  defendant,  Thorn,  claimed, 
either  fraudulently  or  honestly,  to  be  possessed  of  supernatural 
powers,  and  that  in  union  with  a  small  body  of  adherents  he 
traversed  the  country,  professing  to  work  miracles.  How  far  he 
was  the  tool  of  his  associates,  or  how  far  they  were  really  im- 
pressed with  the  truth  of  his  mission,  could  not  be  absolutely  de- 
termined. But  on  the  evidence  certain  things  were  clear ;  a  person 
claimed  to  possess  supernatural  powers,  and  committed  homicides 
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in  exercise  of  his  supposed  mission,  and  certain  other  persons 
encouraged  him  in  the  commission  of  these  homicides.  The  per- 
sons so  aiding  Thorn  were  put  on  trial  for  these  homicides,  the 
indictment  charging  them  first  as  accessories  to  Tliorn,  and  then  as 
principals.  Lord  Denraan  met  the  case  boldly  on  the  principle 
that  he  who  acts  directly  through  an  insane  agent  is  primarily 
responsible.  *  It  is  not  an  opinion  which  I  mean  to  lay  down  as 
a  rule  of  law  to  be  applicable  to  all  cases,'  he  said,  *  that  fanaticism 
is  a  proof  of  unsoundness  of  mind  ;  but  there  was  in  this  particular 
instance  so  much  religious  fanaticism,  such  violent  excitement  of 
mind,  such  great  absurdity  and  extreme  folly,  that  if  Thorn  was 
now  on  his  trial  it  could  hardly  be  said  from  the  evidence  that  he 
could  be  called  upon  to  answer  for  his  criminal  acts.*  '  If  these 
persons  .  .  .  were  aware  of  the  malignant  purpose  entertained  by 
Thorn,  and  shared  in  that  purpose  with  him,  and  were  present, 
aiding,  abetting,  and  assisting  him. in  the  course  of  accomplishing 
this  purpose,  then  no  doubt  they  are  guilty  as  principals  on  this 
second  count '  {Bex  v.  Mears,  1  Bost.  Law  Rep.  205,  reported  under 
the  name  of  Bex  v.  Tyler,  in  8  C.  &  P.  616).  In  other  words,  here 
is  an  insane  agent,  claiming  to  exercise  supernatural  powers,  w^ith 
whom,  if  not  on  whom,  the  parties  accused  are  operating ;  this  in- 
sane agent,  when  under  their  power,  commits  a  crime ;  for  this 
crime  they  are  the  persons  directly  responsible. 

"  It  remains  to  apply  the  principles  just  stated  to  spiritualism. 
I  put  out  of  the  question  those  professed  spiritualists  who  are  con- 
scious impostors.  Such  persons,  if  they  obtain  money  by  the  exer- 
cise of  such  imposition,  are  indictable  under  the  statutes  which 
make  penal  the  obtaining  money  by  false  pretences.  See  to  this 
effect,  Bex  v.  Giles,  L.  &  C.  502  ;  10  Cox's  C.  C.  44;  State  v.Phiper,  65 
N.  C.  321 ;  Whart.  C.  L ,  7th  ed.,  §  2092a.  Of  this  principle  we  have  a 
vivid  illustration  in  a  late  trial  in  France,  as  narrated  in  the  following 
letter  by  the  Paris  correspondent  of  the  London  Daili/ News:  *  A  strange 
trial  has  taken  place  before  the  Correctional  Tribunal  of  Paris,  and 
it  has  resulted  in  the  conviction  of  certain  "Spirit  Photographers"  for 
swindling.  Buguet,  a  photographer,  of  No.  5  Boulevard  Montmartre, 
allied  himself  with  M.  Leymarie,  the  editor  of  the  Bevne  SpirUe^  • 
who  wrote  about  him  and  published  fac-similes  of  his  portraits, 
and  with  an  American  named  Firman,  from  whom  he  learned  the 
art  of  persuading  people  that  he  could,  if  they  only  willed  strong 
enough,  conjure  up  and  photograph  a  likeness  of  any  deceased 
relation  or  friend.  For  a  long  time  the  firm  did  a  large  business. 
Twenty  francs  was  the  ordinary  fee,  but  many  wealthy  people 
voluntarily  paid  two  thousand,  three  thousand,  and  even  four 
thousand  francs.  Never  was  fraud  more  clearly  proved.  The 
operator's  spirit-box  was  produced  in  court ;  it  contained  hundreds 
of  portraits  of  men,  women,  boys  and  girls  of  all  ages,  Wlien 
customers  came  desiring  spirit  portraits,  a  young  lady,  who  acted  as 
casliier,  adroitly  engaged  them  in  conversation  in  the  waiting-room, 
and  generally  contrived  to  find  some  indications  of  the  physiognomy 
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of  the  person  whom  it  was  desired  to  evoke.  Then  one  of  the 
numerous  heads  was  selected,  stuck  upon  a  doll  dressed  up  in  muslin, 
and  a  hazy  portrait  of  a  spirit  was  produced  from  it.  Buguet  guarded 
himself  by  saying  he  could  never  guarantee  a  likeness,  because  much 
depended  on  the  strength  of  faith  of  the  applicant ;  and  moreover, 
spirits  were  very  capricious,  and  sometimes  when  you  called  for 
one  another  would  come  ;  but  in  very  many  instances  the  force  of 
imagination  was  so  strong  that  his  dupes  believed  they  saw  the 
portraits  of  their  relations.  They  burst  into  tears,  fell  upon  their 
knees,  kissed  the  photographs,  and  were  profuse  in  expressions  of 
gratitude  to  the  professor,  as  well  as  lavish  of  gifts  to  him..  Not- 
withstanding the  palpable  exposure  of  the  imposture  in  open  court, 
a  host  of  respectable  witnesses,  including  a  Bussian  marquis,  the 
Comte  de  Bullet,  Mr.  Sullivan,  formerly  United  States  minister  at 
Madridj  two  French  colonels,  and  several  ladies,  appeared  for  the 
prisoners,  and,  undismayed  by  the  sarcasms  of  the  presiding  judge, 
protested  that  they  really  had  seen  unmistakeable  portraits  of 
deceased  relatives.  The  eminent  counsel  for  the  defence,  M. 
Lachaudy  spoke  for  two  hours,  and  alluded  to  Moses,  Isaiah,  Ter- 
tullian,  and  other  authorities  on  spirits.  The  Court,  however, 
thought  the  charge  fully  proved,  and  sentenced  Buguet  and  Ley- 
marie  to  one  year's  imprisonment,  and  Firman  to  six  months.  It 
is  curious  that  the  prosecution  was  not  instituted  on  the  complaint 
of  any  customer,  but  spontaneously  by  the  police  for  reasons  not 
explained.' 

"  This  is  good  law;  and  there  is  no  question  that  a  similar  convic- 
tion would  follow  prosecutions  in  the  United  States,  conducted  with 
equal  intelligence,  against  not  only  the  spirit  photographers,  but  all 
concerned  in  obtaining  money  by  impostures  such  as  those  of  Katie 
King  and  her  abettors. 

"  But  tliis  does  not  touch  the  case  of  those  who  honestly  apply 
what  is  called  spiritualistic  force.  As  to  such  persons  we  may 
hold :  1.  If  in  consequence  of  their  action  on  another,  such  other 
person  injures  himself,  they  are  penally  as  well  as  civilly  re- 
sponsible for  the  injury.  2.  If  they  obtain  control  over  the  will  of 
another  person,  so  as  to  make  him  their  absolute  agent,  they  are 
both  penally  and  civilly  liable  as  principals  for  what  he  does  under  ' 
this  constraint.'' 


%kt  Jttanth. 


Tfie  New  Judge. — Mr.  Andrew  Kutherfurd  Clark,  Q.C.,  LL,D., 
Dean  of  the  Faculty  of  Advocates,  has  been  appointed  to  the 
Judgeship  vacant  by  the  death  of  Lord  Mackenzie.  Mr.  Clark  was 
called  to  the  Bar  in  1849 ;  and  being  the  nephew  of  the  late  Lord 
Itutherfurd,  who  was  for  a  great  many  years  Lord  Advocate,  he 
early  attained  advancement  in  his  profession.  He  served  as 
Advocate-Depute    for  more  than  the  usual  time  before  he  was 
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fortunate  eaougli  to  obtain  the  usual  promotion;  lie  was  made 
Sheriff,  first,  of  Inverness-shire,  and  thereafter  of  the  counties  of 
Haddington  and  Berwick  ;  and  in  1869,  when  one  of  the  principal 
Law  Offices  of  the  Crown  became  vacant  by  the  elevation  of  Lord 
Moncreiff  (then  Lord  Advocate)  to  the  Bench,  he  was  appointed 
Solicitor-General  for  Scotland,  which  office  he  held  until  the  fall  of 
the  Liberal  Government  in  1874  When  the  present  Government 
came  into  office,  Mr.  Gordon  was  appointed  Lord  Advocate,  and  in 
accordance  with  an  arrangement  that  had  been  come  to,  orliad  then 
been  supposed  to  have  been  come  to,  in  deference  to  tlie  general  feel- 
ing of  the  Scottish  Bar,  that  the  offices  of  Dean  of  Faculty  and  of  a 
principal  Law  Officer  of  the  Crown  should  not  be  combined,  he 
resigned  the  Deanship  of  the  Faculty  of  Advocates  which  he  had 
held  for  some  years.  On  Mr.  Gordon*s  resignation  of  the  Dean- 
ship,  Mr.  Clark  was  unanimously  elected  his  successor. 

Of  the  merits  of  this  appointment  to  the  vacant  chair  there  can 
be  only  one  opinion.  Many  persons  complained,  and  justly  com- 
plained, of  tlie  delay  in  tilling  up  the  vacant  seat  on  the  B^nch. 
The  auspicious  clioice  that  has  been  made  fully  atones  for  any  sins 
in  that  respect.  A  lawyer  of  consummate  attainments  and  of  a 
larger  experience  than  that  possessed  by  any  other  member  of  the 
bar,  a  thorough  man  of  business,  a  frank  and  courteous  gentleman, 
Mr.  Clark  takes  his  seat  on  the  Bench  with  the  universal  admira- 
tion and  respect  of  the  legal  profession.  On  hearing  the  news  of 
the  offer  and  acceptance,  the  first  feeling  was  a  feeling  of  surprise, 
the  second  was  a  feeling  of  satisfaction.  The  appointment  will  add 
new  strength  to  a  Bench  wliich  was  not  wanting  in  that  quality, 
.and  will  (if  this  were  possible)  tend  to  increase  the  confidence  of 
the  public  in  the  decisions  of  the  Court  of  Session,  and  in  the 
manner  in  which  business  is  despatched  there. 

There  have  been  many  instances  of  advocates  who,  having  held 
(as  Mr.  Clark  has)  the  highest  position  at  the  Bar,  have  failed  to 
carry  their  supremacy  with  them  to  the  Bench — have  indeed  proved 
comparative  failures ;  simply  because  their  forensic  powers  were  in 
excess  of  their  judicial.  No  one  dreads  such  a  fate  for  the  career 
of  the  new  Judge.  If  there  was  any  fault  in  his  conduct  as  a 
counsel,  it  was  that  his  mind  was  too  judicial.  It  is,  indeed,  a 
singular  circumstance,  it  is  an  inversion  of  fortune,  that  while 
many  eminent  advocates  have  obtained  promotion  to  the  Ifench  on 
account  of  their  forensic  powers,  the  new  Judge  obtained  the 
liighest  position  at  the  Bar  by  reason  of  his  judicial  powers.  It  is 
not  a  little  remarkable  that  what  has  ruined  the  usefulness 
of  niany  an  eminent  advocate  when  he  became  Judge — the  excess 
of  the  forensic  over  the  judicial  power — made  the  fortune  of  the  new 
Judge  as  a  counsel,  or  at  least,  did  not  prevent  his  rise  to  the 
highest  position  at  the  Bar. 

The  new  Judge  is  in  politics  a  Liberal,  and  the  present  Govern- 
ment is  Conservative.  For  a  Conservative  Government  to  give  a 
place  on  the  Bench  to  a  political  opponent  is  certainly  a  handsome  act. 
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But  it  is  only  a  return  for  acts  of  the  same  kind  done  by  the  other  side. 
We  are  informed  that  a  paragraph  has  appeared  in  some  newspaper, 
the  purport  of  which  is,  that  dissatisfaction  is  felt  by  the  Conserva- 
tive party  against  the  heads  of  their  own  party  on  account  of  the 
promotion  of  a  political  opponent.  As  the  Journal  of  Juru- 
prudence  has  no  politics,  we  cannot  pretend  to  speak  either  for  the 
Conservative  party  or  for  the  Liberal  party,  and  we  have  had  no 
opportunity  of  consulting  with  Messrs.  Tadpole  and  Taper  on  the 
subject.  But  we  have,  and  cannot  help  having,  an  opportunity  of 
knowing  the  sentiments  on  this  matter  of  lawyers  and  of  other 
people  on  both  sides  of  politics,  and  we  are  certain  that  if  any  dis- 
satisfaction is  felt  anywhere  it  is  not  among  the  members  of  the 
legal  profession,  or  indeed  by  anybody  else  in  Scotland.  Those 
who  have  to  take  part  in  the  administration  of  justice  know  the . 
value  of  a  good  Judge.  A  Judgeship  is  an  oflBce  of  the  first  public 
importance,  and  it  ought  not  to  be  the  perquisite  of  a  party. 
Politics  are  much,  but  the  service  of  the  country,  admiration 
of  intellect,  and  the  amenities  of  life,  are  more. 

The  DeansMp  of  the  Faculty  of  Advocates. — This  ofiBce  has 
become  vacant  by  the  elevation  to  the  Bench  of  Mr.  Andrew 
Kutherfurd  Clark.  The  office  is  one  of  usefulness,  of  influence,  of 
distinction,  of  historic  renown.  The  duties  connected  with  the 
office  make  it  necessary  that  those  who  have  the  election  in  their 
hands  should  be  prudent  in  their  choice.  The  position,  that  of 
the  head  of  the  Scottish  Bar,  elected  by  the  members  of  the 
Scottish  Bar,  is  one  which  is  worthy  of  desire  by  the  most 
eminent  advocate,  and  which  the  youngest  aspirant  looks  forward 
to  in  his  most  ambitious  dreams.  Naturally,  therefore,  there  has 
been  no  little  speculation,  and  there  exists  no  slight  anxiety  as  to 
who  is  to  be  the  future  Dean.  Several  names  have  been  men- 
tioned in  connection  with  the  vacancy  ;  and  there  is  no  name 
that  has  been  mentioned  that  is  not  entitled  to  respect.  Where 
personal  merits  enter,  and  must  enter,  largely  into  a  contest,  it  is  a 
'  delicate  and  indeed  an  invidious  task  to  take  a  part.  But  on  the 
present  occasion,  we  have  this  felicity,  that  however  the  election 
may  go, — whoever  may  be  elected  to  the  vacant  office,  the  new 
Dean  will  not  be  unworthy  of  his  predecessors,  and  will  give 
no  reason  for  the  Faculty  to  regret  the  choice  they  have  made. 
Several  names,  we  have  said,  have  been  mentioned ;  but  prac- 
tically the  contest,  if  contest  is  to  be,  rests  between  two  gentlemen 
— Mr.  Patrick  Fraser,  the  Sheriff  of  Renfrewshire,  and  Mr.  Watson, 
the  Solicitor-General.  The  claims  of  the  latter  gentleman  are 
obvious — are  conspicuous.  Now  that  Mr.  Clark  has  gone  to  the 
Bench,  Mr.  Watson  possesses  the  largest  practice  at  the  Scottisli 
Bar.  In  every  personal  respect  he  is  worthy  of  the  office. 
But  there  is  one  objection  to  him,  and  that  we  conceive  to  be  an 
insuperable  one.  It  is  this;  he  holds  the  office  of  Solicitor- 
GeneraL     There  are  several  objections  to  the  conjunction  of  the 
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two  important  offices  of  a  principal  Law  Officer  of  the  Crown 
and  of  the  Deanship  of  the  Faculty.  In  the  firat  place  there  are 
not  so  many  distinctions  at  the  Bar  of  Scotland  that  we  can  afford 
to  bestow  them  all  upon  one  person.  And  secondly  (and  this  is 
the  most  important  consideration), the  duties  of  the  two  offices  are  in- 
compatible. A  Lord  Advocate,  and  still  more,  a  Solicitor-General, 
is  a  subordinate  of  the  Home  Office.  The  Dean  of  Faculty  repre- 
sents tlie  legal  profession.  To  impose  the  duties  of  both  offices 
upon  one  man  is  to  place  him  in  a  false  position.  To  perform 
adequately  the  duties  of  the  double  office  requires  the  virtue  of 
duplicity,  and  his  warmest  admirers  have  never  asserted  that  Mr. 
Watson  possesses  that  qualification.  From  early  times  there  has 
been  a  strong  opinion — an  opinion  which  is  on  record,  against  the 
conjunction  of  the  two  functions ;  and  the  circumstances  of  the 
present  time,  when  Governments,  both  Whig  and  Tory,  are  inclined 
to  transfer  Scotland  to  London,  and  are  bent  upon  being  Sheriff- 
Substitute-wise  and  ironclad-foolish,  give  a  new  strength  to  this 
opinion.  In  1695,  we  find  from  the  minutes  of  the  Faculty  of 
Advocates  that  the  Lord  Advocate  of  the  time,  finding  the  duties  of 
the  two  offices  incompatible,  "  be  aue  missive  direct  to  the  Faculty, 
demitted  his  being  Dean  of  Facultie,"  and  "entreated"  the  Faculty 
to  accept  his  resignation  as  **  the  greatest  favour."  But  it  is  not 
necessary  to  potter  over  the  history  of  ancient  times.  In  1830 
Mr.  Jeffrey,  the  then  Dean  of  Faculty,  was  appointed  Lord  Advocate. 
On  being  made  Lord  Advocate  he  thought  it  right  to  resign  the 
Deanship,  and  he  addressed  to  each  member  of  the  Faculty  the 
following  letter: — 

"  Having  had  the  honour  of  being  appointed  to  the  office  of  His 
Majesty's  Advocate  for  Scotland,  I  have  resolved  to  resign  my  situation 
aa  Dean  of  the  Faculty  of  Advocates. 

*'  I  am  sure  I  need  not  say  that  it  is  with  no  little  reluctance  that  I 
thus  relinquish  the  most  gratifying  of  all  the  distinctions  to  which  any 
member  of  our  profession  can  aspire.  But,  having  long  entertained  and 
avowed  a  firm  conviction  that  such  a  conjunction  of  offices  is  inexpedient, 
and  likely  on  many  occasions  to  be  disadvantageous  to  the  Faculty,  I 
now  feel  myself  called  on  to  act  on  that  conviction,  and  must  not  allow 
myself  to  hesitate  in  announcing  my  purpose  to  my  brethren. 

*'  I  shall  retain  the  office,  of  course,  till  it  suits  the  convenience  of  the 
Faculty  to  appoint  me  a  successor ;  or  even  till  the  annual  election  in 
January,  if  it  should  rather  be  their  pleasure  to  defer  the  nomination 
till  that  natural  termination  of  my  functions.  But  when  the  day  of 
(flection  comes,  I  must,  if  in  my  present  situation,  be  reganlcd  as  a  dis- 
qualified person. — I  have  the  honour  to  be,  etc.,  F.  Jeffrey. 

•'  24  Moray  Place,  9th  Dec.  1830." 

In  "  Jeffrey's  Life  "  by  Cockburn,  we  find  the  following  passage : 
— **  He  was  of  opinion  that  in  the  particular  circumstances  of  the 
Scotch  Bar,  where  there  are  few  official  honours,  the  situations  of 
Dean  and  of  Lord  Advocate  or  Solicitor-General  should  not  bo 
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monopolised  by  one  person.     Acting  on  this  principle,  lie  resigned 
the  Deanship." — Vol.  i.,  p.  310. 

This  subject  is  one  which  Lord  Cockburn  seems  to  have  had 
very  much  at  heai^t,  for  in  his  last-published  "  Journals  "  he  refers 
to  the  same  subject : — 

"The  Dean  of  Faculty  (Peter  Robertson)  having  been  made  a 
Judge  in  consequence  of  Meadowbank*s  resignation,  tha  Faculty  of 
Advocates  have  chosien  Duncan  McNeill,  Solicitor-General,  to  be  their 
Dean  in  his  place — altogether  wrong ;  because  the  Deanery  and  the 
office  of  Lord  Advocate,  or  of  Solicitor-General,  shouJd  never  be 
combined.  These  are  the  only  three  high  honours  that  the  Faculty 
has,  and  they  ought  never  to  be  monopolised.  The  Dean  should  be 
as  independent  as  he  can  be  made  ;  but,  if  the  chief  local  organ  of 
Government  can  hold  the  place,  it  will  never  be  independent  at  all. 
It  was  on  these  principles  that  Jeffrey  gave  it  up  on  being  made 
Lord  Advocate  in  1830.  No  man  till  now  has  been  made  Dean  for 
the  first  time  who  was  also  Lord  Advocate  since  1796.  The  Lord 
Advocate  of  that  day  (Robert  Dundas)  was  chosen  Dean,  but  this 
was  by  the  men  who  dismissed  Henry  Erskine,  and  in  the  ferocious 
age  that  applauded  that  act." — Journal  of  Henry  Cockburn^  ii.  p.  58. 
It  is  true  that  in  more  recent  times  the  two  offices  have  been 
filled  by  the  same  person.  But  there  was  such  a  strong  feelin;^ 
excited  against  the  conjunction  of  the  two  offices,  that  it  was 
generally  understood  they  were  never  to  be  combined  again. 
When  Mr.  Moncreiif,now  Lord  Moncreifi', became  Lord  Justice-Clerk, 
Mr.  Gordon  was  appointed  Dean  of  Faculty.  He  was  nominated 
by  Mr.  Young,  then  Lord  Advocate.  In  nominating  him  Mr. 
Young  remarked :  "  For  my  own  part,  I  hold  the  office  of  Dean  of 
Faculty  in  so  high  estimation,  that  I  think  it  ought  to  be  a  *  lonely 
splendour,'  and  I  almost  hope  that  the  Faculty  will  not  again  con- 
sent to  its  being  united  with  any  other  office." 

When  Mr.  Gordon  was  appointed  Lord  Advocate  last  year,  he 
resigned  the  office  of  Dean  of  Faculty. 

The  qualifications  of  Mr.  Fraser  for  the  office  of  Dean  of  Faculty 
are  many  and  great.  He  has  made  more  important  contributions  to 
the  legal  literature  of  Scotland  than  any  other  lawyer  since  the  time 
of  George  Joseph  Bell.  There  are  not  many  Scottish  law  books 
which  are  known  all  over  the  world;  but  the  treatise  on  the 
"Personal  and  Domestic  Relations  "is  one  of  them.  Besides  his 
general  claims,  Mr.  Fraser  has  special  claims  upon  the  Faculty  of 
Advocates.  There  is  no  person  who  has  given  greater  attention  to 
the  business  of  the  Faculty;  nor  is  there  any  man  in  Scotland 
who  has  rendered  more  unnoticed  services  to  the  public  in  the  way  of 
suggesting  legislation  and  correcting  the  cnideness  of  bills.  To 
elect  Mr.  Fraser  to  the  vacant  office  would  do  honour  to  the  Facult\\ 
and  would  confer  on  him  the  appropriate  reward  of  a  lifetime  of 
labour. 
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THE  DEANSHIP. 


The  Deanship  is  vacant,  the  office  must  be 

Upheld  by  a  man  in  the  highest  degree 

Learne<l,  and  wise,  and  revered  by  his  peers ; 

A  heritage  won  by  the  labour  of  years. 

No  idle  toy  given  to  dazzle  the  vain. 

No  rayal  road  onward  to  practice  and  gain ; 

But  an  earnest  of  work  that  is  loyally  done, 

A  splendid,  long  close  to  life's  setting  sun, — 

His  be  the  glory  and  his  be  the  shame 

Who  grasps  the  high  honour  without  the  high  aim ! 

The  trust  he  receives  is  the  Faculty's  heart. 

And  hold  it  he  must  all  alone  and  apart ; 

For  much  as  we  reverence  Bar,  Bench,  or  Queen, 

We  reverence  still  mOre  our  own  chosen  "  Dean." 

And  cursed  be  the  hand  or  party  who  dare 

Dishonour  a  laurel  that  clings  to  his  chair — 

The  laurels  of  Erskine,  and  Jeffrey's  renown, 

The  delight  of  the  Bar,  the  pride  of  the  gown. 


Sketch  of  the  Career  of  Duncan  Forbes  of  CtUloden,  Lord  President  of 
the  Court  of  Session,  1737-47.  By  Patrick  Eraser,  LL.D., 
Advocate.    Aberdeen.     1875. 

The  fashion  of  the  day  in  history  is  to  attribute  everything  to  the 
circumstances,  and  little  or  nothing  to  the  individual  If  the 
(question  is  of  the  Beformation,  for  instance,  it  is  not,  it  seems,  to 
Luther  in  Germany,  nor  to  Knox  in  our  country,  that  praise  is 
due.  Thejr  were  but  representative  men,  borne  along  by  the  tide 
of  events,  and  mere  mouthpieces  for  the  spirit  of  their  times.  It 
is  the  same,  according  to  our  new  school  of  historical  criticism, 
with  all  great  eras  in  the  history  of  the  race  or  of  the  nation.  The 
man  whose  name  lives  as  the  director,  or  even  originator,  of  any 
great  change,  political,  social,  or  religious,  merely  said  what  all 
men  thought,  or  did  what  the  majority  secretly  desired  and  urged. 
That  there  is  some  truth  in  this  view  no  one  can  question ;  the 
proper  time  must  come  after  long  and  almost  imperceptible  prepara- 
tion before  the  man  fit  for  the  occasion  can  act  But,  after  all, 
circumstances  are  not  everything ;  or  rather,  a  great  personality  is 
in  itself  often  the  indispensable  and  determining  circumstance  in 
human  affairs.  A  great  man  is  the  product  of  his  race,  his  nation, 
his  times ;  but  his  peculiar  powers  are  quite  as  much  needed  to 
anv  great  event  as  is  the  state  of  a£fairs  propitious  for  their  exer- 


THE  MOUTH.  607 

cise.  He  lends  to  any  period  in  which  he  bears  sway  a  something 
wliich  is  personal  to  himself,  and  which  is  due  to  him  alone.  If 
we  may  not  say  with  Carlyle  that  the  history  of  a  nation  is  simply 
the  history  of  its  heroes,  we  may  well  concede  that  the  gieat 
steps  in  national  history  are  often  summed  up  and  marked  in  the 
lives  of  great  men. 

Every  one  knows  what  Scotland  was  at  the  Union — a  poor 
country,  proud  of  its  .ancient  independence,  and  distrustful  of  the 
^eat  partner  which  it  had  found     Elements  of  discord  there  were 
in  plenty,  in  tlie  rooted  jealousy  of  England,  the  lingering  attach- 
ment to  the  Stuart  cause,  and  in  the  disturbed  and  semi-barbarous 
state  of  the  Highlands.    The  legislative  union  of  the  two  kingdoms 
was  at  first  merely  a  union  upon  paper ;  and  for  a  time  it  was  a  grave 
possibility  that  England  would  have  only  another  Ireland  on  her 
hands  in  the  North.    The  first  need  of  Scotland  was  settled  govern- 
ment, peace,  and  the  spread  of  industry,  agricultural  and  com- 
mercial.    Had  ancient  national  hatreds   been  revived,  had   the 
Scotch  nation  as  a  whole  been  stirred  in  the  wrong  way  towards 
the  assertion  of  a  separate  existence  no  longer  expedient,  a  really 
national  revolt  against  the  Union  might  easily  have  been  the  con- 
sequence ;  and  England  would  then  have  had  nothing  for  it  but  to 
proceed  by  way  of  arms,  with  all  the  endless  heartburnings  and 
lasting  disaffection  which  force  applied  to  a  proud  people  produces. 
It  was  true  patriotism  aft^r  the  Union  to  adhere  firmly  to  tlie  Treaty 
to  its  full  extent,  and  to  pursue  a  policy  of  peace  and  settled 
order  under  the  reigning  house.    To  adopt  such  a  policy  heartily 
and  deliberately  was  to  rise  above  the  mere  prejudices  of  place  and 
tmdition,  and  to  lead  the  new  era  with  a  new  and  appropriate 
spirit.     Such  was  exactly  and  in  the  main  the  merit  of  Duncan 
Eorbes  of  CuUoden.    Born  three  years  before  the  Eevolution  settle- 
ment of  William  and  Mary,  and  dying  two  years  after  the  Jacobite 
Rebellion  of  '45,  his  life  extended  over  a  most  critical  period  in 
Scotch   history.    An  Advocate-Depute  during  the  first  Jacobite 
rising  in  1715,  he  was  Lord  Advocate  from  1725  to  1737,  and  Pre- 
sident of  the  Court  from^  the  latter  year  till  his  death.     During  all 
his  public  career  he  was,  of  all  the  men  of  his  time,  the  man 
who  most  firmly  held  and  practised  the  policy  that  the  happiness 
and  prosperity  of  Scotland  lay  in  the  direction  of  faithfully  adher- 
ing to  and  carrying  out  the  Union.    Nor  were  his  political  theories 
the  mere  dry  premises  of  a  politician  and  a  minister.    It  was  the 
peculiar  grace  of  the  man  that  his  statesmanlike  views  were  fired 
and  animated  by  as  pure  a  patriotism  as  ever  burned  in  Scottish 
heart.     His  "  poor  country,"  as  he  was  wont  to  call  it,  was  tlie 
foremost  object  of  his  thoughts ;  the  pacification  of  the  Highlands, 
and  the  spread  of  commerce  and  industry,  were  the  aims  he  pur- 
sued with  a  more  than  personal  ardour.     Before  the  '45,  he  urged 
the  policy  of  providing  for  the  Highlanders,  so  long  accustomed 
to   an    irregidar    military    life,    service    in    the    British    army. 
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But  the  Government  of  the  day,  less  wise  than  its  successors,  had 
not  his  vigour  and  originality,  and  declined  to  avail  itself  of  that 
splendid  courage  which  has  made  the  records  of  the  Highland 
regiments  famous  in  later  British  history.  When  his  warnings  were 
xmheeded,  and  the  Rebellion  of  1745  did  break  out,  Forbes,  then 
President  of  the  Court,  hastened  to  the  North,  and  by  his  personal 
influence  did  much  to  hinder  thousands  from  flocking  to  the  Stuart 
standard.  Tlien,  and  for  years  before,  he  was  practically  Governor 
of  Scotland,  and  he  spared  neither  his  purse  nor  his  person  in  his 
endeavours  to  resist  the  Jacobites  by  force.  He  met  with  not 
much  gratitude  from  the  English  Government ;  nor  were  even  his 
drafts  on  his  private  fortune  for  the  public  service  ever  made  good 
to  liim.  Indeed,  after  the  JQ^ttle  of  CuUoden,  he  got  into  disgrace 
with  the  authorities  by  his  honestly  expressed  disgust  at  the 
brutalities  of  Cumberland  the  Butcher,  and  his  efforts  to  procure 
for  the  vanquished  Jacobites  terms  short  of  proscription  and  for- 
feiture. His  countrymen  then  and  now  have  not  failed  to  reckon 
this  Court  disfavour  of  his  later  years  honourable  to  his  memoiy ; 
but  the  neglect  of  his  counsels,  and  his  distress  at  the  severe 
measures  which  were  taken  against  his  **  poor  country,"  broke  his 
heart.  He  died  in  1747,  under  this  temporary  apprehension  for 
his  country's  fate ;  while  his  work  has  lived  after  liim  in  a 
national  prosperity  beyond  what  he  could  have  dreamed,  and  in  a 
union  with  England  so  close  and  cordial  that  the  present  generation 
cannot  even  imagine  repeal  as  possible.  His  life  is  another  proof 
that,  to  be  a  great  leader  of  a  party,  a  man  must  rise  above  party. 
Forbes  was  above  all  things  a  patriotic  Scotchman,  and  it  is  as 
such  that  his  countrymen  of  all  parties  now  honour  his  memory. 

We  are  not  of  those  who  think  it  well  that  Scotchmen,  in  being 
heartily  British,  should  forget  the  great  men  who  have  aided  to 
make  Scotland  what  it  is.  To  a  patriotic  endeavour  now  being 
made  in  Inverness  in  order  to  raise  a  national  monument  to  Forbes 
of  Culloden,  the  Scotch  public  is  indebted  for  the  resuscitation  of 
an  admirable  sketch  of  President  Forbes,  from  the  pages  of  the 
North  British  Beniew.  The  old  unwearied  industry  of  Mr.  Patrick 
Eraser,  with  his  reverence  for  the  landmarks  of  Scottish  Juris- 
prudence, appears  in  every  line,  and  his  paper,  if  it  were  necessary, 
is  recommended  by  having  been  originally  published  in  the  Revieic 
under  the  editorship  of  the  late  Lord  Barcaple.  The  mention  of 
two  such  names — an  editor  whose  too  short  services  on  the  Judicial 
Bench  are  remembered  by  every  practitioner  with  respect  anil 
regret,  and  an  author  to  whom  the  Law  of  Scotland  is  under  no 
small  obligations — reminds  us  that  we  have  not  as  yet  spoken  of 
President  Forbes  as  a  lawyer.  Nor,  indeed,  do  the  necessary  limits 
of  this  slight  notice  permit  our  enlarging  on  this  branch  of  the 
subject.  It  is  not  to  be  forgotten,  however,  that  it  was  the  law  by 
which  Forbes  raised  himself  to  that  position  of  patriotic  usefulness 
as  a  statesman,  which  his  countrymen  now  seek  to  commemorate. 
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Public  attention  in  Scotland  Las,  unfortunately  as  many  tliink,  been 
engrossed  by  tlie  mere  ecclesiastical  history  of  the  country.     Many 
causes  for  this  popular  current  of  thought  will  readily  occur,  but 
the  result  is  obvious  to  every  one,  that  law  and  lawyers  have  no 
such  place  here  in  popular  thought  as  they  have  in  England.    An 
Englishman  will  speak  of  the  laws  of  England  with  a  respect 
bordering  on  affection,  which  is  traditional  in   England,   and  is 
entwined  with  the  great  history  of  English  freedom.    A  Scotchman 
has  no  such  sentimental  feelings  for  his  nation's  jurisprudence;  and 
if  any  legal  memories  linger  traditionally  among  the  people,  they 
relate  to  Sir  George  Mackenzie,  the  **  bluidy  Advocat,"  and  the 
cruel  laws  against  the  Covenanters.     As  lawyers  we  are  quite  con- 
tent that  it  should  be  so,  and  that  we  should  be  taken  only  for  what 
we  may  be  worth  as  public  servants.     But  none  the  less  as  Scotch 
lawyers  we  must  be  proud  to  trace  a  true  apostolic  succession  of 
great  men  engaged,  generation  after  generation,  in  moulding  our  laws 
aud  legal  institutions,  and  in  rendering  the  College  of  Justice  an 
intellectual  centre  for  our  native  land.     Nay,  magnifying  our  office, 
we  may  venture  to  affirm  that  the  existence  of  such  a  centre  never 
was  more  important  than  it  is  at  this  present  time,  in  order  to  pre- 
vent Scotland  from  sinking  into  utter  provincialism  and  money- 
grubbing  as  a  mere  intellectual  appanage  of  London.     But  leaving 
all  controversial  matter,  it  is  satisfactory  to  know  that  Scottish 
lawyers  had  long  ago,  as  the  noble  statue  in  the  Parliament  House 
testifies,  united  in  recognition  of  President  Forbes  as  one  of  their 
greatest  names.     There  is  the  less  need,  therefore,  for  pressing  his 
clams  to  remembrance  in  a  legal  Journal. 
,  In  glancing  over  the  pages  of  Mr.  Eraser's  sketch  which  are  ap- 
propriated to  the  career  of  Forbes  as  Lord  Advocate,  one  cannot  help 
noticing,  with  a  sardonic  smile,  how  history  repeats  itself,  or  rather 
how,  in  certain  legal  matters,  history  never  varies.     We  find  the 
same  sacrifice  of  private  interest  to  public  and  parliamentary  duties, 
and  the  same  difficulty  of  conquering  the  indifference  of  London 
statesmen  to  Scottish  wants  and  Scottish  claims,  as  we  find  in  our 
own  time.     "  After    Forbes    became    Lord   Advocate,"    says   Mr. 
Fraser, "  his  attendance  upon  Parliament  was  pf  the  most  unre- 
mitting description;    for  in  1734,  when  his  brother   was   dying, 
he  wrote  the  whipper-in  of  Government  an  excuse  from  Edinburgh 
in  the  following  terms  : — 

'^ '  You  can  recollect,  that  since  first  I  had  the  honour  to  serve  the 
Crown,  /  never  was  one  day  absent  frcmx  Parliament,  I  attended  tlie 
first  and  the  last,  and  every  intermediate  day  of  every  session,  whatever 
calls  I  had  from  my  private  affairs  to  be  here  ;  while  at  the  same  time 
'  my  friend  the  Solicitor-General  was  permitted  to  stay  out  the  wholf 
term  in  this  place ;  the  attendance  of  one  of  us  upon  the  courts,  in 
term  time,  being  thought  necessary  for  his  Majesty's  service.' — MSS. 

"  In  a  letter  which  he  wrote  long  afterwards,  when  occupying 
the  ofiice  of  President  of  the  Court  of  Session,    he    refers   inci- 
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dentally  to  the  difficulty  he  had  in  inducing  English  statesmen  to 
attend  to  Scottish  affairs.  After  informing  his  corresjK)ndent. 
Lord  Mansfield,  then  Solicitor-General,  of  the  Bills  he  had  drawn 
up,  and  which  the  Lord-Advocate  had  carried  with  him  to  London, 
he  thus  proceeds : — 

"  *  Xow,  Dear  Sir,  what  hrings  you  this  trouble  is  an  apprehension 
that  my  Lord  Advocate  may  stand  in  need  of  assistance  to  rouse  the 
attention  of  the  men  of  business,  who  take  the  lead  in  Parliament,  to 
what  may  concern  this  remote  country,  unless  the  evil  to  be  obviated 
is  very  mischievous  to,  and  sensibly  felt  in  England.  What  degree  of  ac- 
quaintance or  familiarity  my  Lord  Advocate  stands  in  with  the  leaders 
of  Parliament,  I  cannot  tell ;  but  as  I,  who  in  my  day  had  the  good 
fortune  to  stand  pretty  well  with  our  Government,  found  it  extremely 
difficult  to  bring  them  with  any  degree  of  attention  or  concern  to 
think  of  Scotch  matters,  I  greatly  doubt  he  may  find  it  at  least  as 
much  so,  at  a  season  when  their  thoughts  are  employed  in  subjects  rather 
more  interesting ;  and  therefore  my  earnest  request  to  you  is,  tiiat 
you  will  undertake  the  management  of  it,  in  full  conviction  that  the 
fate  of  Scotland,  at  least  for  this  generation,  depends  on  it' — MSS, 

"The  Lord-Advocate  appears  to  have  been  overawed  by  the 
great  men  of  the  South  ;  and  Forbes,  whose  disposition  was  as 
unbending  as  iron  when  there  was  anything  at  stake  affecting 
his  country's  interests,  immediately  denounced  this  complying 
disposition,  on  the  ground  that  *  nothing  can  be  more  danger- 
cms  to  this  country  than  that  turn  in  a  man  of  your  Lordship  s 
cliaract^r  and  abilities,  when  the  laws  and  constitution  of  it  are 
in  question.' — MSS*' 

Of  the  eminent  services  of  Forbes  to  law,  and  still  more  to  right 
and  justice,  in  Scotland,  in  his  capacity  of  President  of  the 
Court  of  Session,  Mr.  Eraser  thus  writes  : — 

**The  Court  of  Session,  at  the  beginning  and  near  the  end  of 
the  last  century,  was  one  of  the  most  inefficient  in  existence. 
Fifteen  Judges  sat  at  once  upon  the  Bench ;  and  of  course  the 
necessary  consequence  of  such  a  crowd  was  a  continual  bickering 
among  themselves,  and  the  use  of  epithets  towards  each  other, 
which  supplied  in  vigour  what  they  wanted  in  courtesy  and 
decorum.  Their  number  freed  them  from  responsibility  ;  and  their 
votes  were  given  as  much  from  caprice,  or  friendship,  or  enmity 
to  party  or  counsel,  as  from  any  regard  to  law  or  justice.  No 
reports  have  survived,  except  on  the  faint  breath  of  tradition,  of 
the  storn)y  scenes  that  sometimes  disgraced  the  Court ;  but  enough 
remains  to  tell  us  that  the  Bench,  when  Forbes  took  the  chair,  was 
in  its  lowest  state,  and  that  before  he  left  it  he  brought  it  to  a 
condition  that  it  has  perhaps  never  equalled  since.  Mr.  Burton 
has  forcibly  shown  this,  by  calling  attention  to  the  fact  that  it  was 
while  Forbes  was  President  that  the  greater  number  of  those 
*  leading  cases,*  preserved  by  Kilkerran,  which  have  guided  our 
subsequent  jurisprudence,  were  pronounced.  Let  a  decision  be 
'-ued  from  that  era,  and  it  is  beyond  attack.     A  more  remarkable 
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proof  of  the  talents  of  Forbes  as  a  lawyer  could  not  be  advanced. 
While  much  before  hira,  and  much  that  followed,  in  the  decisions 
of  our  Courts,  lias  fallen  before  the  learning  and  investigation  of 
later  times,  the  decisions  of  his  time  have  stood  unassailable.  Tlie 
change  was  perceptibly  felt  even  in  his  own  day,  since  Ilardwicke 
even  is  found  writing  him  thus : — *  I  conceive  great  pleasure  in  the 
different  degree  of  weight  and  credit  with  which  your  decisions 
come  before  the  House,  from  what  they  did  a  few  years  ago,  an 
alteration  which  I  presaged  would  happen,  and  do  most  sincerely 
congratulate  your  Lordship  on  the  event.' — MSS, 

"  To  effect  all  this  he  had  much  to  contend  with  in  the  obsti- 
nacy of  his  colleagues.  But  his  firm  spirit,  his  established  fame, 
his  great  talents,  and  the  general  superiority  of  the  man,  silenced 
opposition,  and  ultimately  procured,  if  not  sympathy,  at  least 
acquiescence.  He  could  not  prevent  their  voting  according  to 
their  interests  or  their  passions,  but  he  was  there  to  administer  a 
rebuke,  which  he  was  not  the  man  to  omit,  if  it  served  his  pur- 
pose. He  got  rules  of  Court  passed  for  the  expediting  business, 
and  carried  them  into  effect  witli  a  pertinacity  that  no  vis  incr- 
fi(€  of  his  colleagues  could  resist.  Three  years  after  bis  advance- 
ment to  the  Bench,  he  could  make  the  boast  to  Lord  Hardwicke, 
that,  at  the  expense  of  *  several  hundred  hours'  extra  labour,  no 
cause  ripe  for  judgment  remained  undetermined,  a  circumstance 
which  has  not  happened  in  any  man's  memory,  and  of  which  the 
mob  are  very  fond.'  Like  Lord  Kenyon,  too,  he  was  ever  a  friend 
to  the  poor  suitor,  if  he  saw  him  oppressed.  Nay,  he  was  at  his  old 
practices,  in  getting  up  subscriptions  among  the  Judges  themselves, 
for  the  relief  of  the  unhappy,  in  the  consideration  of  whose  fortunes 
Judges  have  so  much  to  do.  His  compassion  was  always  of 
this  description, — *  I  pity  him  five  shillings ;  how  much  do  you  V 
His  contemporary  biographer,  describing  him  as  a  Judge,  says,  that 
'  he  was  so  mild  and  affable  in  discourse  that  none  could  resist  his 
persuasion ;  he  encouraged  the  Lords  to  do  justice,  and  if  he 
observed  any  bias  in  them,  proceeding  from  the  face  of  a  great 
man,  he  would  say.  By  God's  grace  I  shall  give  my  thoughts 
sincerely,  and  your  Lordships  will  judge  in  this  matter  as  you  will 
be  answerable  to  God.  When  he  spoke  there  was  a  profound 
silence, — the  lawyers  and  Lords  put  themselves  in  a  listening 
posture.* — A  profound  silence  in  the  old  Court  of  Session  !" 

We  have  only  to  add  by  way  of  caution  that  the  certainly 
forcible  passage  describing  the  condition  of  the  Court  of  Session, 
and  stating  that  Forbes  "  brought  it  to  a  condition  that  it  has 
perhaps  never  equalled  since,"  was  published  some  time  ago,  and 
particularly  before  the  year  of  grace  1868  ;  and  that  if  the  just  and 
gentle  spirit  of  President  Forbes  first  raised  the  Court  of  his  day 
above  mere  personal  and  local  prejudices,  his  successors  in  our 
time  have  risen  above  the  more  modern  vices  of  mere  technicality  and 
routine.  A  Scotchman  has  written  for  England  the  Lives  of  the 
Chancellors,  will  no  one  supply  for  his  own  country  the  Lives  of 
the  Presidents  ?  R.  V.  C. 
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SHERIFF  COURT  OF  ABERDEENSHIRE. 

Sheriff  CoMRiE  Thomson. 

ELRICK  V.  NOBLE. — 13^  October  1875. 

Law  AgenU  Hypothec — Compromise  of  Suit — Right  of  agent  to  sist  hitnstlf  as 
a  party  to  suit  to  obtain  decree  of  expenses. — The  case  was  at  the  instance  of 
Alexander  Elrick,  labourer  or  fisherman,  Castle  Lane,  Fraserburj^h,  against 
John  Noble  "Little,"  fisherman,  Broadsea,  for  recovery  of  £17,  IBs.  9d.  of 
wages.  A  defence  was  stated,  and  the  record  closed,  after  which  the  defender's 
agent  lodged  a  minute  in  process,  stating  that  the  dei¥.  had  paid,  and  the  pursuer 
had  received  £17,  128.  8a.  in  full  of  the  claim  sued  for,  on  condition  tiiat  the 
action  was  withdrawn,  and  that  the  pursuer  should  pay  his  own  costs  ;  and 
produced  the  pursuer's  receipt  to  that  effect  The  pursuer's  agent  then  enrolled 
I  he  case  to  have  himself  sisted  as  a  party  to  the  case  in  order  to  obtain  decree  of 
expenses,  and  Sheriff  Thomson  has  now  pronounced  the  following  inter- 
locutor : — 

"  Aberdeen,  \Zth  October  1875. — Having  resumed  consideration  of  the  cause, 
and  considered  the  motion  made  by  the  agent  of  the  pursuer  on  his  own  behalf, 
tliat  he  should  be  allow^ed  to  sist  himself  as  a  party,  in  order  to  obtain  decree 
for  expenses — Refuses  the  said  motion  :  And  decerns, 

"  John  Comrie  Thomson. 
"  Note. — This  is  an  action  for  wages  at  the  instance  of  one  fishennan  against 
another.  A  defence  was  stated  to  the  effect  (1)  that  the  pursuer  left  the  defr/s 
8er\'ice  before  he  was  entitled  to  do  so ;  and  (2)  that  the  rate  charg^l  was 
excessive.  Upon  this  defence  the  parties  joined  issue,  and  a  proof  was  alio  wet! . 
Before  it  was  led,  however,  the  parties  settled  the  dispute  in  the  country  w^ith- 
out  the  intervention  of  their  agents,  or,  at  least,  without  the  knowledge  of  tlie 
pursuer's  agent  in  Aberdeen.  The  receipt  granted  bv  the  pursuer  to  the 
defr.,  which  contains  the  terms  of  the  settlement,  runs  thus  : — *  Received  from 
(defr.)  the  sum  of  £17,  128.  8d.,  being  in  full  of  my  claim  against  him  as  his 
hired  fisherman  for  season  1875 — 202^  crans  being  the  quantity  caught — ami 
the  action  raised  at  my  instance  against  said  (defr.)  is  hereby  withdrawn,  and  I 
am  to  pay  all  expenses  to  my  agent.'  The  case  is  thus  at  an  end,  and  it  is 
useless  to  contend  that  the  parties  were  not  entitled  to  compromise  and  settle 
their  dispute  without  the  knowledge  and  concurrence  of  the  pursuer's  agent. 
The  pursuer  is  master  of  his  own  cause,  entitled  to  deal  with  it  as  he  chooses, 
to  drop  the  claim,  to  diminish  the  amount,  and,  in  fact,  to  do  what  he  tliinks 
fit  witn  it 

**  But  there  is  a  well-known  doctrine  of  law  which,  in  certain  circumstances 
not  altogether  dissimilar  to  those  presented  here,  would  be  held  to  apply.  The 
agent  for  the  pursuer  maintains  that  in  this  case  effect  should  be  given  to  it  in 
his  favour.  Among  the  means  known  to  the  law  by  which  law  agents  are 
enabled  to  recover  their  professional  debts  is  one  of  the  nature  of  hypothec,  or 
preference  on  the  costs  to  be  recovered  from  an  adverse  party  in  a  suit  This  is 
a  difl'erent  right  from  the  lien  which  agents  have  on  papers  placed  in  their  custody, 
but  it  is  one  %vith  which  all  practising  lawyers  are  familiar  in  more  forms  than 
one.  Thus,  the  agent  for  a  litigant  to  whom  costs  are  found  due  is  entitled  to 
have  the  decree  for  expenses  issued  in  liis  own  name  ;  and,  agaiii,  there  cannot 
be  pleaded  as  a  set-off  to  that  decree  a  debt  due  by  a  cli>2nt  to  the  unsuccessful 
party.  A  still  stronger  application  of  the  rule  has  been  sanctioned  in  several 
well-known  cases,  where,  although  decree  for  expenses  has  not  been  taken  in  the 
agent's  name,  he  will  be  entitled  to  insist  upon  being  satisfied  for  his  costs  out 
of  the  sum  decerned  for  before  payment  can  be  made  by  the  adverse  party  to 
his  client. 
"  But  it  seems  to  me  that  to  give  effect  to  the  agent's  contention  here  wt)uld 
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be  to  extend  liia  right  of  hypothec  beyond  wliat  is  wari'anted  by  the  authorities 
on  the  subject.  There  are  three  elements  wanting  here,  one  or  other  of  which 
.seems  to  be  essential  to  entitle  the  agent  to  prevail.  (1.)  There  has  been  no 
decree  pronounced  in  the  cause  gi^'ing  expenses  against  the  defender.  (2.) 
There  has  been  no  judgment  on  the  merits  of  the  case,  the  effect  of  which 
wQuld  probably  be  to  carry  expenses.  And  (3.)  It  is  not  alleged  that  the  parties 
compromised  the  case  conclusively  for  the  purpose  of  disappointing  the  agent's 
claim  for  expenses. 

'*  With  reference  to  the  last  desideratum,  it  may  be  said  that  the  agent  has  had 
no  opportunity,  except  that  afforded  him  of  an  oral  statement  at  the  bar,  of 
setting  forth  the  circumstances  in  which  the  settlement  was  made.  But  from 
that  statement,  I  understand  that  he  founded  solely  upon  the  terms  of  the 
receipt,  and  many  reasons  of  expediency  may  be  supposed  to  have  led  to  the 
settlement,  besides  a  conviction  on  the  part  of  the  defender  that  he  could  not 
ultimately  gain  the  cause.  The  authorities  on  the  subject  are  reviewed  in 
Hamilton  v.  Hay  (29th  Nov.  1854,  17  D.,  107).  J.  C.  T." 

Act.—N.  Clyne. Alt.—W,  Moir. 


SHERIFF  COURT  OF  ELGINSHIRE. 
Sheriff  D.  Macleod  Smith. 
COOPER  V,  SPENCE. — 22n(i  SepL  1875. 

Fishing  for  Finnocks. — The  respondent  was  charged  under  the  Summary 
Procedure  Act  with  fishing  for  finnocks  in  the  river  Spey  at  Garmouth,  in  con- 
travention of  the  Acts  9  Geo.  IV.  c.  39  (1828),  and  7  &  8  Vict.  c.  95  (L844),  and 
was  concluded  against  for  the  penalties  imposed  by  these  Acts.  The  river  Spey 
at  Garmouth  was  assumed  to  oe  a  public  river — see  Journal  of  Jurisprudence^ 
vol.  xiii.  p.  224.  The  other  points  appear  from  the  opinion  of  the  Sheriff  in 
disposing  of  the  case. 

The  Sheriff  said  "  the  charge  in  this  case  is  that  the  respondent,  Mr.  Spence, 
on  the  occasion  mentioned  in  the  petition,  caught  a  fish  which  is  alleged  by 
the  prosecutor  to  be  prohibited  by  the  Act  of  Parliament  on  which  the  com- 
plaint is  founded.  As  to  the  evidence  of  taking  the  fish  upon  that  occasion,  or 
which  is  the  same  thing,  of  trying  to  take  fish  of  the  kind  upon  that  occasion,  I 
cannot  have  any  doubt,  as  Mr.  Spence  was  seen  in  the  act  of  fishing.  The  two 
watches  came  up  and  asked  what  he  had  got,  and  he  told  them  he  had  got  a 
tinnock.  They  saw  it  with  him,  and  the  rod,  and  line,  and  hook,  and  he  con- 
tinued fishing  after  they  left  him.  Therefore  the  act  of  fishing  as  set  forth  in 
the  complaint  was  undoubtedly  committed.  The  only  question  is.  What  are 
the  legal  consequences  of  that  Act  ?  These  consequences  depend  upon  whether 
or  not  the  kind  of  fish  which  is  the  subject  of  the  prosecution  falls  under  the 
prohibition  of  the  Act  of  Parliament  or  not  According  to  the  ancient  and 
common  law  of  Scotland,  the  rights  of  the  grantees  of  salmon  fishings  did  not 
extend  beyond  the  kind  of  fish  commonly  and  familiarly  known  to  every  person 
by  the  name  of  salmon,  properly  so  called.  No  doubt  the  grantees  of  salmon 
fishings  were  in  the  practice  of  also  taking  and  marketing  sea-trout,  and  other 
fiHh  of  that  description,  because  they  had  superior  means  and  opportunities  of 
taking  them.  But  the  right  to  take  sea-trout,  and  all  fish  other  than  salmon 
properly  so  called,  in  public  waters,  seems  to  have  belonged,  as  a  public  right, 
to  the  general  community.  The  Act  of  Parliament  passed  in  1844,  and  the 
previous  Act  of  1828,  under  both  of  which  the  present  complaint  is  laid,  appear 
to  me  to  have  totally  changed  the  complexion  of  the  matter.  It  is  un- 
necessary to  quote  the  terms  of  the  Act  of  1828,  because  they  are  repeated  and 
extended  in  the  Act  of  1844.  That  Act— the  Act  of  1844--provides,  *  That,  if 
any  person,  not  having  legal  permission  from  the  proprietor  of  the  salmon 
fishery,  shall  wilfully  take,  fish  for,  or  attempt  to  take,  in  or  from  any  river, 
stream,  lake,  water,  creek,  bay,  or  shore  of  the  sea,  &c.,  any  salmon,  grilse,  sea- 
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trout,  wliitliii^,  or  other  fish  of  the  salmon  kind/  such  perHOiis  shall  be  liable 
U)v  the  penalties  now  sued  for.  These  terms  are  most  comprehensive.  If  the 
i-las^ification  of  naturalists  is  to  be  taken,  which  includes  all  these  fish  as  part  of 
the  geniis  Salmo,  the  terms  of  the  Act  quoted  appear  to  transfer  almont  every 
fi««li  in  all  tliese  waters  from  the  general  public  to  the  owners  of  salmon  fishings. 
Even  common  river- trout  are  classified  by  naturalists  as  belonging  to  the  gemu 
Salino.  As  to  whether  or  not  the  words  of  the  Act  include  the  finnock  as  a  fis>h 
of  the  salmon  kind,  I  have  not  the  least  doubt  All  the  witnesses  for  the  pro- 
secution, of  whom  there  were  five  respectable^  and  competent  persons,  gave 
their  opinions  as  tlie  result  of  their  experience  and  observation  that  the 
tinnock  is  the  young  of  the  sea-trout.  One  of  them  said  the  finnock  had  the 
pame  relation  to  the  sea-trout  of  the  Spey  that  the  whitling  had  to  the  sea-trout 
of  the  Tweed,  of  which  it  is  the  young.  The  witnesses  for  the  defence,  inclu<l- 
ing  several  gentlemen  of  experience  and  observation,  said,  on  the  other  hand, 
that  the  Hnnock  is  not  identical  with  the  sea- trout,  Some  of  them  mentioned 
some  marks  of  distinction,  such  as  that  the  sea-trout  ifi  thicker  in  proportion  to 
its  length,  and  the  spots  larger.  Others  of  them  said  that  they  nod  not  seen 
sea-trout  at  that  stage  of  their  growth.  Some  of  them  said  that  the  finnock 
was  a  hybrid  fi.sh,  others  that  it  was  a  distinct  species,  and  that  roe  was  found  in 
some  of  them.  But,  even  looking  at  those  difierences,  if  there  are  such,  they 
amoimt  to  very  little,  and  if  we  look  to  the  substantial  qualities  of  the  fish,  I 
must  hold  that  in  ever^'thing  that  goes  to  establish  substantial  resemblance,  such 
as  the  general  shaiMi,  the  brightness  and  colour  of  the  skin,  and  the  quality  and 
aijpeiimnce  of  the  ttesh,  whether  they  are  actually  sea-trout  or  not,  they  are 
.siibsUintially  identical  with  the  fisli  which  are  mentioned  and  comprehended  in 
the  Act  under  the  description  of  fish  of  the  salmon  kind.  I  have  carefully  an<l 
anxiously  reiid  over  the  Act,  but  I  see  no  possible  escape  from  holding  that  it 
has  been  contravened." 

Mr.  Forsyth — "  I  must  say,  with  due  deference  to  your  Lordship,  that  I  do 
not  think  a  single  scientific  witness  has  ever  said  that  the  finnock  is  the  young 
of  the  salmon-trout" 

Sherift'  Smith — "  I  do  not  go  upon  tliat  The  whole  substantial  qualities 
are  the  same  or  similar  to  those  of  the  sea-trout,  and  the  words  of  the  Act  are 
so  strong  that  I  do  UQt  see  how  it  is  possible  to  hold  that  any  fish  so  substan- 
tially resembling  the  whitling  or  salmon-trout  are  not  of  the  salmon  kind.  As 
the  question  is  a  new  one,  and  as  I  understand  that  the  case  is  for  the  purpose 
of  testing  a  point  of  law,  I  Mill  only  impose  a  fine  of  10s.,  and  I  think  the  ex- 
j)enses  should  be  modified  to  208." 

Act, — Cooper  <t  Wiiik. Alt — Forsyth  db  Stewart. 


SHERIFF  COURT  OF  LANARKSHIRE,  GLASGOW. 

Sheriff  Guthrie. 

INSPECTOR    OF    GO  VAN    COMBINATION    PAROCHIAL    BOARD    V.    JOHN    MULVRY 

— Oc«.  18,  1875. 

Poor — Removed— Lunatic — Able-bodied  Man — Husband  and  Wife, — ^This  \ra.s 
an  application  made  by  the  Inspector  of  the  Govan  Combination  Parochial 
Board  to  have  John  Mulvey  and  his  family  removed  from  their  poorhouse  to 
Ii-eland,  they  being  in  receipt  of  parochial  relief.  The  Sheriff-Substitute  has 
ri'fused  the  prayer  of  the  petition,  adding  a  note,  which  explains  the  circum- 
stances of  the  case. 

"  This  is  one  of  a  class  of  cases  which  are  of  great  importance,  because  they 
involve  an  interference  with  personal  liberty,  but  which,  I  fear,  from  the  char- 
acter and  circumstances  of  the  parties,  do  not  always  receive  the  attention  they 
deserve,  and  in  which  moreover  there  is  reason  to  believe  that  some  variety  of 
practice  in  various  respects  prevails  even  within  this  Sheriff  Court 

**  In  the  present  instance  an  application  is  presented  by  the  Inspector  of  Poor 
of  Govan  for  the  removal  to  Ireland  of  John  Mulvey,  his  wife,  ana  three  young 
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cliilJren.  Mulvey  is  an  alilb-bodied  man  who  has  been  hitherto  supporting  his 
wife  and  children  ;  but,  unhappily,  his  wife  having  become  insane  has  been 
confined  in  the  Qovan  Parochial  Asylum  since  20th  July  last,  at  the  expense 
of  the  parish. 

"  The  Poor  Law  Act  of  1846  and  the  Amending  Acts  recjuire  the  Sheriff  on  the 
application  of  the  Inspector  of  Poor,  and  subject  to  certain  conditions,  to  grant 
warrant  for  the  removal  to  England,  Ireland,  or  the  Isle  of  Man,  of  any  poor 
person  bom  in  one  of  these  countries  and  not  having  acquired  a  settlement  in 
Scotland,  and  who  is  *  in  the  course  of  receiving  parochial  relief  in  any  parish 
or  combination  in  Scotland.*  The  Sheriff  must  be  satisfied,  inter  alia,  that  the 
}>oor  person  *  was  born  either  in  England,  Ireland,  or  the  Isle  of  Man,  and  has 
not  gained  any  settlement  in  Scotland,  and  has  actually  become  chargeable  to 
tlie  complaining  parish  or  combination  by  himself  or  Ms  family. 

"  It  is  now  an  established  point  in  the  Poor  Law  that  the  confinement  of  the 
wife  or  child  of  an  able-bodieii  man  as  a  pauper  lunatic  under  tlie  provisions  of 
the  Lunacy  Acts  does  not  pauperize  him.  {Palmer  v.  Russell,  Dec.  1,  1871,  10 
Macph.  185).  He  continues  capable  of  acquiring  or  of  losing  a  settlement :  he 
must  still  support  his  children,  and  may  be  punished  for  deserting  or  neglecting 
to  maintain  them.  The  onlv  effect  of  his  wife's  mental  affliction,  in  the  case 
of  a  labouring  man,  is  that  the  law  takes  her  from  his  family  and  sends  her  to 
he  maintained  in  a  lunatic  asylum  at  an  cxpense'far  greater  than  he  can  bear. 
She  becomes  a  pauper  in  her  own  right — a  condition  which  has  been  long  re- 
cognised in  the  law  of  Scotland  as  possible  even  for  those  who  have  not  a  settle- 
ment in  their  own  right.  (See  M^Crorie  v.  Cowan,  March  7,  1862,  24  D.,  723  ; 
Beaitie  v.  Adamson,  Nov.  23,  1866,  5  Macph.  47  ;  Palmer  v.  RtLssell,  cit.)  The 
question,  therefore,  is  whether  the  terms  of  the  statute  as  to  the  removal  of 
])auper8  to  England  and  Ireland  reauire  this  able-bodied  man  and  his  children 
to  be  removed  from  this  country,  where  he  is  earning  his  liveliho(Jd,  because  his 
wife  has  become  chargeable  as  a  pauper  lunatic.  I  can  find  in  these  statutes 
no  terms  which  authorise  or  require  the  removal  of  an  able-bodied  man  who  is 
not  himself  a  pauper.  Such  an  enactment  as  this — giving  an  exceptional  power 
of  interfering  with  personal  liberty — must  be  construed  strictly,  ana  I  cannot  find 
any  justification  either  in  the  words  or  spirit  of  the  Acts  for  reading  the  words 
us  extending  to  the  case  where  the  father  himself  is  not  a  pauper.  It  may  be 
said  that  he  is  literally  *  chargeable '  to  the  complainer*8  parish  *by  his  family,* 
because  his  wife  has  become  a  pauper  lunatic  in  the  parish.  But  that  is  not  in 
my  opinion  the  meaning  of  the  Le^slature  in  this  section  of  the  Act  of  1845. 
The  word  chMgeable  is  not  used  in  any  non-natural  sense,  but  in  its  simple 
and  usual  meaning,  in  which  that  implies  that  the  person  of  whom  it  is  used  is 
a  pauper,  whether  he  stands  in  neea  of  parochial  aid  l^om  utter  inability  to 
support  himself,  or  from  inability  to  work  so  as  to  earn  enough  for  a  family, 
or  from  the  fact  that  his  wife  or  children,  being  deserted  or  separated  from  him, 
have  received  relief  as  paupers,  because  the  law  has  made  an  exceptional  pro- 
vision for  those  who  are  in  the  condition  of  his  wife,  has  Withdrawn  her  from 
his  immediate  care,  and  made  her  chargeable  to  the  poor  rates. 

"  After  the  clear  and  emphatic  decision  that  one  m  the  position  of  Mulvey 
is  not  a  pauper,  1  think  it  would  need  much  clearer  language  than  any  which 
is  to  be  found  in  the  statutes  as  to  the  removal  of  paupers  to  justify  the  issu- 
ing of  the  warrant  now  asked  against  him  and  his  children.  It  wws  admitted 
by  the  complainer  that  Mulvey  and  his  children  might  return  to  Scotland  at 
once  without  incurring  the  penalties  imposed  by  the  Acts.  If  this  be  so,  it 
shows  very  clearly  the  impropriety  and  incompetency  of  a  compulsory  removal 
so  ineffectual. 

"  The  question  remains,  WViCther  it  is  competent  to  remove  the  lunatic  wife 
alone  to  Ireland,  the  place  of  her  birth,  or  rather  of  her  husbaiurs  birth  and 
settlement  1  Although  it  appears  to  be  undesirable,  on  grounds  of  humanity 
(for  which,  however,  there  seems  to  be  no  room  in  questions  of  this  kind),  to 
remove  this  woman  from  the  vicinity  of  her  husband  and  children,  I  was  at 
first  dis^)osed  to  think  that  as  she  is  a  pauper  in  her  own  right — as  she  is 
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*  chargeable  by  hewelf  *  to  the  compluiner's  parish — she  falls  within  the  letter 
of  the  Act ;  and  that  a  warrant  must  be  granted  for  her  removaL  I  have  come  to 
think,  however,  on  further  consideration,  that  it  is  not  intended  bj  the  Acts  as 
to  the  removal  of  paupers  that  one  member  of  a  family  should  in  any  case  be 
removed  to  Ireland  or  £ngland  without  the  others.  The  whole  tenor  of  the  Acts 
leads  to  the  opposite  result,  and  indeed  the  Act  25  and  26  Vict.,  c.  113,  expressly 
declares  that  tne  warrant  to  be  granted  shall  order  the  removal  of  the  *  ]K)or 
person  w^ith  his  family,  if  any.'  The  family  in  this  case  is  not  strictly  that  of 
the  pauper,  whom  mental  disease  has  placed  in  the  anomalous  position  of  being 
a  pauper  in  her  own  right,  while  her  husband,  whose  status  is  that  of  the 
children  also,  remains  self-supporting.  The  husband  and  family  cannot,  as  I 
have  said,  be  removed  to  Ireland,  and  as  the  Acts  obviously  do  not  intend  that 
members  of  the  same  family  should  not  l)e  separated  by  tne  power  of  removal 
which  they  give,  except  where  the  children  may  have  gainwi  a  settlement  in 
Scotland,  I  am  of  opinion  that  to  remove  the  wife  alone  is  also  unauthorised. 
It  is  true  that  she  is  already  separated  from  her  husband  and  familv,  being  con- 
fined in  a  lunatic  ward  ;  but  that  is  done  under  the  provisions  of  the  Lunacy 
Acts,  it  is  a  removal  only  to  the  asylum  of  the  district  in  which  she  and  they 
were  residing,  and  there  is  nothing  to  require  or  justify  the  distance  between 
the  husband  and  wife  to  be  increased  by  her  removal  to  Ireland. 

"  I  have  been  referred  to  an  opinion  by  the  Lord  Advocate  and  Solicitor- 
General  of  Scotland,  given  in  October  1871,  to  the  effect  that  in  such  a  case  as 
this  the  whole  family  may  be  removed.  That  opinion,  which  is  given  with 
hesitation,  rests  on  the  ground  that  the  husband  is  pauperised  by  liis  wife  being 
treated  as  a  pauper  lunatic,  a  >dew  which  was  negatived  very  soon  after  by  the 
opinions  of  the  Court  in  the  case  of  Palmer  v.  Eusnell  already  referred  t<>. 
While  therefore  the  highest  respect  is  due  to  the  opinion  as  counsel  of  Lor^l 
Young  and  the  present  Dean  of  Faculty,  it  is  clear  that  its  reasoning  must  l>e 
disregarded,  when  the  principle  on  which  it  depends  is  negatived  by  a  subse- 
quent judgment  of  the  Supreme  Court. 

"  The  result  of  my  judgment  is  that  there  can  be  no  removal  of  pmipors  in 
such  a  case  as  this.  If  the  same  view  should  be  generally  adopted  in  Sheriff 
Courts,  the  result  may  be  of  considerable  importance  to  some  parishes.  But 
this  ought  not  to  be  regretted,  if  it  shall  have  any  effect  in  leading  to  a  reform 
of  the  law  of  settlement  and  relief  of  the  poor,  with  which  the  law  of  removal 
is  closely  connected.  There  is  no  reason  to  believe  that  the  law  of  removal  is 
carried  into  execution  with  any  undue  harshness  by  parochial  officers  ;  but 
experience  shows  that  in  some  cases  it  is  necessarily  attended  w^ith  great  hard- 
ship.'' 
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Considering  how  well,  and  with  how  much  reason,  our  fellow-coun- 
trymen on  the  other  side  of  the  Tweed  are  satisfied  with  themselves, 
it  is  not  surprising  that  they  should  have  difficulty  in  understand- 
ing why  foreigners  do  not  always  share  their  sentiments ;  nay,  why 
they  occasionally  indicate  a  preference  even  for  so  obscure  and  be- 
nighted a  race  as  ourselves.  Now,  without  travelling  beyond  the 
field  in  which  we  are  called  to  labour,  or  citing  authorities  that 
are  strange  to  English  ears,  I  think  I  can  furnish  one  explanation 
of  this  bewildering  phenomenon. 

Mr.  Gladstone,  it  appears,  recently  addressed  a  letter  to  a  Profes- 
sor in  the  University  of  Macerata,  in  which  he  stated  to  him  the 
grounds  on  which  he  believed  it  would  be  impossible  to  induce 
either  the  English  public  or  the  University  of  Oxford  to  take  part  in 
raising  an  international  monument  to  Alberigo  Gentili.  Several  of 
the  reasons  which  he  gives  are  not  discreditable  to  his  countrymen; 
and,  for  my  own  part,  I  entirely  sympathize  with  the  "  repugnance 
in  the  present  day  in  England  to  commemorate  by  means  of  monu- 
ments persons  who  lived  so  far  back."  If  the  works  of  such  per- 
sons have  preserved  their  memories  so  long,  it  is  not  unnaturally 
thought  that  they  will  preserve  them  still,  to  the  extent  to 
which  they  still  continue  to  be  worth  preserving ;  and  notwith- 
standing the  interesting  biographical  study  of  Alberigo  Gentili, 
which  we  owe  to  my  friend  Mr.  Holland,  the  Professor  of  Interna- 
tional Law  at  Oxford,  his  name  certainly  is  not  a  name  to  conjure 
with,  where  those  of  Shakespeare  and  John  Knox  have  failed. 
Compared  not  only  with  many  who  followed  him,  but  with  many 
who  preceded  him,  he  was  a  small  and  commonplace  man ;  and, 
viewing  them  simply  as  jurists,  I  would  ten  times  rather  subscribe 
for  monuments  to  Dominic  Soto  or  Francisco  Suarez,  of  whom  the 
latter  was  only  three  years  older  than  Gentili ;  or,  going  back  to  a 
former  time,  and  a  greater  than  any  of  them — to  Thomas  Aquinas. 

VOL.  XIX.  NO.  ccxxvm. — ^DEc.  1875.  2  y 


618  ENGLISH  AND  FOREIGN  JURISTS. 

But  Mr.  Gladstone's  candour  compelled  him  to  add  two  other 
reasons  of  a  less  satisfactory  kind.  He  told  his  Italian  correspon- 
dent that  the  English  universities,  in  place  of  being  institutions  for 
the  advancement  of  science,  and  as  such  in  a  condition-  to  join 
hands  with  learned  bodies  in  other  countries,  "  are  regarded  by  the 
public  simply  as  large  schools  for  the  use  of  students  of  a  certain 
age ; "  and,  in  proof  of  the  fact  that,  in  so  regarding  them,  the  pub- 
lic do  them  no  injustice,  he  added  with  reference  to  the  science  in 
which  Alberigo  was  distinguished :  "  Besides,  the  scientific  study  of 
law  is  at  present  almost  at  an  end  amongst  us,  although  it  is  seri- 
ously intended  to  seek  some  means  of  reviving  it." 

No  copy  of  this  letter,  so  far  as  I  know,  appeared  in  any  English 
newspaper.  But  it  was  published  in  Italy,  and  the  Italian  version  of 
it,  given  in  the  Diritto,  has  now  been  translated,  and  appears  in  the 
October  number  of  the  Herald  of  Peace.  It  is  a  letter  which  very 
few  Englishmen  would  have  written,  and  perhaps  Mr.  Gladstone's 
Scotch  blood  may  have  had  some  share  in  inspiring  it.  Nor  will 
inany  Englishmen  read  it,  now  that  it  has  been  written,  or  trouble 
•  themselves  much  about  it  if  they  do.  If  it  excites  any  remark  in 
England  at  all,  it  will  probably  take  the  form  of  a  few  well-worn 
jokes  about  the  Peace  Party  and  Mr.  Ilichard,  a  little  chaff*  about 
Professors,  and  perhaps  a  little  insolence,  to  Mr.  Gladstone. 
But,  accustomed  as  we  all  are  to  freedom  of  speech,  that  will 
break  no  bones ;  and  when  some  additional  ignorance  as  to  tlie 
meaning  attached  by  Continental  jurists  to  "natural  law  "  has  been 
exhibited,  the  usual  platitudes  about  utilitarianism  have  been 
repeated,  and  the  mummy — if  such  it  deserves^to  be  called — of  old 
Jeremy  Bentham  has  been  fumigated  with  the  accustomed  rites, 
the  complacency  of  our  countrymen  will  be  restored,  and  the  affair 
will  be  forgotten. 

Forgotten  in  England ; — ^but  what  of  Italy  ?  Italy  is  the  laud  to 
which,  since  Gennany  went  on  the  "war-path,"  the  mantle- of 
scientific  jurisprudence  seems  to  have  fallen.  In  no  country  in 
Europe  is  the  relation  between  theory  and  practice  at  this  moment 
more  intimate,^  the  character  of  jurisprudence  as  a  branch  of  the 
science  of  nature  better  understood,  or  the  haphazard,  "leap-in- 
the-dark "  legislation  in  which  we  pride  ourselves  more  at  a  dis- 
count, than  in  Italy.  What,  then,  must  Italy  think  of  a  nation  of 
which  one  of  its  greatest,  if  not  its  very  greatest  intellectual 
magnate  says,  and  says  without  the  possibility  of  contradiction, 
that  the  scientific  study  of  law  is  "almost  at  an  end,"  if  indeed  it 
ever  began,  in  it?  Nor,  though  for  the  present  Italy,  after 
her  long  intellectual  holiday,  exhibits  an  unusual  activity  in 
the  cultivation  of  scientific  jurisprudence,  both  in  the  abstract 

*  See,  for  example,  Articles  6-12  of  the  new  Code  Civil  of  Italy  (1865),  with 
reference  to  private  international  law,  translated  and  commented  on  by  il.  Hancini, 
in  his  admirable  Keport  to  the  Institute  of  International  Law  at  its  recent  meeting 
At  the  Hague  (1875). 
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and  the  concrete,  is  she  exceptional  either  in  the  pursuit  of  it,  or 
in  the  method  which  she  employs.  With  the  solitary  exception 
of  England,  there  is  not  a  civilized  country  in  the  world  which 
does  not  consciously  strive  to  place  ite  jurisprudence  on  a 
scientific  basis,  to  bring  its  positive  enactments  into  harmony  with 
the  natural  laws  of  the  relations  which  they  seek  to  determina 
They  may  succeed  in  this,  or  they  may  fail  in  it,  but  they  all  at* 
tempt  it;  and  when  an  Englishman  tells  a  foreign  jurist  that  he 
does  not  attempt  it  at  all,  that  he  does  not  even  understand  what  it 
means,  that  so  far  as  he  can  see  human  relations  are  governed  by 
no  natural  laws,  and  that  positive  laws  are  entirely  arbitrary,  the 
foreigner  holds  up  his  hands  in  astonishment,  or  shrugs  his  slioulders 
in  contempt  When  after  this  the  Englishman  talks  about  "  prin-r 
ciples,"  as  he  probably  does  in  the  next  sentence,  the  foreigner  in 
his  turn  is  bewildered,  shakes  his  head,  and  mutters  something 
about  the  **  Chinese." 

So  long  as  such  discussions  are  confined  to  municipal  law,  no 
great  harm  comes  of  them.  Foreigners  admit  that  Englishmen  rub 
along  pretty  fairly  at  home,  though  they  cannot  tell  how ;  and  even 
when  they  hear  that,  after  having  declared  law  and  equity  to  depend 
on  different  principles,  and  administered  them  in  different  courts 
for  ages.  Englishmen,  without  the  slightest  attempt  at  scientific 
reconciliation,  have  thrown  them  into  "hotchpot,"  and  stirred  them 
together  by  means  of  an  Act  of  Parliament,  they  simj)ly  laugL 
Should  Englishmen  aft^r  this  continue  to  maunder  about  the  dis- 
tinction between  perfect  and  imperfect  obligations, /its  sirictum  and 
jus  voluntarium,  comitas  gentium,  and  the  like,  it  will  only  add  to 
the  fun.  But  when  an  Englishman  and  a  foreigner  meet  on  the 
common  ground  of  international  law,  the  affair  is  more  serious.  So 
long  as  the  Englishman  accepts  the  results  at  which  the  foreigner 
has  arrived,  the  foreigner  asks  no  questions  as  to  the  means  by 
which  so  happy  a  consummation  was  brought  about.  But  suppose 
they  differ ;  the  foreigner  not  unnaturally  is  desirous  of  some  little 
explanation  of  the  "  firm  basis  of  principle  "  on  which  the  English- 
man tells  him  he  relies.  "  Basis,"  cries  the  Englishman,  "the  basis 
of  utility,  to  be  sure  1 "  But  "  whose  utility  ? "  asks  the  foreigner — 
"  yours  or  mine  ? "  "  Neither  yours  nor  mine,"  shouts  the  English- 
man, triumphantly,  changing  his  ground,  "  both  yours  and  mine, 
everybody's,  'the  greatest  happiness  of  the  greatest  number!'" 
"  Good,"  replies  the  foreigner ;  "  we  are  out  of  utilitarianism  and 
into  eudemonism.  I  am  with  you  there.  But  how  are  we  to  agree 
as  to  what  happiness  means  ?  Of  your  happiness  I  might  perhaps 
permit  you  to  judge,  though  even  that  is  a  grave  question  ;  but  I 
should  certainly  like  some  other  measure  of  mine,  and  of  other 
people's  than  your  opinion.  Have  you  no  means  of  appealing  from 
Philip  drunk  to  Philip  sober,  no  test  by  which  happiness  may  be 
tested  ? "  The  Englishman  replies  that  "  utility  "  is  the  test ;  the 
foreigner  looks  at  the  other  foreigners,  and  the  stance  is  concluded. 
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It  is  a  merciful  provision  that,  after  such  triumphs  as  these,  the  con- 
versations at  which  Englishmen  assist  at  table-d'hdtes  and  in  csfis 
are  but  partially  intelligible  to  them,  and  that  their  social  qualities 
atone  for  their  scientific  shortcomings,  and  gain  for  them  a  consi- 
deration as  individuals  which  is  very  far  from  being  extended  to 
them  as  representatives  of  science,  or  defenders  of  the  policy  of 
their  country.  But  though  it  is  well  that  bur  countrymen  should 
be  respected,  as  our  countrywomen  are  admired,  for  qualities  which, 
if  we  must  choose  between  the  two,  we  ourselves  should  prefer  to 
the  best  scientific  training,  it  is  very  undesirable  and  surely  yery 
needless  that  those  of  us  who  labour  under  no  peculiar  congenital 
defects,  when  we  come  before  the  world  as  diplomatists  and  jurists, 
should  expose  ourselves  to  being  treated  as  if  we  scarcely  deserved 
to  be  ranked  amongst  "  vertebrate  animals." 

I  rejoice  to  hear  that  it  is  seriously  intended  to  seek  some  means 
of  reviving  the  scientific  study  of  law  in  England,  and  when  I  read 
such  addresses  as  that  which  Sir  Edward  Creasy  lately  delivered  to 
the  Social  Science  Association,  I  begin  to  hope  that  the  efforts  of 
such  men  as  Lord  Selborne,  and  my  friend  Mr.  Westlake,  are  at 
last  to  be  rewarded  with  success.^  But  if  Englishmen  really  wish 
to  become  acquainted  with  scientific  jurisprudence,  they  must 
make  up  their  minds  to  purchase  the  acquisition  at  the  price  that 
others  pay  for  it.  If  they  covet  the  superstructure,  they  must  be 
contented  to  lay  the  foundation.  The  revival  must  embrace  the 
study  of  ethics  and  mental  philosophy,  which,  for  the  present,  too, 
is  "  almost  at  an  end  amongst  us."  The  enterprise  ought  not  to  be 
hopeless  in  a  land  which  produced  the  Cambridge  Platonists  of  the 
seventeenth  century,  and  in  the  present  day  can  boast  of  Platonists 
like  Jowett,  and  Aristotelians  like  our  own  learned  and  genial 
Principal.  English  jurists  do  excellent  historical  work,  as 
witness  Sir  Travers  Twiss's  edition  of  the  Black-Book  of  the 
Admiralty.  Why  should  they  seem  as  if  they  had  holes  in  their 
bellows  the  moment  they  attempt  to  breathe  the  more  rarified 
atmosphere  of  scientific  jurisprudence  ? 

Nor  is  it  in  order  to  restore  the  intellectual  prestige  of  our 
country  alone  that  we  urge  this  revival.  Never  were  the  com- 
monest material  interests  of  a  country  more  dependent  on  the 
labours  of  scientific  jurists  than  those  of  this  country  at  the  present 
time.  There  is  scarcely  any  direction  in  which  the  position  of 
England,  when  seen  from  a  cosmopolitan  point  of  view,  is  not  excep- 
tional. Her  insular  situation:  her  limited  area:  the  prodigious 
extent  of  her  Colonial  empire:  her  hitherto  unbroken  social  organi- 
zation, and  consequent  success  in  combining  liberty  with  order: 
her  vast  trade :  more  than  all,  perhaps,  the  supremacy  of  her  mari- 

^  Very  characteristically  the  Times,  in  its  report  of  Sir  Edward's  address,  omitted 
the  whole  of  the  first  portion  of  it,  in  which  he  dealt  with  scientific  jurisprudence ; 
and  the  Saturday  Review  had  its  little  stcreoty|>ed  sneer  at  the  "alphabet  of  inter- 
naflronal  law,"  which  it  is  unwilling  to  learn. 
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time,  and  the  relative  insignificance  of  her  territorial  resources  as  a 
fighting  power — these,  and  many  other  circumstances  which  will 
occur  to  you,  isolate  her,  to  the  extent  of  rendering  her  policy  partially 
unintelligible,  and,  I  fear  I  must  add,  marking  her  out  as  an  object 
of  jealousy  to  other  nations.  That  her  interests — her  immediate 
interests  as  a  separate  nation — differ,  and  must  continue  to  differ, 
from  those  of  every  other  nation,  is  indisputable ;  and  that  interests 
which  differ  will  often  seem  to  superficial  observers  to  conflict,  is 
inevitable.  For  us  to  argue,  then,  that  a  particular  line  of  policy  is 
"  useful,"  is  just  the  very  last  proceeding  by  which  we  are  likely  to 
commend  it  to  foreigners.  Opposing  their  interests  to  ours,  as  they 
necessarily  do  so  long  as  they  look  at  them  from  the  one  side  or 
the  other,  they  believe  that  what  is  useful  to  us  must  be  hurtful  to 
them.  Nor  do  we  gain  their  confidence,  or  even  their  goodwill,  by 
abandoning,  or  professing  to  abandon,  our  interests  for  theirs.  The 
case  is  not  one  for  generosity  and  self-denial,  and  there  is  no  hope 
of  persuading  foreigners  to  credit  us  with  such  amiable  weaknesses. 
The  notion  of  our  abandoning  a  traditional  policy  on  the  ground 
that  foreigners  "dislike  it,"^  or  adopting  one  because  they  like  it, is 
a  notion  which  we  must  dismiss  from  our  minds  from  motives  of 
the  most  obvious  policy  and  common  sense.  By  adhering  to 
claims  which  we  defend  on  no  higher  grounds  than  self-inte- 
rest, we  excite  the  hatred  of  foreigners  ;  by  abandoning  claims 
which  we  conceive  them  to  assert  on  the  like  grounds  we  excite 
their  contempt.  In  order  to  obtain,  or  even  to  merit,  their  friend- 
ship, or  failing  their  friendship  their  I'espect,  we  must  give  absolute 
reasons  for  the  policy  which  we  adopt, — we  must  show  that,  in  the 
circumstances  in  which  we  and  they  are  called  upon  to  act,  that  policy 
is  the  concrete  realization  of  the  abstract  or  natural  law  which 
governs  the  relation  actually  subsisting  between  us.  With  our  own 
countrymen  it  unfortunately  happens  that  the  only  line  of  argument 
which  is  effectual  with  foreigners  would  be  of  no  avail.  To  offer  to 
an  English  opponent  to  defend  an  existing  positive  law,  or  to 
challenge  him  to  defend  one  which  he  proposed  to  substitute  for  it, 
by  showing  that  it  is  in  accordance  with  an  absolute  law  by  which 
you  assume  the  relation  to  be  governed,  would  seem  to  him,  I  am 
well  aware,  an  act  of  gratuitous  pedantry.  And  at  the  stage  which 
his  studies  had  reached  it  probably  would  be  so.  If  a  schoolboy 
tells  me  honestly  that  he  does  not  know  the  multiplication  table,  I 
may  be  entitled  to  whip  him  for  not  having  learned  it,  but  I  have 
no  right  to  expect  him  to  do  the  rule  of  three.  If  an  English 
jurist  tells  me  that  he  does  not  know  what  is  meant  by  natural 
law,  or  absolute  law,  or  necessaiy  law,  or  ideal  law,  or  anything  of 
the  kind,  and  that  his  only  conception  of  positive  law  is  that  of 
"  law  as  it  is,"  I  know  that  his  scientific  pistol  has  no  lead  in  it, 
and  I  am  not  entitled  to  fire  at  him  with  ball,  though  I  may  be 
quite  justified  in  punishing  him  otherwise  if  he  persists  in  blaz- 
ing powder  in  my  face.    But  the  same  defence  will  not  avail,  a 

^  ConUmporary  Meview,  (Jet.  1875,  p.  742. 
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Continental  jurist.  He  knows  perfectly  well  that,  be  the  circuitf- 
stances  what  they  may,  the  existence  of  an  ideal  concrete  law  is  just 
as  inevitable  as  the  existence  of  an  ideal  straight  line  between 
two  points  ;  and  that,  unless  his  concrete  law  conforms  to  it,  there 
is  another  and  a  better  concrete  law,  in  virtue  of  which,  if  I  can 
find  it,  or  approach  nearer  to  it  than  he  has  done,  I  am  entitled  to 
call  upon  him  to  abandon  that  which  he  seeks  to  maintain. 
The  relation,  with  its  opposing  factors — belligerent  and  belligerent, 
belligerent  and  neutral,  neutral  and  neutml,  state  and  state,  state 
and  citizen — be  they  what  they  may,  the  two  points  being  there,  I 
can  insist  that  he  shall  stretch  his  ideal  line  between  them,  and  de- 
termine the  concrete  rights  and  duties  which  it  marks  off  on  the 
one  side  aqd  on  the  other.  So  long  as  I  adhere  to  a  relative 
standard,  a  standard  that  is  resolvable  into  his  opinion  or  mine,  he 
responds  to  me  by  declamation,  and  the  prolonged  and  melodious 
notes  of  my  eloquent  friend  Professor  Pierantoni  of  Naples — "  like 
linked  sweetness  lon.2:  drawn  out " — will  be  found  sufficient  to  silence 
the  Bp€K€K€K€i  Koo^  KocL^  of  a  wholc  chorus  of  utilitarian 
Barpaxol,  even  when  re-echoed  by  London  penny-a-liners.  But 
when  an  absolute  standard  is  insisted  on,  and  the  banner  of  science 
is  raised,  men  of  the  class  of  Mancini,  and  Eolin  Jaequemyns,  and 
Neumann,  can  no  longer  decline  to  come  to  tlie  front.  Even  brave 
old  Bluntschli  will  not  scorn  to  take  sword  in  hand,  and  look  out 
for  something  better  in  the  shape  of  rustung  than  the  ipse  dixit  of  a 
non-maritime  power,  or  a  resolution  of  the  Bremen  Chamber  of 
Commerce  in  1859.^ 

I  am  keenly  alive  to  the  danger  of  encountering  such  antagonists; 
but  believing,  as  I  do,  in  the  instincts  which  have  guided  the  tra- 
ditionary policy  of  my  country,  feeble  as  I  acknowledge  her  scien- 
tific light  to  have  been,  I  shall  venture  to  run  a  tilt  with  them  on 
ground,  for  my  acquaintance  with  which,  such  as  it  is,  I  humbly 
acknowledge  myself  to  be  their  debtor,  on  behalf  of  the  belligerent 
right  of  capture  at  sea,  and  of  the  neutral  right  of  freedom  of  trade. 
Be  the  issue  what  it  may,  I  trust  my  foreign  colleagues  will 
acknowledge  that  I  have  striven  to  do  by  them  as  they  would  have 
done  by  each  other  hgid  they  chanced  to  differ,  and  if  I  fail  to  con- 
vince them,  there  is  at  any  rate  a  chance  of  their  convincing  me. 

I.  As  regards  the  right  of  capturing  private  property  at  sea, 
then,  what  I  assort  is,  that,  not  as  a  means  of  defence  only,  but  as  a 
moyen  de  guerre — as  a  means  of  bringing  a  legitimate  war  to  a  suc- 
cessful issue— -it  falls  fairly  within  the  principles  of  civilized  war- 
fare, as  these  principles  are  understood  by  Continental  jurists. 

And  here  I  put  aside  at  the  outset,  as  belonging  to  municipal 
law,  two  questions  which  have  often  been,  and  indeed  are  usually, 
treated  as  international. 

(a)  Whether  the  State  is  entitled,  without  security  or  compensa- 
tion, to  expose  the  property  of  a  portion  of  its  population  to  the 
exceptional  risk  of  loss  which  this  rule  involves.     This,  which  I 

^  Modeme  FolJUrrecht,  p.  373. 
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call  the  "  Chambers  of  Commerce  "  question,  those  who  have  read . 
some  letters  which  I  recently  addressed  to  the  Times  will  know  that 
I  answer  in  the  negative.  The  moment  that  a  ship  is  captured,  I  re- 
gard it  as  public  property ;  and  I  conceive  that  the  State  to  which 
the  owner  belongs  is  bound  to  make  the  loss  its  own,  taking  the 
chance  of  indemnifying  itself  by  the  results  of  the  war.  In  this 
respect  the  position  of  a  ship  at  sea  differs  in  no  respect  from  that 
of  a  box  of  cigars  in  a  tobacconist's  shop.  If  its  seizure  be  legiti- 
mate', at  all,  all  that  international  law  has  to  do  with  the  matter  is 
to  furnish  the  private  owner  with  the  means  of  proving  the  extent 
of  his  loss. 

(6)  Whether  or  not  it  be  in  the  power,  or  for  the  interest,  of  the 
particular  state  to  avail  itself  of  this  weapon,  supposing  it  legitimate. 

The  bows  and  arrows  of  our  ancestors  are  not  forbidden  by 
the  principles  of  modern  warfare,  and  if  any  modern  potentate 
chooses  to  use  them,  international  law  has  no  right  to  inter- 
fere.    King  Kofi  did  so,  without  reproach,  on  a  recent  occasion. 

But  just  as  little  can  the  law  of  nations  interfere  with  the 
opposite  belligerent,  and  compel  him  to  reciprocate.  An  appeal  to 
it  with  this  object  by  poor  Kofi  would  have  been  everywhere 
regarded  as  a  joke;  and  yet  our  good  neighbours  the  Germans 
regarded  it  as  no  joke  at  all,  but  on  the  contrary  were  extremely 
angry  with  us,  when  we  laughed  at  them  in  England  for  the  offer 
which  they  made  to  France,  at  the  beginning  of  the  late  war,  to  re- 
nounce the  right  of  capture  of  private  property  at  sea,  and  still 
more  at  the  lofty  and  injured  air  which  they  assumed  when  France 
declined  to  reciprocate. 

That  there  are  powers,  real  or  apparent,  which  in  this  in- 
explicable world  do  not  generate  rights,  is  but  too  true  ;  and  if  the 
power  of  maritime  capture  can  be  shown  to  fall  under  tliis  category 
its  exercise  may  be  forbidden,  and  ought  to  be  forbidden  even  by 
those  who  have  no  power  to  prevent  it.  But  till  this  can  be  shown, 
for  the  non-maritime  powers  to  come  to  the  maritime  powers  and 
offer  to  surrender  this  right  mutually,  and  then  haughtily  to  "  resume 
it "  when  the  offer  is  declined,  is  just  about  as  reasonable  as  if  I  were 
to  go  to  Cardinal  Manning,  and  propose  to  him  that  he  and  I  should 
enter  into  a  similar  transaction  with  reference  to  the  next  election 
to  the  Papacy.  If  it  would  be  a  relief  to  my  conscience  to  renounce 
my  right  to  become  a  candidate.  Cardinal  Manning  would  probably 
have  no  objection ;  and  if  I  chose  to  resume  my  right  he  would  be 
equally  well  pleased ;  but  he  could  scarcely  be  blamed  though  he 
declined  to  entertain  my  proposal  of  reciprocity.  Nay,  as  matters 
actually  stand  between  England  and  the  other  powers,  the  case  is 
scarcely  met  even  by  this  illustration.  It  is  rather  as  if  I  were  to 
go  to  the  Pope  himself,  and  propose  to  his  Holiness  that  he  should 
resign,  on  condition  of  my  promising  to  renounce  my  claim  to 
be  his  successor. 

These  municipal  considerations,  then,  being  laid  aside,  the  question 
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of  the  right  to  capture  private  property  at  sea,  in  its  international 
aspect,  limits  itself  to  this : — Assuming  a  state  to  have  the  power 
of  seizing  the  property  of  private  belligerent  citizens  at  sea,  does 
the  right  to  exercise  this  power,  to  the  extent  to  which  the  state 
may  conceive  it  to  be  for  its  advantage,  adhere  to  the  power ;  or  is 
it  cut  off  from  it  by  the  limits  which  international  law,  as  the 
interpreter  and  guardian  of  humanity,  has  imposed  on  the  exercise 
of  belligerent  power  ?  Opponents  of  the  class  with  whom  I  desire 
to  deal  will  not  revert  to  the  doctrine  of  the  "  balance  of  power," 
and  allege  that  this  power,  being  peculiar  to  a  single  state,  or 
possessed  by  a  single  state  in  greater  measure  than  by  other  states, 
is  itself  condemnatory  of  its  use  ;  for  on  that  ground  the  state  in 
question  would  be  entitled  to  object  to  the  use  of  any  weapon  of 
territorial  warfare  which  other  states  possessed  in  larger  measure, 
or  could  wield  with  greater  effect  than  itself.  Nor  will  they 
attempt  to  ascribe  an  international  character  to  the  Chamber  of 
Commerce  argument  on  the  ground  that,  till  dealt  with  generally, 
it  might  act  unequally  in  different  states.  If  England  should 
guarantee  her  shipowners  from  exceptional  risks,  as  I  hope  she  will, 
and  other  states  should  fail  to  follow  her  example,  that  plainly 
is  their  affair.  The  question,  as  I  have  said,  is  a  municipal  one, 
with  which  each  state  is  entitled  to  deal  as  it  thinks  fit.  Lastly, 
they  will  admit  that  the  alignment  that  the  policy  is  a  suicidal  one 
for  England,  from  the  amount  of  private  shipping  which  she 
would  expose  to  risk,  is  wholly  irrelevant  from  an  international 
point  of  view.  If  Englishmen  are  deceived  in  'thinking  that  by 
means  of  convoys,  guaranteed  routes,  and  otherwise,  they  can 
protect  their  shipping  and  preserve  their  carrying  trade ;  if  they 
are  wrong  in  believing,  as  most  of  them  I  fancy  do,  that  no 
*'  Alabama "  could  ever  have  got  more  than  three  miles  from  the 
neutral  port  in  which  she  was  built  if  the  English  navy  had  been 
on  the  watch  for  her, — as  the  American  navy  ought  to  have  been, 
and  would  have  been,  had  there  either  been  no  Foreign  Enlistment 
Act,  or  had  America  had  to  deal  with  a  less  wealthy  customer — 
then  that  is  England's  affair.  Should  we  ever  stand  to  a 
neutral  power  in  the  position  in  which  the  United  States  stood  to 
us  on  that  memorable  occasion,  I  think  I  can  predict  that,  in  place 
of  wrangling  over  the  clauses  of  an  unintelligible  Foreign  Enlist- 
ment Act,  and  looking  forward  to  filling  the  pockets  of  his  country- 
men, and  paying  the  expenses  of  the  war  by  means  of  damages, 
direct  and  consequential,  as  the  American  Ambassador  in  London 
did,  our  Ambassador  would  simply  telegraph  for  a  ship  of  war;  and 
I  for  my  part  should  look  forward  to  her  proceedings  with  a  very 
different  measure  of  confidence  from  that  which  I  should  repose  in 
the  "  Three  Eules,"  even  as  amended  by  the  Institute  of  Inter- 
national Law.  But  this  is  an  "aside"  to  my  countrymen,  and  wholly 
by  the  way.  My  foreign  colleagues  know  very  well  that,  whilst 
the  legitimacy  of  war  is  recognized,  a  warlike  weapon  cannot  be 
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taken  out  of  the  hand  of  an  independent  state,  internationally, 
merely  for  its  own  protection,  as  a  knife  would  be  taken  out  of  the 
hand  of  a  child.  Eecognition  implies  majority,  the  recognized 
state  is  sui  juris,  and  can  be  disarmed,  internationally,  only  on  the 
ground  that  the  weapon  which  it  wields,  or  the  use  which  it  makes 
of  it,  is  exceptionaUy  inhuman.  It  is  on  this  narrow  ground 
that  I  challenge  my  learned  opponents  to  meet  me,  and  to  object 
to  the  seizure  of  private  property  at  sea. 

1st,  then, — Is  it  more  destructive  to  life  and  limb  than  any  other 
form  of  warfare  ?     I  call  for  statistics  ! 

2nd.  Is  it  more  injurious  to  morality  than  the  march  of  a  hostile 
army,  the  billeting  of  its  soldiers,  and  the  levying  of  contributions, 
in  a  hostile  country  ?     I  challenge  them  to  prove  it ! 

3rd.  Is  it  less  possible  for  the  state  to  guarantee  the  citizen 
against  exceptional  loss  in  the  case  of  property  seized  at  sea  than 
on  land  ?     Let  them  explain  the  difference ! 

4th.  I3  the  English  navy  a  less  disciplined  force,  the  honour  of 
its  officers  or  the  honesty  of  its  men  less  reliable,  than  in  the  case 
of  any  land  force  in  the  world  ?  I  beg  them  to  make  the  most 
searcbing  scrutiny  into  the  facts. 

In  insisting  that  the  decision  of  the  general  question,  whether  or 
not  England  be  entitled  to  retain,  and  exercise  if  she  chooses,  the 
right  of  capturing  private  property  at  sea,  shall  be  perilled  on  their 
answers  to  the  purely  international  questions  I  have  here  enumer- 
ated, I  think  my  foreign  colleagues  will  admit  that  I  am  not 
dealing  with  them  unfairly,  or  departing  from  the  rules  of  the 
game,  as  we  mutually  understand  them.  That  no  answers  to  these 
questions  are  embraced  in  any  of  the  many  attacks  that  have  been 
made  on  what  is  still  acknowledged  to  be  the  rule  of  the  law  of 
nations,  with  which  I  can  be  expected  to  be  acquainted,  is  an 
assertion  which  I  make  with  little  hesitation,  and  for  making 
which,  if  it  can  be  disproved,  I  shall  eat  "  humble  pie." 

II.  As  regards  the  capture  of  private  property  at  sea,  I  have 
said  that  '*  law  as  it  is,"  the  existing  and  recognized  law  of  nations, 
if  there  be  such  a  thing,  is  on  our  side.  My  Continental  colleagues 
desire  to  alter  it;  and  I  argue  for  its  retention,  on  the  ground  that 
it  is  in  accordance  with  "  law  as  it  ought  to  be."  Every  separate 
entity  is  entitled  to  vindicate  its  rights  by  the  use  of  the  means 
at  its  disposal,  unless  those  means  can  be  shown  to  be  illegitimate  : 
England  is  such  a  sepai-ate  entity,  and  the  means  in  question  cannot 
be  shown  to  be  illegitimate :  England  then  is  entitled  to  their  use, 
if  she  thinks  proper  to  use  them.  Such  is  the  syllogism  which,  in 
behalf  of  my  country,  I  venture  to  nail  on  the  gates  of  the  Institute 
of  International  Law. 

In  the  second  of  the  two  burning  questions  of  the  day  we 
stand  in  a  different  and  less  fortunate  position.  As  regards  the 
question  of  the  responsibility  of  the  neutral  state,  in  its  corporate 
capacity,  for  the  conduct  of  its  citizens,  in  their  private  capacity^ 
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we  have  conceded  the  principle,  we  have  submitted  in  our  Foreign 
Enlistment  Acts,  and  still  furtlier  and  more  definitely  in  the 
Three  llules  of  Washington,  to  its  concrete  realization  in  a 
number  of  points  which  for  the  time  being  seemed  to  us  to  be  for 
our  advanta^^e ;  and  now  tliat  Continental  nations,  believing  the 
principle  to  be  for  their  advantage  to  a  still  greater  extent,  are  dis- 
posed to  impose  it  on  us  as  a  general  rule  of  the  law  of  nations, 
we  begin  to  see  that  it  involves  the  prohibition  of  neutral  trade  in 
articles  in  which  we  are  accustomed  to  deal,  and  we  kick  up  our 
heels  against  it.  We  are  here  the  assailants  of  "  law  as  it  is,"  or 
^  at  all  events  as  we  have  attempted  to  make  it,  in  virtue  of  what  we 
have  come  somewhat  too  late  to  perceive  is  "law  as  it  ought  to  be." 

Now  here,  even  more  than  in  the  former  case,  it  is  our  interest  to 
lay  hold  on  the  horns  of  the  altar  of  science;  for  it  is  in  a  re- 
currence to,  and  a  revision  of  principle  alone,  that  our  safety 
consists.  Little  accustomed  as  we  are  to  connect  practice  with 
principle,  it  will  not  be  contended  even  by  us,  that  we  can  go  on 
with  the  principle,  the  consequences  of  which  we  accept  when  they 
suit  ourselves,  and  reject  when  they  suit  our  neighbours.  Logic, 
whether  we  like  it  or  not,  is  a  cosmopolitan  weapon,  which  we 
cannot  refuse  to  handle,  and  if  we  consent  to  handle  it  in  this  in- 
stance, I  believe  our  neighbours  will  very  soon  show  us  by  means 
of  it,  that  the  principle  we  have  unwarily  accepted  goes  the  length 
of  the  total  abandonment  of  trade  between  neutrals  and  bel- 
ligerents. To  what  extent  it  may  be  pushed  in  practice  will 
then  be  a  question  not  for  us  but  for  them.  That  they  mean  to 
push  it  to  the  extent  of  prohibiting  trade  in  munitions  of  war,  is  a 
fact  of  which  they  already  make  no  secret ;  and  he  who  trusts  to 
definitions  of  munitions  of  war  for  protection  from  its  further  in- 
roads on  neutral  trade  is  surely  trusting  to  very  slippery  ground. 
If  we  admit  the  principle,  whether  we  seek  to  evade  its  application 
by  definition,  or  by  simply  stopping  short  at  the  point  which  suits 
us,  we  sliall  be  hopelessly  outvoted,  as  we  were  in  the  question  of 
maritime  capture  at  the  Hague,  the  other  day. 

But  the  revision  of  a  principle — still  more,  as  I  fear  is  necessary 
in  this  case,  the  reversal  of  a  principle,  which  we  ourselves  have 
accepted,  nay,  of  which  up  to  the  unfortunate  TrepnriTeia  which 
befel  us  at  Geneva,  we  had  made  ourselves  a  sort  of  apostles  to  the 
Gentiles — means,  not  learning  alone,  but  learning  in  its  most 
odious  and  irksome  form,  that  namely  of  unlearning.  Still  it  is  to 
this  distasteful  process  that,  as  the  condition  sine  qua  non  of  pro- 
gress, one  half  at  least  of  the  intellectual  activity  of  every  generation 
of  mankind  must  be  devoted.  One  half  at  least  of  what  we  call 
truth  is  error ;  and  that  half  must  always  be  unlearned  before  the 
other  half  can  be  profitably  applied.  And  we  ourselves  have  un- 
learned a  great  deal  in  our  day.  We  have  unlearned  protection. 
All  men  were  protectionists  down  nearly  to  the  end  of  last  century, 
and  it  was  very  hard  for  them  to  be  told  by  a  theorising  old  Pro- 
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feasor  of  Moral  Philosophy  in  Glasgow  that  protection  was  a 
mistake.  But  they  were  told  it,  and  it  was  explained  to  them,  and 
gradually  they  came  to  see  it,  and  even  to  admit  it.  The  growth 
of  the  science  of  political  economy,  and  the  prodigious  development 
of  tmde,  on  the  new  basis  which  was  thus  furnished  to  them,  are 
probably  the  most  remarkable  examples,  the  one  in  theory,  the 
other  in  practice,  of  the  effects  of  the  triumph  of  knowledge  over 
ignorance,  of  reason  over  prejudice,  hy  means  of  the  study  of 
natural  law.  In  politics  proper  we  are  far  from  having  yet  reached 
this  point.  Men  have  not  yet  devoted  themselves  with  any  con- 
sistency of  effort  to  the  study  of  the  laws  which  govern  the  re- 
lations of  the  state  to  the  citizen,  or  the  citizen  to  the  state,  and 
there  is  consequently  no  science  of  politics  in  the  sense  in 
which  there  is  a  science  of  economics.  But  here  too  we  have 
made  some  progress.  We  have  forgotten  some  error,  if  we 
have  not  learned  much  truth.  In  1832  we  forgot  Toryism.  In 
1867  we  forgot  Whiggery.  Since  then  we  have  been  engaged  in 
foi*getting  Radicalism;  and  when  it  is  forgotten,  the  process  of 
learning  may  possibly  begin.  Even  on  the  Continent,  where  men 
cannot  forget  as  it  were  from  the  outside,  as  we  do,  and  have  a 
troublesome  fancy  for  going  at  once  to  the  root  of  the  matter,  the 
central  error  of  the  French  Eevolution — tliat  of  absolute  equality 
with  its  fatal  corollary  of  universal  and  equal  suffrage — is  sub 
judice,  and  the  best  minds  in  France  already  reject  it.  A  dis- 
tinguished French  statesman  and  Academician,  M.  de  Parieu,  came 
up  to  me  the.  other  day  and  shook  me  warmly  by  the  hand.  "I 
know  you  are  an  advocate  for  proportional  representation,"  he  said. 
"Hold  to  that;  you  are  right  (Tenez  d,  cela,  vous  avez  raison). 
We  cannot  realise  it  in  France  at  present,  but  it  is  the  only  means 
by  which  liberty  can  be  prevented  from  degenerating  into  anarchy.*' 
In  principle  I  do  believe  we  were  thoroughly  in  the  right,  and  I 
have  never  seen  anything  like  an  honest  attempt  to  meet  what  I 
and  others  said  on  that  subject,  on  the  ground  of  principle.  In 
the  practical  suggestions  with  which  we  accompanied  our  argu- 
ment, in  my  own  case  more  for  purposes  of  illustration  than  for 
any  other  reason,  we  too  may  have  had  much  to  unlearn.  I 
do  think  we  were  somewhat  "  doctrinaire ;"  and  it  has  since 
occurred  to  me,  that  we  should  have  been  more  in  accordance 
with  our  social  traditions  had  we  urged  the  giving  of  plural 
votes,  not  directly  to  each  individual  in  proportion  to  the  grounds 
of  political  consideration  which  he  might  possess,  but  indirectly, 
by  giving  votes 'to  bodies  to  which  persons  of  intelligence  and 
respectability  belong — to  clergymen,  lawyers,  physicians,  bankers, 
members  of  a  Cliamber  of  Commerce,  and  the  like,  as  they  are 
given  to  graduates  in  our  universities.  This  I  think  was  Earl  Grey's 
plan;  and  I  believe  it  is  in  this  form  rather  than  in  that  which 
I  myself  proposed,  that,  to  a  certain  extent,  our  common  object 
may  yet  be  attained.       In  advocating  the   enfranchisement  of 
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important  bodies  of  the  community,  we  should  have  the  benefit 
of  their  support  against  the  dead  weight  of  Eadical  opposition, 
and  Whig  and  Conservative  timidity  ;  and  something  of  the 
sort  ought  certainly  to  be  attempted  when  the  question  is  again 
wakened  up  by  a  County  Franchise  Bill.  In  this  country,  more- 
over, I  begin  to  be  hopeful  that,  even  without  the  political  safe- 
guard of  a  graduated  suffrage,  we  may  escape  anarchy  by  means 
of  our  social  organization,  which  has  happily  remained  undisturbed 
by  revolution,  and  by  which  our  feejule  and  anomalous  political  con- 
stitution is  propped  up.  So  long  as  political  leadership  is  con- 
ceded to  intelligence  and  culture,  the  result  is  the  same,  whatever 
may  be  the  character  of  the  electoral  body.  But  we  have  been 
sailing  as  yet  in  the  calm  of  unwonted  prosperity,  and  our 
anxieties  can  scarcely  be  removed,  till  we  have  seen  the  results 
of  a  general  election  under  the  influences  of  dear  food  and  low 
wages.  "  Cassandra's  "  warnings  may  be  more  prophetic  than  we 
venture  to  hope. 

But,  though  we  may  trust  to  it  overmuch,  it  is  the  ethical  not 
the  intellectual  element  in  English  character  to  which  England  is 
indebted  for  her  exceptional  wellbeing  as  a  st^te.  Eeverence  for 
God,  and  where  reverence  is  due,  for  man, — a  characteristic  so 
deplorably  wanting  in  France, — is  intuitive  in  England.  For  the 
gifted,  the  aged,  the  long-descended,  there  is  an  instinctive  ten- 
dency to  make  place;  the  effort  is  not  to  rival  but  to  imitate 
our  betters  ;  and  society,  from  the  very  bottom,  thus  takes  an 
upward  direction.  When  foreigners  come  to  understand  us 
better  than  they  do,  they  will  see  that  it  is  in  this,  and  not  in  the 
theoretical  balance  of  our  "  marvellous  constitution,"  which  they 
have  examined  so  anxiously  and  imitated  so  vainly,  that  they 
must  seek  for  the  explanation  of  our  political  stability  and  pro- 
gress. l*aradoxical  as  it  may  seem,  I  do  not  hesitate  to  assert, 
that  as  regards  not  only  tlie  guidance  of  conduct,  but  the  forma- 
tion of  opinion,  there  is  a  certain  advantage  in  the  preponderance 
of  the  moral  over  the  intellectual  element  in  the  character  of 
Englishmen.  Not  only  is  the  love  of  tnith  stronger  as  compared 
with  the  love  of  victory,  but  the  process  of  unlearning  is  less  bard 
to  a  people  whose  opinions  continue  to  a  great  extent  to  rest 
upon  feeling,  than  to  a  people  who  have  reasoned  them  out, 
and  are  satisfied  that  they  are  the  logical  results  of  assump- 
tions which  may  possibl}'  be  false,  and  at  all  events  are  not  likely 
to  be  entirely  true.  If  the  principle  requires  revision,  you  get 
at  it  more  readily  where  no  process  of  reasoning,  in  itself  pro- 
bably irrefragable,  stands  between  it  and  the  conclusion  on  which 
action  depends.  Of  the  facility  with  which  we  get  rid  of  prin- 
ciples which  we  never  reasoned  out;  very  logically  into  their 
consequences,  the  distinction  between  law  and  equity,  which 
I  have  already  mentioned,  and  the  doctrine  of  the  eomiias 
ntntium  as  the  basis  of  private  international  law,  our  deliver- 
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ance  from  which  in  England  we  owe  to  Mr.  Westlake,  might  serve 
as  examples.  , 

I  have  been  led  to  this  reflection  by  a  difference  which  seemed 
to  me  to  exist  between  the  position  of  my  forei<»n  colleagues 
at  the  Hague,  and  that  commonly  occupied  by  publicists  in  this 
country,  with  reference  to  the  Neutrality  Laws.  Though,  in 
their  present  form,  these  laws  are  the  work  of  Englishmen  and 
Americans — who  are  only  Englishmen  once  removed — I  believe 
that  foreigners,  liaving  learned  them,  will  have  greater  difiBculty  in 
unlearning  them  than  eitlier  Englishmen  or  Americans.  The 
accuracy  of  the  logical  process  by  which  foreigners  are  in  the  habit  of 
deducing  them  from  the  principle  of  the  responsibility  of  the  state 
in  its  public  for  the  citizen  in  his  private  capacity,  on  which  we 
stumbled  by  accident,  and  which  from  a  feeling  of  our  wider 
acquaintance  with  maritime  affairs  more  especially  they  accepted 
at  our  hands,  will  shelter  them  from  their  scrutiny  as  it  will 
not  shelter  them  from  ours.  On  the  other  hand,  in  dealing  with 
foreigners  there  is  this  advantage,  that  with  them  it  is  possible  to 
disprove  an  erroneous  principle  by  bringing  it  to  an  absolute  test, 
a  mode  of  proceeding  which  it  would  be  vaiA  to  adopt  with 
Englishmen  or  Americans.  They  never  deny  the  authority  of  Nature, 
or  decline  an  appeal  to  her.         ' 

Conscious  of  these  counterbalancing  advantages  and  disadvan- 
tages in  the  one  direction  and  in  the  other,  it  is  not  without  much 
hesitation  that  I  venture  to  submit  the  following  brief  attempt  at  a 
re-examination  of  the  principle  of  neutrality,  on  which  the  question 
of  the  responsibility  or  non-responsibility  of  the  state  in  its  corporate 
capacity  for  the  conduct  of  its  citizens  in  their  private  capacity 
depends,  to  the  tribunals  of  English  and  Continental  criticism. 

General  principle  of  neutrality,  — The  natural,  and,  as  such,  the 
ideal  conception  of  the  relation  between  states  at  war,  and  friendly 
states  which  desire  to  remain  at  peace  with  them,  is  Impartiality. 

As  their  mutual  friend,  the  neutral  state  must,  if  possible,  act  as 
the  friend  of  both.  It  is  this  conception,  and  not  that  of  indiffer- 
ence, which  the  positive  law  of  nations  must  seek  to  realise  ;  and 
I  neither  share  nor  envy  the  opinion  of  those  who,  whilst  proclaim-^ 
ing  neutrality  to  be  a  friendly  relation,  declare  it  to  consist  in 
standing  contentedly  aside  and  seeing  two  friends  tear  each  other 
to  pieces.  The  attitude  of  indifference  between  human  entities, 
whether  individual  or  corporate,  bound  together  as  they  are,  by  the 
links  of  mutual  rights  and  mutual  duties,  I  regard  as  one  which 
nothing  short  of  necessity  can  justify.  It  was  as  identified  not 
with  "pea^"  but  with  indifference,  that  I  applied  to  neutrality  the 
epithet  of  an  abnormal  relation,  an  epithet  which,  as  used  by  me 
in  this  connection,  my  distinguished  colleague  Professor  Bluntschli 
has  misunderstood.^ 

Now  it  is  in  the  presence  or  the  absence  of  this  necessity  that 
the  distinction  consists,  as  I  believe,  between  the  relation  of  the 

^  "  Commanications  relatives  k  I'lnstitut  do  Droit  International"  (1874),  pp.  278-9. 
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neutral  state  to  belligerents  in  its  corporate  capacity,  and  when 
viewed  as  an  aggregate  of  free  men. 

(A.)  The  state  in  its  corporate  capacity  is  bonnd,  if  possible,  to 
assume  the  attitude  of  a  mediator,  peaceful  if  may  be,  warlike  if 
need  be,  and  for  the  assumption*  of  this  attitude  the  stato  ought  not 
rashly  to  disqualify  itself  by  a  proclamation  of  neutrality.  But 
mediation  is  intervention,  a  relation  which  excludes,  and  is  excluded 
by,  the  conception  of  neutrality.  Unlike  neutrality,  it  involves  a  de- 
cision of  the  question  at  issue,  and  means  of  carrying  that  decision 
into  effect,  neither  of  which  may  be  within  the  reach  of  the  state. 

Should  intervention  be  rendered  impossible  by  want  of  power,  or 
want  of  knowledge  of  the  situation,  I  believe  that  there  are  scarcely 
any  conceivable  circumstances  in  which  the  state,  in  its  corporate 
capacity,  can  be  impartial,  otherwise  than  by  abstaining  absolut-ely 
from  all  interference.  In  this  case  the  identification  of  impartiality 
with  indifference  is  inevitable,  and  neutrality  implies  absolute  non- 
interference. 

I  arrive  at  this  conclusion  mainly  on  the  following  grounds,  (a) 
The  state,  in  its  corporate  capacity,  is  a  physical  unity,  and  cannot 
act  in  two  opposite  directions  at  the  same  time.  It  must  be  wholly 
with  one  belligerent,  or  the  other.  (6)  Even  if  such  action  were 
physically  possible,  it  would  neutralize  itself  and  leave  the  belli- 
gerents where  they  were.  But  all  neutralization  of  force  is  for- 
bidden by  the  natural  law  of  economy.  God  and  nature  are  ideal 
economists,  and  to  neutralize  force  is  to  sin  against  absolute  law. 
(c)  The  state  in  its  corporate  capacity  has  its  forces  within  its 
control.  It  can  consequently  save  force  by  abstaining  from  action. 
It  can  be  impartial  by  being  indifferent,  and  only  by  being  indiffer- 
ent. Indifference,  meaning  thereby  an  entire  suspension  of  the 
ordinary  arrangements  of  peaceful  intercourse,  is  thus  forced  upon 
it,  and  justified  by  its  necessity. 

(B.)  The  neuti*al  state,  viewed  as  an  aggregate  of  private  citizens, 
on  the  other  hand,  can  in  no  circumstances  control  its  forces 
entirely ;  and  its  power  of  doing  so  becomes  less  and  less  as  liberty 
advances.  The  extent  to  which  this  is  the  case  in  free  countries  is 
scarcely  conceivable  to  those  who  live  under  despotic  governments. 
The  attitude  of  indifference  is  in  this  case  excluded  by  the  same 
necessity  which  warranted  it  in  the  other  ;  and  the  central  concep- 
tion of  impartiality  can  be  realized  only  by  leaving  the  natural 
laws  of  intercourse  to  operate  freely.  By  attempting  artificially  to 
arrest  them, — to  tie  the  hands  of  its  citizens,  and  lock  them  up 
within  its  borders — the  neutral  state  deceives  both  itself  and  the 
belligerents.  The  attempt*  is  one  in  which  it  never  has  succeeded, 
and  never  will  succeed.  Nor  ought  it  to  succeed ;  for  its  success 
would  be  gained  at  the  expense  of  a  violation  of  private  by  public 
order,  and  a  consequent  invasion  of  individual  freedom.  I  entirely 
subscribe  to  what  M.  Mancini  has  said  on  this  subject,  in  another 
connection:  *'Les  droits  d'ordre  priv^  appartierment  aux  hommes 
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comme  hommes,  et  non  pas  comme  membres  d'une  soci^t^  politique" 
(Bapport  h  Tlnstitut  de  droit  IntL,  Session  1875,  p.  22).  Provided 
the  legitimacy  of  war  in  general,  and  of  the  war  in  question  in 
particular,  be  recognized,  fighting  on  eitlier  side  is  not  a  crime,  eo 
ipso,  with  which  municipal  law  can  deal.  The  state  has  no  more 
right  to  constrain  the  citizen,  in  his  private  capacity;  to  be  neutral, 
than  the  citizen  has  a  right  to  constrain  the  state,  in  its  piMic 
capacity,  to  be  belligerent.  When  he  has  paid  his  taxes  to  the  neutral 
state  of  which  he  is  a  member,  his  obligations  as  a  neutral  citizen 
are  discharged.  He  has  conformed  to  the  policy  of  the  state  in 
the  only  capacity  in  which  the  stat€  is  known  to  him.  Again, 
the  state  knows  him  only  as  a  citizen,  and  its  responsibility 
has  reference  to  him  only  in  that  capacity,  unless  he  be  identified 
with  it,  and  his  individuality  sunk  in  it,  by  holding  its  com- 
mission. It  is  only  by  adhering  rigorously  to  this  distinction  that 
any  limits  can  be  set  to  the  responsibility  of  the  neutral  state. 
The  moment  it  is  departed  from,  and  that  actions  which  do  not 
violate  private  order  are  forbidden  on  public  grounds,  freedom  of 
speech  is  endangered  as  well  as  freedom  of  trade,  we  may  be  forced 
into  Ultramontanism  or  democracy,  as  the  Vatican  or  the  Eevolu- 
tion  gains  the  ascendancy,  and  it  is  at  the  option  of  belligerents  to 
hold  neutral  states  responsible  for  their  platform  orat.ors  and  news- 
paper editors,  just  as  much  as  for  their  ambassadors  and  secretaries 
of  legation. 

The  rule  here  then  must  be,  to  leave  both  belligerents  to  regulate 
their  relations  with  the  citizens  of  the  neutral  state  by  the  ordinary 
motives  of  sympathy  and  self-interest ;  or,  within  the  region  of  trade, 
by  the  laws  of  supply  and  demand.  By  throwing  its  markets,  like  its 
press,  absolutely  open,  or  rather  leaving  them  so,  the  neutral  state 
acts  to  the  belligerents  with  the  same  impartiality  as  if  it  absolutely 
closed  them;  and  whilst  the  former  proceeding  certainly  is  easy, 
the  experience  of  every  war  has  proved  the  latter  to  be  impossible. 

Assuming  the  distinction  here  indicated  to  be  valid,  let  us  try  to 
work  it  out  into  concrete  rules  of  action. 

1st.  Obligations  of  the  neutral  state  in  its  corporate  capacity. 

a.  The  neutral  state  in  its  corporate  capacity  shall  not  fight  on 
the  side  of  either  belligerent,  either  on  land  or  at  sea. 

b.  It  shall  not  permit  the  belligerents  to  fight,  to  arm  or  to  drill 
troops,  or  to  man  or  equip  ships  of  war,  or  for  war,  within  its 
jurisdiction. 

c.  It  shall  not  permit  any  person  in  its  service  at  the  commence- 
ment  of  the  war,  or  who  shall  subsequently  enter  it,  whether 
military  or  civil,  to  fight,  to  enlist  in  tlie  ranks,  or  to  aid  either 
belligerent,  diplomatically  or  otherwise,  even  after  he  has  quitted 
its  service. 

d.  It  shall  not  give,  lend,  or  sell  an  object  which  may  aid  either 
belligerent  in  the  prosecution  of  the  war ;  and  as  every  object 
which  the  belligerent  deSires  must,  more  or  less,  possess  this  quality : 
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e.  It  shall  not  trade  with  either  belli^^erent  even  in  articles  which 
do  not  possess  the  character  of  munitions  of  war,  or  give  or  lend 
him  such  articles. 

/.  It  shall  not  increase  or  diminish  its  import  or  export  duties  to 
either  belligerent  during  the  war,  even  with  a  view  to  its  own 
profit. 

g.  It  shall  not  lend  money,  whether  gratuitously  or  for  interest, 
either  directly  through  its  officers  or  indirectly  through  private 
persons.  * 

A.  Fugitives  from  either  belligerent  shall  be  permitted  to  enter 
its  territory  and  to  quit  it  at  will ;  but  such  arms  or  other  muni- 
tions of  war,  including  money,  as  they  bring  along  with  them  shall 
be  given  up  to  the  enemy. 

2nd.  LimUations  to  the  respormbUUy  of  the  neutrcU  state  when 
viewed  m  an  aggregate  of  private  eilizms. 

a.  Trade,  in  every  species  of  commodity,  between  neutral  and 
belligerent  citizens  in  their  private  capacity,  shall  be  absolutely  free, 
without  distinction  between  such  commodities  as  may  or  may  not 
possess  the  character  of  munitions  of  war. 

b.  Neutral  citizens  in  their  private  capacity  may  trade  with 
belligerent  states  in  their  corporate  capacity,  whether  directly 
through  their  public  officers  or  indirectly  through  private 
agents. 

c.  Neutral  citizens  may  give  or  lend  money  or  any  other  commo- 
dities, whether  possessing  the  character  of  munitions  of  war  or  not, 
to  belligerent  citizens,  or  to  belligerent  states. 

cL  The  neutral  state  shall  not  be  bound  to  inquire  into  the 
motives  which  may  lead  to  transactions  between  its  citizens  in  their 
private  capacity,  and  belligerent  citizens  or  states ;  and  it  shall  be  no 
bi-each  of  neutrality  though  these  tmusactions  should  not  be  entered 
into  for  purposes  of  gain. 

e.  The  neutral  flag  shall  cover  both  neutral  and  belligerent  pro- 
perty, without  distinction  between  what  may  or  may  not  possess 
the  character  of  munitions  of  war. 

/.  The  Eight  of  Search  shall  be  limited  to  the  ascertainment  of 
the  nationality  of  the  vessel,  and  the  fact  that  the  cargo  is  the  pro- 
perty of  private  persons. 

g.  The  registration  of  the  vessel  in  the  neutral  country  in  the 
name  of  a  neutral  citizen  in.  his  private  capacity,  shall  be  guaran- 
teed by  the  neutral  state ;  and  if  any  question  as  to  its  genuineness 
shall  arise,  such  question  shall  be  decided  by  arbitration. 

A.  In  so  far  as  its  genuine  character  is  not  disputed,  such  regis- 
tration shall  be  accepted  as  conclusive  of  all  questions  as  to  its  real 
ownership.  The  onus  of  proving  that  the  cargo,  or  any  portion  of 
it,  belongs  to  a  neutral  government,  and  that  it  is  destined  for  a 
belligerent  port-,  shall  re'st  with  the  belligerent  who  makes  the  alle- 
gation, and  the  question  shall  be  decided  by  arbitration. 

i.  Belligerent  ships  shall  be  entitled  to  ent^r  the  ports  of  neutral 
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states  and  to  trade  with  neutral  citizens  in  their  private  capacity, 
in  commodities  of  every  kind,  without  reference  to  their  object,  or 
to  whether  or  not  they  be  given  for  value  received. 

j,  Neutral  citizens  in  their  private  capacity  shall  be  entitled  to 
convey  commodities,  including  arms  and  munitions  of  war,  to 
belligerent  citizens  or  belligerent  states,  whether  by  land  or  by  sea. 

h  Neutral  citizens  in  their  private  capacity  shall  be  entitled  to 
construct  ships  of  war,  to  prepare  them  for  the  reception  of  their 
equipment,  and  to  sell,  lend,  or  give  them  to  belligerent  citizens 
or  belligerent  states,  whether  within  the  neutral  territory  or  else- 
where. 

/.  The  neutral  iSag  shall  cover  ships  constructed  for  warlike 
purposes,  so  long  as  they  are  neither  armed  nor  equipped,  and  con- 
tinue to  be  registered  as  the  property  of  neutral  citizens. 

m.  The  neutral  flag  shall  cover  all  commodities,  munitions  of 
war  included,  on  boaid  of  such  ships  so  long  as  they  are  stowed  as 
ordinary  merchandise,  and  the  crew  are  unarmed. 

n.  The  responsibility  of  the  neutral  state  for  the  conduct  of  the 
crews  of  such  .ships  shall  cease  when  they  quit  neutral  waters. 

o.  The  neutral  registration  shall  cease  to  guarantee  the  property 
of  a  ship  which  equips  herself,  or  procures  an  equipment,  after  she 
has  quitted  neutral  waters ;  and  she  shall  be  liable  to  be  seized 
under  the  neutral  flag,  her  whole  cargo  confiscated,  and  her  crew 
detained  as  prisoners  of  war. 

3rd.  Erdistment 

a.  Neutral  citizens,  not  in  the  service  of  the  neutral  state  at  the 
commencement  of  the  war  or  afterwards,  shall  be  entitled  to  enlist 
in  the  service  of  either  belligerent,  either  within  the  neutral  state 
or  elsewhere ;  but  their  neutral  citizenship  shall  cease  from  the 
moment  that  the  fact  of  such  enlistment  is  proved  io  the  satisfac- 
tion of  the  neutral  state.  % 

h.  Neutral  citizens  so  enlisting  shall  be  regarded  from  the 
moment  of  enlistment  as  citizens  of  the  belligerent  state  whose 
service  they  have  joined.  They^hall  not  be  liable  to  seizure  in  a 
private  vessel  carrying  the  neutral  flag  and  possessing  a  neutral 
registration,  so  long  as  they  commit  no  act  of  hostility ;  but  their 
conveyance  by  a  public  ship,  or  any  ship  belonging  to  the  neutral 
state  beyond  neutral  waters,  shall  be  regarded  as  a  breach  of 
neutrality. 

c.  Where  an  Extradition  Treaty  subsists  between  the  neutral 
state  and  a  belligerent,  other  than  the  belligerent  into  whose  service 
a  private  citizen  has  entered,  such  citizen,  whilst  he  continues 
within  the  jurisdiction  of  the  neutral  state,  shall  be  liable  to  be 
surrendered  imder  such  treaty ;  but  it  shall  be  regarded  as  a  breach 
of  neutrality  on  the  part  of  the  belligerent  to  whom  he  is  surrendered 
if  the  citizen  so  given  up  be  treated  with  greater  severity  than 
an  ordinary  prisoner  of  war. 

d,  A  belligerent  formerly  a  citizen  of  a  neutiul  state  shall  be  en- 
voi* XIX.  NO.  ccxxvm. — ^DEC.  1875.  2  % 
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titled  to  no  protection  from  his  own  state,  either  diplomatically  or 
otherwise,  so  long  as  he  holds  the  commission  of  a  belligerent ;  bat 
on  renouncing  such  commission,  whether  at  the  termination  of  the 
war  or  previously,  it  shall  not  be  regarded  as  a  breach  of  neutrality 
though  his  former  citizenship  should  be  restored  to  him. 

I  submit  these  rules  to  th6  consideration  of  international 
jurists,  chiefly  for  the  purpose  of  illustrating  the  distinction  for 
which  I  contend  between  the  position  of  the  neutral  state  in  its 
corporate  capacity,  and  when  viewed  as  an  aggregate  of  private 
persons.  I  am  far  from  imagining  that,  even  when  adjusted  to 
existing  circumstances  by  persons  possessing  greater  practical 
knowledge  than  I  at  all  pretend  to,  they  would  ever  entirely 
satisfy  any  two  belligerents  at  the  same  time.  That,  I  fear,  is  what 
no  neutral  laws  can  hope  to  accomplish.  But  over  our  existing 
neutral  laws  they  would'  have,  I  think,  these  two  great  advantages ; 
— they  would  admit  of  being  really  observed  by  neutral  powers ; 
and,  when  so  observed,  they  would,  without  interfering  with  the 
private  rights  of  private  neutral  citizens,  be  impartial  in  reality, 
whether  they  were  felt  by  belligerents  to  be  so  or  not  It  is  on  this 
latter  ground  mainly  that  I  urge  their  claim  to  scientific  recogni- 
tion by  the  Institute,  and  that  I  hope  they  may,  in  principle  at  all 
events,  commend  themselves  to  peace-loving  powers. 
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These  are  fish  which  have  not  been  expressly  treated  of  by  any  of 
our  institutional  writers,  and  have  not  been  the  subject  of  any 
express  question  or  decision  in  our  Supreme  Courts.  In  con- 
sequence, however,  of  their  being  specifically  mentioned  in  some 
recent  Acts  of  Parliament,  it  is  interesting  to  inquire  on  what  legal 
footing  they  previously  stood. 

In  the  ancient  feudal  law  of  Scotland,  certain  rights  in  regard  to 
fish  and  fishing  were  held  to  be  among  the  exclusive  privileges  of 
the  Sovereign.  He  had  the  exclusive  right  to  sturgeons  and 
dolphins,  and  to  whales  and  other  large  fish  above  a  certain  size. 
Such  fish  were  called  royal  fish.  Wherever  they  were  caught  on  the 
coasts  of  the  Kingdom,  or  whoever  might  catch  them,  they  were 
liable  to  be  claimed  on  behalf  of  the  Sovereign.  -  He  had  the 
exclusive  right,  by  himself  and  his  grantees,  or  others  authorized  by 
him  or  them,  to  fish  for  salmon,  wherever  he  might  choose  to  do 
so,  or  wherever  he  might  authorize  them  to  do  so.  This  privilege 
was  on  a  different  footing  from  that  of  his  right  to  what  were 
known  as  royal  fish.  It  included,  of  course,  the  right  to  the  salmon 
when  caught,  but  it  did  not  extend  to  salmon  caught  by  third 
parties,  in  violation  or  disregard  of  the  royal  privileges.  These, 
when  taken,  belonged  to  the  captors  as  their  own  property,  subject 
to  such  redress  as  might  be  afforded  by  the  civil  law,  if  it  were 
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found  necessary  to  call  for  its  protection,  which  it  might  not  pro- 
bably be,  unless  the  aggression  was  of  a  large  or  important  nature. 
In  point  of  fact,  except  in  the  larger  rivers,  the  privileges  of  the 
Sovereign  and  his  grantees,  in  regard  to  salmon,  were  not  carried  to 
an  extreme  or  very  exclusive  extent.  Very  little  attention  was 
given  to  the  smaller  streams,  and  the  sea  coasts  were  not  thought 
of,  as  it  is  only  since  the  middle  of  the  last  century  that  any  re- 
munerative mode  of  salmon-fishing  in  regard  to  them  has  been 
known  or  practised. 

Leaving  whales  and  sturgeons  out  of  view,  it  may  be  said  that 
the  right  of  fishing  for  salmon  is  the  only  exclusive  right  of  the 
kind  which  has  been  recognized  by  the  ancient  law  of  Scotland  as 
falling  within  the  proper  privileges  of  the  Sovereign.  Before  the 
Union,  it  appears  to  have  been  occasionally  assumed  by  the  officers 
of  the  Crown,  acting  in  Scotland,  either  of  their  own  accord,  from 
ideas  of  prerogative  that  are  now  obsolete,  or  from  motives  that 
cannot  now  be  ascertained,  that  the  rights  of  the  Crown  extended 
to  other  fishings,  such  as  white  fishings  in  the  sea  and  the  like,  and 
grants  have  been  made  in  name  of  the  Crown  of  such  fishings,  but 
they  have  received  no  attention,  and  it  has  never  been  attempted  to 
maintain  or  enforce  them. 

The  legal  right  of  salmon-fishing  could  not  be  acquired  or  held 
by  a  subject,  as  a  permanent  and  patrimonial  right,  except  by 
formal  written  grant  from  the  Crown.  Such  grants  were  usually 
given  along  with  feudal  grants  of  land,  by  a  clause  cum  salmonibus 
piacationibus,  but  a  grant  of  the  right  of  salmon-fishing  might  be 
given  separately,  without  any  accompanying  grant  of  land.  The 
right  to  salmon-fishing  is  also  held  to  be  acquired  by  any  person 
holding  a  grant  of  land  from  the  Crown,  with  a  clause  cum  pis- 
cationibvs,  followed  by  exclusive  possession  of  the  salmon-fishings 
for  the  prescriptive  period  of  forty  years. 

The  question  then  arises,  whether  or  not  the  word  salmon,  as 
used  by  our  institutional  writers,  and  as  used  in  these  grants, 
included  anything  more  than  the  species  of  fish  familiarly  known 
by  that  name,  and  its  young,  and  whether,  in  particular,  it  includes, 
or  does  not  include,  any  of  the  speciea  of  fish  known  as  sea-trout, 
bull-trout,  whitling,  or  the  like.  The  word  salmon,  as  so  used,  is 
not  expressly  defined  or  explained.  But  it  does  not  seem  to  require 
explanation.  It  is  obviously  used  and  applied  to  the  fish  familiarly 
known  as  sahnon,  in  a  manner  which  can  only  mean  and  include 
that  fish,  and  no  other.  There  is  no  indication,  in  any  way,  that 
the  word  was  to  be  extended  beyond  the  species  so  named,  and 
according  to  the  legal  principles  of  interpretation  all  grants  of 
monopolies,  and  other  grants,  fall  to  be  strictly  construed.  The 
word  salmon,  per  se,  as  used  in  reference  to  the  rights  of  the  Crown, 
and  in  grants  from  the  Crown,  can  no  more  mean  or  include  trout, 
than  the  woid  trout,  per  se,  can  mean  or  include  salmon. 

The  right  to  take  salmon,  in  one  aense,  may  be  said  to  include 
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the  right  of  trout-fishing,  because  the  owner  of  the  salmon-fishing 
has  always  more  opportunity  of  catching  trout,  especially  large 
one>8,  than  any  other  person.  He  has  always  the  same  right  as 
other  members  of  the  public  to  take  them,  and  to  keep  them  when 
he  gets  them.  But  this  is  different  from  his  having  any  exclusive 
right  to  fish  for  them. 

Salmon,  from  their  value  and  from  the  peculiarities  of  their 
habits,  seem  to  have  long  formed  a  subject  of  legislative  attention 
and  care,  more  especially  as  regards  their  protection  during  the 
breeding  season.  The  period  during  which  they  were  supposed 
to  be  breeding  was  defined  by  law,  and  they  were  not  allowed 
to  be  captured  during  the  period  so  defined. 

The  earliest  statute  on  the  subject  which  has  came  down  to  us  is 
one  of  James  I.  This  statute  (1424,  c.  25)  is  in  the  following 
terms,  viz. : — **  Quha  sa  ever  be  convict*  of  slauchter  of  salmonde  in 
time  forbidden  be  the  law,  he  sail  pay  fourtie  shillings  for  the  un- 
law, and  at  the  third  time,  gif  he  be  convict  of  sic  trespasse,  he  sail 
tyne  his  life,  or  then  bye  it."  The  terms  of  this  statute  referring  to 
"  the  time  forbidden  be  the  law  "  show  that  there  must  have  been 
previous  legislation,  which  is  now  no  longer  extant.  Under  such 
an  Act  as  this,  it  would  have  been  a  very  serious  question  indeed 
whether  the  word  "  salmonde  "  included  anything  else  than  the  fish 
so  known.  It  would  scarcely  have  satisfied  the  logic,  even  of  these 
rude  times,  to  have  put  a  man  to  death  for  kilUug  a  sea-trout,  or 
any  other  trout,  under  an  Act  of  Parliament  directed  against  the 
killing  of  salmon. 

This  Act  of  James  I.  is  followed  by  a  whole  series  of  Acts  of  the 
same  nature  directed  against  the  killing  of  salmon  in  forbidden 
time.  Some  of  these  Acts  mention  salmon,  kipper,  black  fish,  and 
red  fish  in  forbidden  time,  and  the  smolts  and  fry  of  salmon,  but  in 
not  one  of  them  is  there  any  mention  of  trout  or  other  fish  as  being 
withdrawn  from  the  operation  of  the  common  law.  The  terms 
kipper,  black  fish,  and  red  fish,  are  well  known  terms  applicable  to 
salmon  at  different  states  of  their  physical  condition. 

There  is  another  series  of  Acts  of  Parliament  against  the  erection 
of  cruives,  yairs,  and  other  fixed  engines,  on  the  ground  that  they 
are  destructive  to  salmon,  and  to  the  fry  of  salmon,  and  all  other 
fishes,  but  these  are  Acts  passed  as  matter  of  public  policy  for  the 
general  protection  of  fish  from  destruction  by  what  were  thought 
to  be  improper  methods,  and  do  not  apply  to  the  present  question. 

There  is  nothing  to  be  found  in  any  work  on  the  Law  of  Scot- 
land previous  to  the  year  1828  as  to  sea-trout  or  bull-trout,  as  dis- 
tinguished from  other  trout,  neither,  in  any  of  the  multifarious 
litigations  which  have  taken  place  in  Scotland  in  regard  to  salmon- 
fishing,  does  any  claim  appear  to  have  been  made  at  any  time  by 
the  grantees  of  these  fishings  to  any  kind  of  trout  in  public  waters, 
as  falling  within  their  exclusive  rights. 

Except  a  few  general  remarks,  there  is  not  much  to  be  found  in 
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those  works  as  to  any  kind  of  local  fishing  except  salmon-fishing. 
Lord  Stair,  in  his  Institutes,  2, 3,  §  69,  says  that  "  there  are  common 
freedoms  of  every  nation  to  fish  in  the  sea,  or  in  brooks  or  rivers,  for 
common  fishes,  without  any  special  concession  from  the  king  or  other 
superior."  He'  does  not  specify  '^hat  he  means  by  common  fishes, 
but  from  the  manner  in  which  the  passage  occurs,  he  probably 
means  all  fish  other  than  salmon  and  their  young.  Professor  Bell, 
in  his  Principles  of  the  Law  of  Scotland,  §  747,  says,  with  regard 
to  fishing  for  trout,  which  presumably  includes  sea-trout,  that  "  in 
a  public  river  access  to  the  banks,  or  to  the  water  by  a  boat,  gives 
to  any  one  a  right  to  fish."  And  the  late  Lord  President  Colonsay, 
in  the  case  of  Somerville  v.  Smith  (22d  Dec.  1859,  22  D.  p.  279), 
said  that  he  "  knew  of  no  law  to  restrain  a  person  from  fishing  for 
trout  wherever  he  might  find  them,"  provided,  of  course,  that  he 
had  legal  access  to  the  place. 

The  Orkney  and  Shetland  Islands  afford  a  remarkable  practical 
illustration  to  the  same  effect.  In  these  islands  there  are  no 
salmon,  because  there  are  no  rivers,  but  the  bays  and  small  streams 
abound  with  sea-trout.  It  has  never  been  maintained,  or  even 
suggested,  that  the  right  of  fishing  for  these  trout  is  the  exclusive 
property  of  the  Crown  and  its  grantees. 

It  is  remarkable  that,  previous  to  the  year  1828,  except  as 
regards  close  time  or  forbidden  time,  there  was  no  law  or  statute 
in  Scotkndjmaking  the  taking  of  salmon  by  unauthorised  persons  a 
criminal  offence.  The  old  Highland  saying,  that  "  it  was  no  crime 
to  take  a  fish  from  a  river,"  seems  to  have  been  literally  true.  But 
in  that  year,  the  Act  9  Geo.  IV.  c.  39,  known  as  Mr.  Home  Drum- 
mond's  Act,  was  passed,  under  which  such  taking  of  salmon  was 
made  penal.  This  Act  is  to  the  effect  that, "  if  any  person  shall 
trespass  on  any  ground,  or  in  or  upon  any  river,  stream,  water- 
course, or  estuary,  with  intent  to  kill  salmon,  grilse,  sea-trout,  or 
other  fish  of  the  salmon  kind,  such  person  shall  forfeit  and  pay  not 
less  than  10s.,  and  not  exceeding  £5." 

It  will  be  observed  that  the  phrase,  "  other  fish  of  the  salmon 
kind  "  is  used  in  this  Act.  This  is  a  new  phrase,  then  introduced 
for  the  first  time  into  our  legislation.  It  does  not  occur  in  any  of 
the  ancient  Acts,  or  in  any  of  the  previous  legal  discussions  or  liti- 
gations in  regard  to  salmon.  It  belongs  to  the  modem  science  of 
natural  history,  and  describes  a  classification  which  includes  not 
only  salmon,  but  all  other  fish  which,  according  to  certain  funda- 
mental parts  and  features  belonging  to  them  in  common,  may  be 
held  by  naturalists  to  belong  to  the  genus  of  which  the  salmon  is 
taken  as  the  type.  The  legal  effect  of  the  phrase  will  better  be 
discussed  in  connection  with  the  Act  of  1844,  to  be  afterwards 
referred  to. 

The  Act  of  1828,  as  to  fish  other  than  salmon  in  public  waters, 
was  found  to  be  defective,  as  regards  what  may  be  supposed  to 
have  been  the  objects  of  its  promoters.    Notwithstanding  the  scope 
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of  the  phrase  "  other  fish  of  the  salmon  kind,"  fish  in  public  waters, 
other  than  salmon  properly  so  called  and  their  young,  were  not  the 
property  of  any  person,  and  the  Act  of  1828  did  not  make  them 
so.  The  word  trespass,  as  regards  such  other  fish  was  not  applic- 
able, and  they  therefore  remained  very  much  on  the  same  footing 
as  before. 

But  in  1844  the  Act  7  &  8  Vict.  c.  95  was  passed,  in  supple- 
ment of  the  Act  of  1828.  It  enacts,  "  that  if  any  person,  not 
having  a  legal  right  or  permission  from  the  proprietor  of  the 
salmon-fishing,  shall  wilfully  take,  fish  for,  or  attempt  to  take  in  or 
from  any  river,  stream,  lake,  water,  estuary,  firth,  sea-loch,  creek, 
,  bay,  or  shore  of  the  sea  in  Scotland,  any  salmon,  grilse,  sea-trout, 
whitling,  or  other  fish  of  the  salmon  kind,  such  person  shall  forfeit 
and  pay  a  sum  not  less  than  ten  shillings  and  not  exceeding  five 
pounds,"  etc. 

The  effect  of  this  last  Act  is  practically  to  take  from  the  general 
public,  and  to  make  over  to  the  owners  of  the  salmon-fishings,  in 
addition  to  the  salmon,  every  other  species  and  variety  of  fish  that 
fall  to  be  comprehended  under  the  phrase,  "other  fish  of  the 
salmon  kind,"  in  so  far  as  in  public  waters.  The  Act  does  not  do 
this  in  direct  or  open  terms,  but  by  preventing  all  other  persons 
from  taking  these  fish  without  the  leave  of  the  salmon  owners,  it 
virtually  does  the  same  thing.  The  terms  in  which  this  has  been 
done  at  the  same  time  illustrate  the  historic  view  which  has  now 
been  tetken.  The  Act  does  not  say  that  the  proprietors  of  the 
salmon-fishings  are  also  proprietors  of  the  other  fish.  On  the 
contrary,  it  uses  language  which,  by  its  own  contra-distinction,  shows 
that  it  does  not  hold  them  to  be  so,  although  in  efiect  it  gives  them 
all  the  rights  and  privileges  of  being  so. 

The  following  extract,  from  Mr.  Charles  Stewart's  recent  work  on 
"Rights  of  Fishing,"  is  in  accordance  with  the  views  which  have  just 
been  expressed,  viz.: — "The  Crown  holds  the  right  of  fishing 
salmon,  but  it  may  be  questioned  whether  that  right  extends  to  all 
fish  of  the  salmon  kind.  Sea-trout  and  bull-trout  are  perhaps  *fish 
of  the  salmon  kind,'  and  the  Salmon  Acts  expressly  declare  them 
to  be  included  in  their  operation,  but  in  a  question  of  title,  cair  the 
right  to  fish  for  them  be  held  to  be  iyUer  regalia  ?  " 

In  regard  to  what  are  public  rivers,  possibly  all  rivers  about  or 
exceeding  the  size  of  the  Water  of  Leith  at  Edinburgh  may  be  held 
to  be  so.  See  the  case  of  Downie  v.  The  Earl  of  Moray,  12th 
Nov.  1825,  4  S.  p.  167. 

The  question  remains  as  to  whether  or  not  the  common  river- 
trout  wliich  are  classified  by  naturalists  as  the  salmofario  are  com- 
prehended within  the  words  "  or  other  fish  of  the  salmon  kind." 
We  reserve  that  point  from  the  present  article,  which  is  merely 
intended  as  a  partial  sketch  of  a  somewhat  obscure  but  not 
imimportant  section  of  our'law. 
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TffE  recent  decision  of  the  Court  of  Justiciary  in  the  case  of  Wilson 
(Oct.  20,  1875,  13  Scottish  Law  Reporter^  4),  may  have  given  not  a 
little  surprise  to  some  students  of  legal  reports.  That  a  man  who 
was  charged  with  an  act  of  theft,  even  although  it  was  an  aggravated 
act,  should  be  denied  the  privilege  of  bail,  upon  the  ground  that  he 
stood  charged  with  a  capital  crime,  may  seem  strange  to  those  who 
always  associate  capital  offences  with  capital  punishments.  For  in 
these  days  even  a  conviction  of  murder  is  so  seldom  followed  by  an 
execution,  that  we  are  apt  to  think  that  capital  crimes  have  dis- 
appeared altogether.  We  cannot  bring  ourselves  to  imagine  that 
a  pickpocket  who  relieves  a  man  of  his  watch  at  a  railway  station 
is  even  theoretically  in  danger  of  the  gallows.  But  in  strict  law  it 
wQuld  appear  such  a  man,  if  convicted,  must  be  hanged,  and  is 
only  saved  by  the  clemency  of  that  all  powerful  being,  the  public 
prosecutor. 

This  subject  of  bail  does  not  throw  a  very  favourable  light  upon 
our  ancient  criminal  law.  Where  wise  laws  are  enforced  with  a 
strong  hand,  we  should  naturally  expect  to  find  discretion  exercised 
in  the  granting  of  such  a  privilege  as  bail.  The  exercise  of  this 
discretion  in  modem  times  is*  indeed  well  illustrated  by  this  very 
case  of  Wilson.  But  in  the  administration  of  our  criminal  law  in 
early  ages,  we  find  the  distinction  between  bailable  and  non- 
bailable  offences  by  no  means  regularly  observed.  The  statute  law, 
indeed,  countenanced  such  a  distinction,  but  the  practice  does  n«t 
seem  to  have  been  in  accordance  with  the  law,  nor  is  it  difficult 
to  see  why  this  should  have  been  so.  In  days  when  our  Judges 
were  corrupt,  our  exchequer  in  need  of  funds,  and  our  prisons 
insecure,  an  offer  of  bail  was  very  likely  to  meet  with  acceptance, 
and  the  nature  of  the  offence  charged  was  apt  to  be  overlooked. 
Bail  in  short  would,  in  many  cases,  just  be  the  ransom  paid  by  a 
powerful  man  who  had  got  himself  into  trouble,  and  took  this  con- 
venient way  of  escaping  more  serious  consequences. 

The  fourth  book  of  the  JRegiam  Majestatem,  which  treats  "  of 
cavsses  criminall,"  directs  that  "  the  defender  quha  is  accused  sail 
be  attached  te  saif  and  sure  pledges,  and  gif  he  has  not  pledges  he 
sail  b^  imprisoned."  In  other  "pleyes  (the  writer  has  been  dealing 
with  the  crime  of  treason)  of  felonie  and  crimes  he  quha  is  accused 
uses  to  be  lettin  frie,  he  find  and  sufficient  pledges  for  him ;  except 
it  be  in  the  mute  of  manslauchter,  in  the  whilk  it  is  otherwayes 
statute  and  ordained,  to  the  feare  and  terrour.  of  all  others." 

We  thus  find  that  by  our  most  ancient  law  a  distinction  was 
made  between  murder  and  other  crimes.  The  law  was  rendered 
more  strict  by  the  Act  of  Eobert  III.  c.  14,  which  prohibited  bail 
from  being  taken  in  the  case  of  certain  other  offences — as  treason, 
coining,  aggravated  theft.    But  in  the  opinion  of  more  than  one 
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eminent  legal  writer,  tbe  practice,  in  spite  of  such  a  statute,  was  very 
lax.  Burnet,  after  mentioning  the  Act  of  Robert  as  a  remedy  for 
the  former  law,  says — "  But  such  continued  to  be  the  situation  of 
this  country  and  the  insuflBciency  of  its  police,  that  long  after  the 
above  period  *  caution  to  underlie  law  *  \Vas  received  in  almost 
every  case,  treason  alone  excepted,  sometimes  without  even  an 
attempt  to  arrest  the  person  in  the  first  instance,  and  at  other  times 
as  a  ground  for  discharging  him  after  arrest."  The  later  statutes 
seem  to  have  countenanced  such  a  practice.  Thus  the  Act  of 
1487,  c.  100,  which  deals  with  •  men-slayers,  directs  that  they 
are  to  be  charged  to  appear  within  six  days,  and  failing  their 
doing  so,  and  finding  security,  are  to  be  put  to  the  horn.  The 
Act  of  1540,  c.  11?,  which  is  "  anent  burning  of  comes,  raising 
of  fire,  and  ravishing  of  women,"  makes  similar  directions  with 
regard  to  procedure  in  the  case  of  parties  charged  with  these 
oflfences.  From  certain  entries  in  the  Books  of  Adjournal,  mentioned 
by  Hume,  it  would  appear  that,  in  the  seventeenth  century,  persons 
charged  with  housebreaking,  rape,  and  even  murder,  were  released 
on  finding  baiL  The  opinion  of  Hume,  however,  is  that  the  statutes 
last  referred  to  did  not  confer  upon  the  prisoner  a  right  to  demand 
bail  (as  at  present  in  the  case  of  minor  ofifences),  but  just  gave  to  the 
magistrrate  a  discretion  to  allow  or  refuse  it  as  he  thought  fit  in  the 
whole  circumstances  of  the  case.  For  **  it  is  difficult,"  he  says,  "  to 
believe  that  any  police  could  ever  be  maintained  under  a  system 
which  uniformly  allowed  so  great  a  latitude  of  dismissing  the 
highest  and  most  notorious  offenders  on  so  insecure  a  footing." 
It»  is  to  be  feared  indeed  that  this  discretion  was  often,  as 
Burnet  suggests,  made  use  of  for  the  oppression  of  the  individual. 

After  the  Eevolution  attention  was  early  directed  to  the  abuses 
which  had  arisen  in  the  administration  of  the  criminal  law  in 
Scotland.  In  the  Declaration  of  the  Estates  of  the  Kingdom,  in 
1689,  one  of  the  evil  deeds  charged  against  James  VII.  is  "  exacting 
extravagant  bale."  The  Act  of  1701,  c.  6,  was  accordingly  passed 
with  the  view  of  removing  abuses  which  had  gained  strength 
during  the  arbitrary  rule  of  the  last  of  the  Stuarts.  Burnet  justly 
remarks  that  the  people  of  Scotland  must  view  tliis  statute  "  as  one 
of  the  greatest  benefits  conferred  upon  them  by  the  Eevolution, 
whether  it  be  held  as  a  law  declaratory  only  of  their  former  rights, 
or  as  introducing  provisions  in  favour  of  the  subject  which  had  not 
previously  been  eithep  so  well  defined  or  observed  in  practice." 
Its  chief  object  is  the  protection  of  accused  persons.  This  object  it 
secures  in  various  ways  by  preventing  hasty  apprehensions  and 
undue  delay  in  the  course  of  the  trial,  as  well  as  by  defining 
the  law  of  bail,  and  fixing  the  maximum  amount  to  be  paid  as 
bail  by  different  classes  of  the  community.  It  statutes  and  ordains 
"  that  all  crimes  not  inferring  capital  punishment  shall  be  bailable." 
The  Judge  to  whom  an  application  for  bail  is  made  is  first  to 
determine,  whether  the  crime  charged  is  bailable  or  not,  and 
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secondly,  to  modify  the  sum  for  which  the  hail  is  to  be  found.  A 
question  which  is  at  once  raised  by  the  expression  just  quoted 
above  is,  What  is  the  precise  meaning  of  a  "  crime  inferring  capital 
punishment  ? "  We  all  know  that,  in  a  former  age,  crimes  in  them- 
selves insignificant  were  from  motives  of  policy  rendered  capital  by 
statute.  Thus,  when  Popery  was  greatly  dreaded,  it  was  a  capital 
offence  to  say  mass  or  (when  planting  had  to  be  encouraged)  to  pull 
up  a  young  tree ;  again,  a  number  of  crimes  have  it  appears  been 
punished  at  common  law  with  death  at  one  time  or  another. 

Is  a  Judge  entitled  to  refuse  bail  in  the  case  of  all  these  crimes  ? 
If  so,,  the  prisoner's  case  is  a  hard  one.  On  the  other  hand,  it 
would  be  clearly  inexpedient  to  limit  the  refusal  of  bail  to  the  case 
of  a  charge  of  murder — ^now  the  only  crime  actually  punished  with 
death — or  to  such  crimes  as  by  existing  statute  are  declared  to 
be  non-bailable.  In  Wilson's  case  the  Court  went  upon  the  ground 
stated  by  Hume  in  his  remarks  upon  this  subject.  He  says,  "  If 
the  crime  is  clearly  capital,  and  may  be  prosecuted  to  that  extent, 
it  is  no  conclusive  argument  for  admitting  to  bail  that  the  rigour  of 
the  law  has  not  lately  or  ordinarily  been  applied  to  such  offences ; 
nor  can  the  prisoner  insist  with  the  prosecutor  to  declare  or  take  his 
resolution  whether  he  will  or  will  not  insist  for  the  full  pains  of 
law."  Now  the  question  is  in  Wilson's  case,  just  as  was  the 
offence  with  which  he  was  charged,  clearly  capital.  That  offence 
was  the  theft  of  a  gold  watch,  aggravated  by  previous  conviction. 
No  crime  has  met  with  a  greater  variety  of  punishments  than 
theft,  because  it  is  a  crime  the  seriousness  of  which  depends  upon 
a  number  of  circumstances.  Thus  by  the  Leges  Burgorum  a  person 
was  to  be  put  to  death  if  he  stole  to  the  value  of  thirty-two 
pennies  and  a  half.  At  another  time  theft  by  a  member  of  the 
upper  classes  was  dealt  with  and  punished  as  treason.  The  sen- 
tence following  upon  a  conviction  of  theft  in  comparatively  modem 
times  has,  as  appears  from  the  cases  quoted  by  Hume,  varied  re- 
markably. A  capital  sentence  has  certainly  been  pronounced,  and 
even  carried  into  execution,  within  this  century.  On  the  other 
hand,  minor  acts  of  theft  seem  to  have  been  dealt  with  leniently. 
It  need  hardly  be  said  that  a  capital  conviction  in  any  case  of  theft, 
however  serious,  is  now  out  of  the  questi6n.  According  to  Hume, 
who  has  carefully  examined  the  records  of  the  Justiciary  Court,  an 
act  of  theft  was  only  punished  capitally  if  furtum  grave,  or  aggi*a- 
vated  either  by  habit  and  repute  or  previous  convictions.  "  But 
what,"  says  he,  "  shall  be  esteemed  a  furtum  grave  or  great  theft 
such  as  shall  bring  the  panel  into  hazard  of  his  life  ?  And  he 
goes  on  to  point  out  that  the  circumstances  brought  out  at  the  trial 
may  have  to  be  taken  into  account.  Our  most  recent  writer 
upon  criminal  law  seems  to  treat  the  distinction  oi  furtum  grave  as 
now  quite  obsolete.  There  seems  to  be  no  fixed  rule  as  to  the 
number  of  previous  convictions  requisite  to  render  an  act  of  theft 
a  capital  offence.     This  matter  also  depends  entirely  upon  cir- 
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cumstances.  It  would  therefore  appear,  looking  to  Wilson's  case, 
that  a  very  great  discretion  indeed  is  vested  in  the  Lord  Advocate. 
Upon  the  plea  that  a  crime  is  still  in  strict  law  capital,  he  could 
refuse  bail  in  certainly  the  great  majority  of  offences.  It  is  surely 
desirable  that  the  class  of  non-bailable  offences  should  be  distinctly 
set  forth  by  statute.  A  list  of  such  offences  has  indeed  been 
made  out  for  the  guidance  of  Crown  ofl&cials,  but  of  course  it  has 
no  binding  authority. 


THE  ADMINISTRATION  OF  JUSTICE  IN  RUSSIA  AS 
ILLUSTRATED  BY  ITS  PROVERBS. 

Ballads  do  not  make  the  history  of  a  country— ^a^«  Fletcher  of 
Saltoun — otherwise  Scotland  would  be  Jacobite ;  but  they  help.  If  it 
is  probable  that  ballads  tend  to  make  the  history  of  a  country, 
it  is  certain  that  proverbs  illustrate  the  sentiments  of  its  people. 
From  an  article  on  "  Russian  Proverbs,"  in  the  last  number  of  the 
Quarterly RevieWyVf^  make  the  following  extracts  illustrative  of  the 
popular  sentiment  among  the  Muscovites  regarding  the  adminis- 
tration of  justice: — 

"  That  it  was  tembly  corrupt  many  of  them  assert  or  suggest  *  Fear 
not  the  law,  but  the  judge/  says  one ;  '  God  loves  the  just,  but  judges 
lovo  the  pettifogger,*  is  a  Siberian  saying;  *  What  are  laws  to  me,  if  I 
know  the  judges ) '  asks  a  third ;  while  a  number  of  others  chime  in  with, 
*  Before  God  with  justice,  but  before  the  judge  with  coin  ; '  or,  *  Before 
God  set  a  taper,  before  the  judge  a  purse ; '  or,  'A  judge  is  like  a  car- 
penter ;  what  he  wants,  that  he  carves  out ; '  or,  '  The  devils  themselves 
have  scratched  their  heads  at  such  a  decision.'  Bribes  were  always  for- 
bidden; but,  in  the  sixteenth  century,  judges  were  allowed  on  Easter 
Sunday  to  receive  money  as  well  as  the  customary  '  red  egg,'  whence  arose 
the  saying,  thinks  Snegiref,  which  asserts  that  '  Eggs  are  dear  on  Easter 
Sunday,' — one  which  now  means  that  every  service  is  dear,  or  well 
appreciated  on  that  day.  Of  the  Yaryzhha^  a  kind  of  police-officer,  the 
memory  is  preserved  in  the  warning,  that  '  He  who  consorts  with  a 
Yaryzhka  will  find  himself  without  a  shirt.' 

*'  To  the  administration  of  justice  numerous  proverbs  refer — usually 
in  unfavourable  terms — holding  that  *  First  is  most  right ; '  or,  *  The 
stronger  is  the  most  in  the  right.'  To  civil  cases  allude  the  statements 
about  sureties  :  *  Who  goes  bail,  he  will  sufier,'  and,  *  I  bailed  him  out, 
he  taught  me  a  lesson ; '  and  about  witnesses :  '  A  wife  cannot  give 
evidence  against  her  husband,'  'A  Christianised  Jew  and  a  reconciled 
foe '  (are  not  to  be  trusted).  Peter  I.,  it  may  be  observed,  ordered  that 
not  only  should  not  a  man's  present  enemies  be  accepted  as  witnesses 
against  him,  but  not  even  his  professed  friends,  if  they  had  ever  been 
inimical  to  him.  '  A  sister  can  never  be  an  heiress  while  her  brother 
lives,'  is  merely  a  legal  statement ;  but  it  takes  a  genuinely  proverbial 
iorm  in  '  a  cut-off  slice  does  not  belong  to  the  loaf ' — a  married  daughter 
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being,  as  it  were,  cut  off  from  her  family  after  her  dower  has  been  paid. 
Among  proverbs  relating  to  criminal  law  :  '  Better  forgive  ten  guilty,  than 
punish  one  guiltless,'  is  threadbare  with  use ;  but  there  is  an  air  of  novelty 
about '  The  blood  of  the  guilty  is  water,  but  of  the  innocent  a  woe.'  *  By 
fighting  shalt  thou  not  be  righted,'  refers  to  ukases  against  '  self-help ' 
in  case  of  injury.  An  olden  proverb  says,  ^  One's  own  justice  is  shortest;' 
but  this  may  be  intended  only  for  princely  application.  '  Better  is  it  to 
die,  but  not  to  kiss  the  cross,'  is  a  proof  of  the  sanctity  attached  to  an 
oath  in  Eussia.  It  is  edifying  to  compare  the  solemnity  with  which  an 
oath  is  administered  at  the  present  day  in  a  Eussian  court  of  law  with 
the  corresponding  process  in  our  own  country.  [That  is  in  England. 
In  Scotland  the  mode  of  administering  the  oath  is  solemn,  even  in  thos6 
courts  which  recently  abolished  the  day  of  judgment.] 

"  To  the  employment  of  torture  as  a  means  of  getting  at  the  truth — 
a  blot  on  Eussian  justice  not  removed  till  1801 — allusion  is  often  made 
by  proverbs.  Sometimes'the  allusion  is  direct,  as  in  '  They  break  ribs  when 
they  torture  the  thief,'  or,  *  Thrice  torture  they  the  thief.'  The  latter 
saying  is  explained  by  the  fact  that  a  robber  might  be  tortured  three  times 
in  a  day ;  but  if  he  held  out,  he  could  be  tormented  no  more.  An 
insolvent  debtor,  or  a  peasant  behindhand  with  his  dues,  will  sometimes 
say,  even  in  modem  times,  '  Though  you  bum  me  to  a  cinder,  yet  have  I 
nowhere  to  turn  to ; '  words  which  have  long  lost  the  significance  they 
possessed  at  a  time  when  it  was  legal  to  roast  prisoners  on  a  spit,  or 
suspend  them  above  a  fire.  The  expressions,  also,  *  To  roll  into  a  duck,' 
and  '  To  bend  into  three  ruins,'  allude  to  the  ancient  custom  of  tying  a 
man  up  in  a  triply-folded  parcel.  Among  the  most  interesting  of  the 
indirect  allusions  is  the  following.  In  the  phrase,  'To  tell  all  one's 
secrets,'  the  word  for  '  secrets '  is  podnogotnaya.  It  is  derived  from  pod, 
under,  and  nogot^  the  nail,  and  bears  testimony  to  the  practice  of  extracting 
secrets  from  prisoners  by  driving  splinters  under  their  finger-nails — a 
practice  borrowed,  according  to  Karamsin,  from  the  Tartara  The  saying, 
'  Joke  not  above  a  rouble,'  and,  '  A  rouble  guards  the  head,'  are  supposed 
to  refer  to  an  ukaz  by  which  torture  was  forbidden  in  the  case  of  thefts 
of  small  sums.  It  was  issued  in  1722,  when  a  rouble  was  considered  a  large 
sum.  The  torture  by  the  dyha^  mentioned  in  '  Innocent  in  deed,  but 
on  the  dyba  guilty,'  consisted  in  hoisting  the  sufferer  into  the  air  by  a 
rope  fastened  to  his  hands  behind  his  back,  weights  being  attached  to  his 
feet.  In  this  position  he  was  scourged.  The  proverb  afterwards  changed 
into  'Innocent  in  deed,  but  on  paper  guilty,'  innocent  prisoners  being 
often  obliged  to  confess  to  crimes  which  they  had  not  committed.  The 
viska  seems  to  have  been  the  same  as  the  dyha.  Of  another  instrument 
of  torture,  the  knout,  the  origin  is  unknown.  Of  it  some  proverbs  speak, 
such  as  '  The  knout  is  not  the  devil,  but  it  will  seek  out  the  truth  j '  or, 
'  The  knout  is  not  the  archangel,  it  will  not  pluck  out  the  soul ; '  a  state- 
ment more  consolatory  than  correct. 

"  There  is  an  old  form  of  words  which,  although  not  a  proverb,  became 
proverbial,  and  therefore  may  be  mentioned  here  as  a  significant  com- 
mentary on  the  administration  of  justice  a  couple  of  centuries  ago  in 
Eussia.  Slovo  i  dyelOy  '  Word  and  deed ; '  thus  ran  a  formula  which  was 
long  capable  of  striking  terror  into  the  boldest  heart.  He  who  employed 
it  signified  thereby  that  he  had  something  of  importance  to  communicate, 
^ut  secretly,  with  reference  to  a  crime  against  the  State.     As  soon  as  hd 
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uttered  it,  whether  in-doors*[or  ont  of  doors,  at  a  gathering  in  the  market- 
place or  at  a  social  feast,  he  and  all  persons  compromised  hy  it  were  taken 
into  custody.  Then  began  a  process.  First  of  all  he  was  tortured,  to 
ensure  the  seriousness  of  his  charge. 

"To  other  judicial  ferocities  various  proverbial  sayings  bear  witness, 
many  of  which  are  now  used  in  utter  ignorance  of  their  original  signiti- 
cance.  Thus  of  a  molodets,  or  springald,  it  is  said :  '  Though  on  a  stake, 
yet  a  hawk,'  a  reference  to  the  horrors  of  impalement,  unknown  in  Eussia 
since  the  sanguinary  period  of  Biron's  regency,  when  the  Pretender 
Minitsky  was  impaled  in  1738.  The  phrase  'Inside  a  sack  and  into  the 
waters,'  alludes  to  the  former  practice  of  drowning  in  a  sack  wizards,  parri- 
cides, and  other  offenders.  The  common  Russian  expression  used  as  an 
equivalent  for  our  '  thunderstruck,'  or  '  rooted  to  the  ground,'  to  describe 
the  temporary  immobility  produced  by  sudden  fear  or  grief,  is  hiik 
vkopannifj  or  vkopannayuy  *  as  if  buried  in  the  earth,'  kopdt '  meaning 
to  dig.  This  refers,  as  does  the  phrase  *  Our  Fofan  is  buried  in  the  earth,' 
to  the  old  custom  of  burying  up  to  the  neck,  or,  as  the  saying  ran, '  up  to 
the  ears,'  certain  offenders,  such  as  women  who  had  killed  their  husbands, 
and  keeping  watch  over  them  till  they  died.  This  punishment  was 
abolished  in  1689,  but  the  superstitious  practice  of  burying  a  villager 
alive  in  a  sack,  together  with  a  dog,  a  cat,  and  a  cock,  in  order  to 
keep  off  the  cattle  plague  from  a  village,  may  still  be  kept  up  in 
some  dark  retreat,  some  backwater  in  tlie  stream  of  Russian  life. 
That  the  practice  throws  a  valuable  light  upon  the  old  Roman  punish- 
ment for  parricide  scarcely  need  be  pointed  out. 

"The  method  of  recovering  debts  during  the  period  of  the  Tsars, 
savagely  simple  in  its  nature,  gave  rise  to  a  number  of  proverbial  sayings, 
some  of  which  still  exist,  but  in  a  form  which  now-a-days  requires  expla- 
nation. Thus,  '  A  brother  has  paid  a  brother  with  his  head,' .conveys  but 
little  meaning  to  a  hearer  who  does  not  know  that  of  old  an  insolvent 
debtor  was  made  over  as  a  slave  to  his  creditor.  This  surrender  bore 
the  name  of  ofdacJia  golovof/u,  a  rendering  of  the  Western  dediiio  capiiU, 
the  slave  being  regarded  as  sine  capite  or  '  headless.'  A  creditor  was 
originally  allowed  to  treat  the  debtor  thus  handed  over  to  him  as  a  slave, 
and  might  beat  him  with  impunity  to  any  extent  short  of  death.  Even 
as  late  as  the  beginning  of  the  eighteenth  century,  a  debtor  might  be 
made  over,  together  with  his  wife  and  children,  to  his  creditor,  in  order 
to  work  ofif  his  debt.  But  as  a  male  labourer  could  earn  only  a  few 
roubles  a  year,  and  a  female  still  fewer,  the  creditor  was  obliged  to  feed 
and  clothe  them  while  in  his  service.  Not  only  were  debtors  thus  figura- 
tively deprived  of  their  heads,  but  some  other  offenders  also.  Thus,  in 
1589,  Prince  Gvosdef  was  in  this  manner  placed  in  the  power  of  Prince 
Odoefsky,  with  whom  he  had  quarrelled  on  a  question  of  myestnichestvo, 
or  precedence.  When  a  grandee  was  thus  humiliated,  his  enslavement 
was  merely  noifiinal,  but  he  was  obliged  to  throw  himself  on  the  ground 
before  the  person  to  whom  his  head  was  supposed  to  belong,  and  remain 
prostrated  till  he  received  permission  to  rise  in  the  words,  'The 
repentant  head  will  not  the  sword  strike  :  God  forgive  thee  ! '  A  method 
of  recovering  debts,  which  is  still  employed  in  India,  was  long  current 
among  the  Russians — that  of  sitting  at  a  debtor's  gate  until  he  is  shamed 
or  frightened  into  paying  what  he  owes.  A  more  savage  method  is 
"-^Dposed  to  have  been  brought  into  Russia  from  Central  Asia  or  China 
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by  the  Tartars — ^that  of  the  pravezk,^'  *  Give  time ;  beat  not  off  from 
the  legs ; '  '  The  heart  has  sinned  but  the  legs  are  found  guilty  ; '  are  still 
current  expressions  which  originally  referred  to  the  practice  of  setting 
insolvent  or  obstinate  debtors  '  on  the  pravezh/  and  beating  them  on  the 
legs  with  sticks.  This  summary  proceeding  was  suspended  by  Peter  L, 
but  it  was  revived  under  the  Empress  Anne  by  the  ferocious  Biron.  By 
his  orders,  the  peasants  who,  in  consequence  of  a  famine,  were  unable  to 
pay  their  taxes,  were  compelled  to  stand  bare-legged  on  the  snow  during 
a  severe  winter,  and  were  beaten  on  their  shins  and  the  soles  of  their  feet. 
The  final  abolishment  of  this  refinement  on  the  bastinado  gave  rise  to  a 
saying  among  the  people,  *  You  can't  set  me  on  the  pravezh,  forsooth ! ' 
The  following  phrase  formerly  referred  to  the  pravezh,  but  it  is  now 
used  when  a  visitor  will  not  sit  down :  '  In  legs  is  there  no  justice.'" 


ParliameTU'Hmise  Book  for  1875-76.    Edinburgh:  Bumess.    1875. 

Thb  new  issue,  the  fifty-first,  of  this  useful  compendium  reached 
us  too  late  for  notice  last  month.  It  is  as  useful  as  ever,  and  what 
can  one  say  more?  The  new  issue  contains,  besides  the  old  matter, 
all  the  statutes  of  last  session  which  are  required  in  the  active 
practice  of  the  law,  such  as  the  Act  as  to  Appeals  in  Summary 
Prosecutions,  the  Act  for  the  relief  of  the  Widows  and  Children  of 
Intestates  when  the  personal  estate  is  of  small  value,  and  the 
Entail  Amendment  Act 

The  Friendly  Societies^  Act,  with  IrUroduction  and  Notes  on  Clauses, 
By  Hugh  Barclay,  Esq.,  LLD.    Glasgow.    1875. 

This  is  an  excellent  practical  manual  on  the  law  of  Friendly  and 
other  Societies,  from  the  pen  of  an  able  writer — Dr.  Barclay.  The 
subject  of  these  Societies  is  one  of  considerable  importance,  and 
has  occupied  the  attention  of  the  Legislature  a  good  deal  of  late 
years.  In  one  form  or  another,  Friendly  Societies  have  existed  in 
this  country  for  at  least  300  years,  and  there  are  numerous  associa- 
tions of  the  kind  scattered  over  the  kingdom.  It  was  not,  however, 
until  about  80  years  ago  that  these  Societies  were  made  an  object 
of  statutory  protection  and  legislation,  but  since  then  no  fewer  than 
nineteen  enactments  have  been  passed  regarding  them,  sixteen  of 
which  were  repealed  when  a  Boyal  Commission  was  issued  five 
years  ago  to  inquire  into  the  operation  of  the  three  which  then 

^  "  Derived  from  the  root  which  has  given  rise  to  so  many  words  like  jtravy  or 
'  right,' j7rao<2a  or  *  truth/  pravit  or  '  to  rale,'  pravilo  or  '  a  role,'  etc.  In  his  '  Russe 
Common  Wealth,'  Dr.  Fletcher  gives  a  graphic  account  of  the  poor  debtors  whom  he 
SAW  '  stand  together  on  the  praveitsh  aU  on  a  rowe,  and  their  shinnes  thus  becndgeUed 
and  bebasted  every  morning  with  a  piteous  one.' " 
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claimed  vitality.  Tlie  Commissioners  appointed  under  this  com- 
mission soon  found  that  a  very  arduous  task  had  been  devolved  on 
them.  Their  labours  began  in  1870  and  ended  in  1874.  During 
that  time  they  examined  277  witnesses — several  of  these  more  than 
once — and  they  made  four  reports,  the  last  of  which  was  issued 
in  1874,  and  extended  to  347  pages,  including  appendices.  These 
extensive  labours  and  exhaustive  reports  culminated  last  August  in 
an  elaborate  statute,  which  is  now  the  subsisting  legislation  on  the 
subject ;  and  Dr.  Barclay,  than  whom  there  is  no  one  better  quali- 
fied for  the  task,  has  prepared  and  now  presents  in  a  cheap  and 
bandy  form  the  full  text  of  that  statute,  along  with  good  practical 
notes  on  its  sections,  and  a  remarkably  concise  yet  comprehensive 
introductory  chapter  containing  a  risurrU  of  the  former  legislation 
on  the  subject,  and  an  analysis  of  the  Commissioners'  last  report, 
both  of  which  will  greatly  help  to  a  clearer  understanding  of  the 
statute  itself. 


The  History  of  Modem  English  Law,    By  Sir  Roland  Wilson. 

London:  Kivingtons.     1875. 

This  work,  which  forms  one  of  Mr.  Oscar  Browning's  series  of  "His- 
torical Handbooks,"  published  by  Messrs.  Bivington,  is,  like  the 
"History  of  English  Institutions,"  by  Mr.  Philip  Smith,  in  the  same 
series,  a  sign  that  English  lawyers  now  desire  to  redeem  their 
profession  from  the  reproach  that  it  cares  for  nothing  but  the  bare 
necessities  of  practice.  The  idea  of  showing  in  a  concise  view  the 
changes  which  English  law  has  undergone  in  the  last  century,  and 
indicating  the  further  changes  which  must  sooner  or  later  follow  in 
their  train,  is  a  very  good  one.  It  would  be  desirable,  however,  that 
similar  handbooks  should  be  prepared  tracing  the  earlier  periods — 
for  it  would  be  a  pity  to  fall  again  into  Bentham's  mistake*  of 
seeing  in  these  only  the  errors.  The  Private,  no  less  than  the 
Constitutional  law  of  Britain,  must  be  studied  as  a  whole  to  be  un- 
derstood or  estimated  at  its  fair  value.  The  undiscriminating 
censure  'of  the  radical  reformer  is  as  much  out  of  place  as  the 
undiscriminating  panegyric  of  the  conservative  lawyer.  But  though 
we  may  feel  that  a  Code  is  the  natural  goal  of  recent  reforms,  we 
cannot  share  in  the  regret  that  this  work  was  not  accomplished  by 
Bentham  or  Austin.  It  is  the  merit  of  Sir  Henry  Maine  that,  with- 
out the  profound  erudition  of  Savigny,  he  has,  by  a  lucid  style  and 
suggestive  conceptions,  drawn  attention  to  the  importance  in 
England,  as  in  Germany,  of  studying  the  historical  development  of 
the  law.  When  this  branch  of  study  has  been  matured,  and  our 
lawyers  have  learnt  the  art  of  concise  and  precise  expression  which 
distinguished  the  Soman  jurists,  but  not  till  then,  the  time  will  be 
ripe  for  the  formation  of  a  Code.  The  future  British  Code  ought  to 
excel  the  modern  German  attempts  in  this  direction  as  much  as 
these  do  the  Codes  of  Frederick  the  Great  and  Napoleon — as  much 
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as  the  Common  and  Equity  Law  of  England  surpassed  the  actual 
law  administered  in  any  foreign  country  prior  to  the  adoption  of 
Codes.  The  work  of  Sir  Eoland  Wilson,  though  superior  to  the 
vague  and  ill-digested  compilations  of  Professor  Sheldon  Amos, 
proves  how  far  we  are  from  having  reached  this  point  It  is  divided 
into  three  parts,  the  first  is  a  sketch  of  the  law  in  the  time  of 
Blackstone ;  the  second  is  devoted  to  the  life  and  work  of  Bentham ; 
and  the  third  gives  an  outline  of  the  legal  changes  since  1825! 
The  table,  p.  10,  which  forms  the  basis  of  the  arrangement  of  the 
first  and  third  parts, is  said  "to  be  put  together  in  a  somewhat  eclectic 
fashion,  from  the  diverse  system  of  Bentham,  Austin,  and  J.  S.  Mill" 
This  use  of  the  tabular  method  was  characteristic  of  Bentham,  who, 
probably  unconsciously,  borrowed  it  from  the  earlier  English  legal 
writers  whom  he  despised — but  the  particular  distribution  of  the 
different  parts  of  law  was  Austin's,  based  on  a  curious  mixture  of 
Bentham's  nomenclature  and  that  of  the  Boman  jurists.  It  was 
explained  in  a  lucid  essay  by  Mr.  Mill,  who  had  heard  Austin's 
lectures,  and  has  been  copied  with  minor  variations  by  almosft  all 
subsequent  English  writers,  including  the  present  author.  It  has 
the  advantage  of  presenting  at  one  view  a  conspectus  of  the  subject, 
but  is  not  free  from  serious  errors  both  in  substance  and  expression, 
which  it  is  not  creditable  to  find  repeated  in  treatise  after  treatise, 
much  in  the  same  way  as  legal  text-books  copy  strings  of  precedents 
with  the  misquotations  of  the  original  compiler.  The  division  of 
law  with  which  it  starts — into  Substantive  or  the  Law  of  Bights,  and 
Adjective  or  the  Law  of  Procedure,  was  one  invented  by  Bentham, 
but  rejected  by  Austin  on  the  ground  (1)  that  the  phrase  '*  adjec- 
tive "  was  objectional,  and  (2)  that  the  law  of  procedure  truly  relates 
to  those  rights  which  he  denominated  secondary,  and  explained  as 
arising'directly  and  exclusively  from  injuries  or  wrongs.  The  first 
objection  is  well  founded  when  limited  to  an  objection  to  the  name, 
for  it  is  clearly  inexpedient  to  adopt  terms  which  have  been  appro- 
priated by  another  science — grammar,  and  use  them  in  an  analogical 
sense  which  is  only  partially  true.  But  the  separation  of  the  Law 
of  Bights  from  the  Law  of  Procedure  is  a  necessary  one  in  any 
system.  Austin's  second  objection  rests  on  a  misconception  of  the 
meaning  of  this  separation,  and  Sir  Eoland  Wilson,  by  making  wrongs 
and  remedies  a  subdivision  of  Substantive  Law  or  the  Law  of 
Eights,  has  fallen  into  the  same  error.  The  true  view  of  regarding  the 
subject  is  this — all  rights  may  be  considered  either  as  existing  in  their 
perfect  state  or  as  injured  or  violated  by  a  wrongdoer.  It  is  the  object 
of  the  Law  of  Eights  to  describe  and  distinguish  the  various  classes  of 
rights  in  their  perfect  or  inviolate  state ;  it  is  the  object  of  the  Law 
of  Wrongs  and  Eemedies  (procedure  in  the  widest  sense)  to  describe 
the  different  kinds  of  violation  of  rights  and  the  remedies  which  the 
law  gives  for  these  violations.  No  doubt  the  term  procedure  is 
sometimes  used  in  a  much  narrower  sense  for  the  mere  cursus  cilrice, 
which  may  differ  in  various  countries  or  various  courts,  but  this  is 
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a  sense  which  has  no  place  in  any  such  general  tables  as  those  of 
Austin  or  the  present  writer.  To  avoid,  however,  this  ambiguity,  as 
well  as  the  use  of  the  phrases  substantive  and  adjective,  the  proper 
division  of  law  in  general  appears  to  be  into — (I.)Kights;  (II.)  Wrongs 
or  Violations  of  Eights;  and  (III.)  Remedies  for  the  Prevention  or  the 
Eedress  of  Wrongs. 

In  his  subdivision  of  Eights,  Sir  E.  Wilson  uses  another  unfor- 
tunate terminology,  which,  strangely  enough,  even  Austin  did  not 
entirely  discard,  though  no  one  insisted  with  more  vehemence  on 
the  distinction  between  law  and  morality.  He  divides  Eights  into 
(1)  Eights  with  corresponding  Duties,  and  (2)  Absolute  Duties.  Now 
the  word  "duty"  should  never  be  used  in  any  system  of  legal  classifi- 
cation while  the  more  precise  term  "obligation "  exists.  To  do  so  leads 
to  the  supposition  that  the  duties  of  morality,  as  our  duty  to  God  and 
our  neighbour,  are  duties  enforceable  by  law.  As  for  the  division 
entitled  absolute  duties,  which  is  explained  to  mean  "those  which 
have  no  individual  rights  corresponding  to  them,"  it  turns  out  by 
the  examples  given,  e.^.,  registration  of  births,  deaths,  and  mar- 
riages, that  they  are  obligations  imposed  by  statute  on  behalf  of  the 
State.  These  are  not  therefore  properly  obligations  without  corre- 
sponding rights,  but  the  rights  to  which  they  correspond  belong  not 
to  individuals  but  to  the  State.  Why  the  State,  any  more  than  other 
minor  corporations,  sliould  not  be  recognized  as  a  body  capable  of 
possessing  rights,  neither  Mr.  Austin  nor  Mr.  Mill,  when  they  de- 
termined to  exclude  public  law  from  their  classification,  as  of  course 
the  present  writer  also  does,  ever  explained.  It  is  to  public  law 
that  the  class  of  obligations  called  absolute  duties  properly  belong. 
In  dividing  rights  into  those  in  rem  and  in  personaniy  Sir  E.  Wilson 
follows  Austin  in  introducing  phrases  of  the  civil  law  of  Eome, 
which  will  probably  be  continued  in  English  systems  till  some  one 
has  found  simple  and  appropriate  Engl^h  for  the  distinction  be- 
tween rights  which  exist  in  reference  to  all  the  world,  and  rights 
which  exist  only  in  reference  to  particular  persons.  Might  not 
this  distinction  be  expressed  by  calling  the  former  absolute,  and 
the  latter  relative  rights  ?  A  most  unlucky  misprint,  p.  12,  might 
lead  the  reader  to  suppose  that  Sir  E.  Wilson  regarded  rights  in  per- 
sonam as  "such  rights  as  that  of  a  man  to  the  free  use  of  his  limbs 
or  his  property,"  which  of  course  are  rights  in  rem  and  not  in  per- 
sonam. For  status  and  the  family  relations.  Sir  R  Wilson,  like 
Austin,  finds  no  more  appropriate  place  than  under  the  head  of 
special  law,  which  involves  the  dilemma  either  that  they  do  not  give 
rise  to  rights,  or  that  his  division  of  rights  is  not,  as  it  pretends  to  be, 
exhaustive.  The  fact  is  that  such  rights  partake  in  part  of  the 
character  of  rights  in  rem  and  in  part  of  those  in  personam,  but  this 
is  a  point  to  explain  which  in  detail  would  be  inappropriate  iu  a 
short  notice.  For  the  same  reason  we  cannot  enter  into  some  other 
matters  requiring  rectification  in  the  proposed  table. 

The  statement  of  the  law  as  it  was  in  Blackstone's  time,  wliich  is 
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contained  in  chapters  i.  to  v.,  is  not  sufficiently  exact  for  the  young 
legal  student,  but  may  be  of  some  service  to  a  lay  reader;  still,  even 
such  a  reader  requires  to  be  cautioned  against  accepting  implicitly  the 
views  of  so  thorougli-^oing  a  disciple  of  Bentham.  It  is  quite  in 
keeping  with  this  position  that  the  whole  of  Part  tl.  is  devoted  to 
the  life  and  work  of  Bentham.  Certainly  no  single  lawyer  has  done 
so  much  for  law  reform  as  Bentham,  and  the  stand  he  made  against 
professional  prejudices  and  sinister  interests  deserves  the  greatest 
praise  and  more  frequent  imitation.  But  when  we  bear  in  mind  the 
difficulty  of  carrying  outin  practice  the  best-conceived  theories  of  law 
reform,  a  considerable  share  of  credit  must  be  given  to  such  lawyers 
as  Mackintosh  and  Bomilly,  and  to  such  Chancellors  as  Brougham, 
Westbury,  Selborne,  and  Cairns.  That  so  much  more  remains  to  be 
done  in  the  direction  of  codification,  is  not  the  fault  of  lawyers  so. 
much  as  of  the  general  public,  who  take  little  interest  in  the  matter. 
The  gravest  abuses  have  been  remedied,  and  who  cares  whether  the 
law  of  England  is  put  in  a  form  which  may  compare  without  disad- 
vantage with  that  which  most  Continental  countries  now  enjoy  ? — It 
must  be  confessed  only  a  handful  of  young  lawyers  with  little  or  no 
practice,  a  few  persons  who  have  in  their  own  affairs  been  irritated 
by  the  law's  delays,  expense  and  imintelligibility,  and  the  discredited 
sect  of  social  reformers  who  are  regarded  by  most  men  as  crotchet- 
mongers  and  busybodies.  This  will  not  be  altered  till  the  study  of 
the  law  becomes  more  general  amongst  educated  laymen,  for  we  can 
scarcely  look  forward  to  a  naive  idea  of  Sir  Eoland  Wilson's  being 
realized,  save  in  Utopia — that  a  code  will  be  produced  first  as  a  "  pri- 
vate literary  undertaking,  which  will  so  attract  and  claim  the  read- 
ing part  of  the  nation  tliat  they  will  cry  aloud  not  for  a  -code,  but 
for  tlu  code,  the  whole  code,  and  nothing  but  the  code." 

The  third  part  of  the  work,  which  treats  of  the  changes  in  the  law 
since  1825,  is  the  best  The  connected  view  of  the  restriction  of 
capital  punishment  since  1825,  by  the  series  of  acts  which  Romilly 
initiated  (p.  244),  the  changes  in  the  constitution  of  the  Courts  (p. 
244),  and  the  sketch  of  the  legislation  with  regard  to  companies  (p. 
271),  maybe  specially  pointed  out.  There  is,  however,  a  want  of  clear- 
ness here  also  in  some  of  the  views  indicated,  as  when,  after  stating 
truly  enough  that  trial  by  jury  is  on  its  trial,  it  is  added,  "a  time 
seems  to  have  come  when  its  principle  should  be  either  definitely 
abandoned  or  be  much  more  thoroughly  and  impartially  carried  out." 
The  true  remedy  for  its  abuses  is  here  missed — which  would  be  to 
restrict  it  to  criminal  and  such  civil  cases  as  have  a  partially  crimi- 
nal character,  or  require  in  the  public  interest  to  be  decided  by 
members  of  the  public,  and  not  by  professional  judges.  A  piece  of 
good  advice  to  persons  asked  to  become  trustees  will  have  an  interest 
to  many,  and  is  we  believe  too  well  founded  :  "  They  get  nothing 
by  it,  and  may  incur  a  good  deal  of  trouble  and  responsibility,  they 
may  be  made  to  pay  out  of  their  own  pocket  for  yielding  too  readily 
to  the  importunities  of  the  friend  who  asked  them  to  assume  the 
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office,  for  the  misconduct  of  a  co-trustee,  for  misconstruing  an  ill- 
drawn  instrument,  or  for  a  mistaken  view  of  some  doubtful  point  of 
law."  While  unable  to  commend  this  little  boo^  as  thoroughly  well 
executed,  its  author  deserves  credit  for  good  intentions,  and  for 
having  collected  a  good  deal  of  useful  information. 


NOTES  IN  THE  INNER  HOUSE. 
WINTER  SESSION,  1875-76. 

Alienation  of  Pupils*  Real  Estate, — Our  Courts  have  been  very 
chary  in  giving  sanction  to  applications  on  the  part  of  guardians 
to  alienate  the  landed  estate  of  their  pupils.  Nay  more,  tliey  have 
shown  so  great  an  aversion  to  such  alienations,  that  where,  as  in 
the  case  of  Vere  v.  Dale,  20th  February  1804,  M.  16,389,  the 
sanction  of  the  Court  had  been  given  to  such  an  application  where 
there  was  no  necessity  requiring,  but  only  a  great  advantage  to 
the  pupil  recommending  the  alienation,  the  sanction  of  the  Court 
v;as  afterwards  held  to  give  no  protection  to  the  transaction.  In  the 
case  of  Firdayson  v.  FirUayson,  22d  December  1810,  F.  C,  it  was  laid 
down  as  settled  law  "  that  great  necessity  was  the  only  gi'ound  on 
which  the  Court  could  authorize  the  sale  of  a  minor's  estate,  and  that 
no  views  of  expediency,  however  clear,  were  sufficient."  In  CoWs 
Tutors,  M.  App.  voce  Tutor,  1  (180l),  this  rule  was  laid  down : 
•'  The  Court  may,  with  propriety,  sanction  an  alienation  of  a  pupil's 
heritage  where  the  sale  is  necessar}''  for  the  payment  of  debt,  for 
the  minor's  aliment,  and  in  cases  of  urgency  to  avoid  loss.  But 
the  Court  ought  not  to  interfere  merely  from  views  of  procuring 
future  advantage  to  the  minor." 

There  is  necessity  and  necessity,  and  in  determining  what  is 
legal  necessity  the  Courts,  while  throwing  out  of  view  considerations 
of  probable  gain  (which  they  must  do,  or  else  put  themselves  in 
the  position  of  managers  of  the  property  of  the  ward),  have  not 
put  out  of  sight  considerations  of  immediate  and  gross  disadvan- 
tage. An  instructive  case  on  this  subject  has  recently  been  decided 
by  the  First  Division.  We  refer  to  the  case  of  Lord  Clinton  and 
Saye,  October  30,  1875.  Sir  J.  S.  Forbes  of  Pitsligo,  the  grand- 
father of  the  ward,  conceived  the  idea  of  erecting  a  village  on  his 
estate.  He  had  a  feuing-plan  prepared,  streets  and  roads  laid  out, 
embracing  an  area  of  twenty  acres.  At  his  death  eleven  acres 
were  feued  out.  After  the  succession  of  the  pupil  to  the  estate,  a 
provisional  order  was  obtained,  authorizing  expenditure  on  the 
works  of  the  harbour  of  the  place  (Sandhaven),  and  power  was 
given  to  borrow  £16,000.  A  considerable  sum  had  been  expended 
on  these  works.  The  pupil  had  obviously  a  strong  interest  in  the 
extension  and  prosperity  of  the  village,  and  it  was  obvious  that  if 
the  feuing  ceased,  fishermen  would  have  less  inducement  to  resort 
to  the  harbour  on  which  so  much  had  been  expended.    The  Court ' 
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held  that  a  strong  case  of  legal  necessity  had  been  made  out,  and 
granted  the  prayer  of  the  petition  presented  by  the  tutor  for  power 
to  feu. 

Sheriff's  Jurisdiction, — The  case  of  Robertson  v.  Cockbum,  decided 
October    23,  by    the    Second  iJivision,  is   not  without    interest 
viewed  in  connection  with  a  recent  discussion  in  which  all  the 
legal  bodies  took  part.     The  principal  point  raised  by  the  Sheriff 
Court  Bill,  which,  after  having  been  aired  before  the  public  for 
some  time,  met  its  fate  along  with  other  innocents  at  the  end  of  the 
Parliamentary  Session,  was  the  question  of  the  Sheriff's  jurisdiction 
in  heritable  matters.     It  was  maintained  by  many  that  the  limita- 
tion of  the  Sheriff's  jurisdiction  worked  as  a  hardship  to  poor  liti- 
gants, who  could  not  have  their  real  rights  decided  in  a  cheap  court, 
but  were  obliged  to  come  to  Edinburgh.   Another  objection  to  the  pre- 
sent state  of  things  was  not  however  so  much  dwelt  upon.     Not  only 
are  there  limits  to  the  Sheriff's  jurisdiction,  but  it  is  very  uncertain 
what  these  limits  are.   Speaking  generally,  actions  relating  to  move- 
able rights  are  competent,  and  those  which  relate  to  heritable  rights 
are  incompetent.     But  a  glance  at  the  decisions  is  sufficient  to  show 
that  in  practice  the  boundary  line  is  by  no  means  clear  or  distinct, 
and  that  in  fact  the  nicest  and  most  delicate  questions  ever  raised 
in  the  Sheriff*  Court  ai'e  just  questions  of  jurisdiction.     We  do  not 
say  that  this  fact  alone  would  warrant  some  such  legislation  as  we 
have  seen  proposed.     But  it  is  right  that  it  should  be  pointed  out 
and  considered.     A  litigant  may  go  to  the  Sheriff*  Court,  raise  his 
action  there,  and  have  it  dismissed  on  the  ground  that  he  has  mis- 
taken his  Court,  and  must  seek  his  remedy  in  the  Parliament 
House.     He  may  go  to  the  Parliament  House,  only  to  find  that 
the  Sheriff'  was  mistaken  in  his  view  of  the  law,  and  see  his  case 
sent  back  again  to  the  inferior  tribunal  from  whence  it  came,  and 
where  all  along  it  should  have  been.     This  was  precisely  what 
happened  in  this  case  of  Bobertson  v.  Cockbvm,  to  which  we  are 
now  to  call  our  readers*  attention.    The  facts  are  very  simple,  and 
can  be  briefly  stated,     Robertson,  the  pursuer,  was  the  proprietor 
of  some  heritable  property  in  Edinburgh.     He  raised  an  action 
against  Cockburn  to  compel  him  to  implement  a  certain  lease  for 
five  yeai*s  alleged  to  have  been  entered  into,  and  for  damages  in  the 
event  of  his  failing  to  implement.     The  defender  denied  that  there 
ever  had  been  any  formal  contract  of  lease  between  them,  but  he 
did  not  raise  the  question  of  jurisdiction.     The  Sheriff*-Substitute 
(Hallard),  however,  took  an  objection  to  the  competency  of  the 
action,  and  that  apparently  upon  two  grounds.     We  all  know  that 
a  Sheriff*  dare  not  touch  anything  of  the  nature  of  a  declarator — 
why  so,  is  not  clear,  but  custom  has  reserved  declarators  as  things 
sacred    to     the    Lords  of   Session.      In   this    particular   action, 
though  the  Sheriff*  was  not  in  so  many  words  asked  to  declare  any- 
thing, he  thought  that  virtually  its  object  was  to  have  the  lease 
declared  valid  and  binding.      Upon  that  ground,  therefore,  he 
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gardener,  however  he  may  qnail  before  scientific  acqairemenU  and  horticul- 
tural ambitions,  that  he  must  confine  the  expenditure  of  his  department  to  a 
certain  figure.    This  Mr.  Leslie  did ;   he  paid  heavy  bills,  which,  liowever, 
appeared  to  him  to  be  within  the  bounds  of  reason,  but  he  fixed  a  limit, 
allowing  £600  a  year  for  expenditure  on  the  garden  ;    and  the  gardener 
warned  the  nurserymen  that  his  authority  was  limited.     He  did  not,  however 
explain  what  the  precise  limit  was,  and  the  tradesmen  did  not  trouble  them- 
selves to  inquire  whether  they  were  passing  the  bounds  fixed  by  Mr.  Leslie 
They  do  not  seem  ever  to  have  asked  Mr.  Leslie,  or  even  the  gardener,  wha 
was  the  fixed  sum  allowed,  or  how  far  they  were  to  go  on  executing  extra vagan 
orders.    The  owner  was  abroad,  the  gardener  had  engaged  in  a  keen  competi 
tion  with  some  neighbours  and  rivals  at  horticultural  shows,  and  continued  t< 
stock  Mr.  Leslie's  garden  with  rare  plants  at  the  rate  of  £25  a  piece.    Then 
can  be  no  doubt  about  his  conduct ;  but  it  must  be  borne  in  mind  that  he 
was  subject  to  a  strong  temptation  to  spend,  inasmuch  as  he  received  a  pe? 
centage  on  all  the  business  ne  brought  to  the  nurserymen.    His  extravaganc 
could  not  have  inflicted  such  a  heavy  loss  on  his  employer  if  it  had  not  bee. 
for  the  culpable  carelessness  of  the  plaintifis.     On  this  question  of  every-<lay 
morality  Baron  Bramwell  spoke  strongly ;  but,  as  the  verdict  of  the  jury  ha^ 
proved,  his  censure  was  by  no  means  unnecessary.     It  is,  indeed,  a  questioi; 
which,  if  tradespeople  do  not  take  care,  will  uproot  altogether  the  credit 
system,  on  which  so  much  of  their  profits  depend.     Wealthy  people  must  get 
most  of  their  purchasing  done  by  deputy,  and  they  must  place  confidence 
within  moderate  bounds  in  those  to  wnom  they  delegate  that  business.    But, 
ob\dously,  there  cannot  be  conceded  to  a  servant,  in  any  save  a  few  most  ex- 
ceptional cases,  an  unlimited  right  to  pledge  his  master's  credit.     Mr.  Leslie 
declares  that  he  knew  nothing  oi  the  extravagant  outlay  to  which  his  gardener 
was  committing  him  ;  he  saw  the  plants,  perhaps,  but,  not  having  a  cultivated 
eye,  he  could  not  tell  that  he  was  being  charged  £25  a  piece  for  them.     It 
did  not  occur  to  him,  therefore,  to  check  an  expenditure  which  he  had  no 
reason  to  suppose  had  exceeded  the  verv  liberal  sum  he  had  fixed  upon  in  his 
arrangements  with  the  gardener  himselil 

The  plaintiffs  were  obliged  to  admit  that  they  knew  of  the  limitation  of 
the  ganfener's  authority,  that  they  never  took  the  trouble  to  inquire  what  the 
precise  nature  of  that  limitation  was,  and  that  they  went  on  supplying  goods 
lar  beyond  the  amount  of  any  previous  bills.  It  was  also  acknowled^'d  that 
the  moment  Mr.  Leslie  heard  of  the  extravagant  claim  which  was  made  upon 
him  he  repudiated  it  So  far  it  is  clear  that  the  risk  fell  upon  the  plaintiffs, 
who  took  no  proper  precautions,  or  rather,  we  may  say,  no  precautions  at  all. 
But  then  thdy  urge  that  Mr.  Leslie  ought  to  have  a.sked  them  to  take  back 
their  plants  at  once,  while  identification  was  possible  ;  that  he  ought  not  to 
have  gone  on  "  enjoying  "  things  for  which  he  aid  not  intend  to  pay.  Baron 
Bramwell  very  rightly  declined  to  accept  in  all  its  bearings  the  obligation 
implied  in  this  argument.  If  a  tradesman  delivers  goods  without  a  proper 
order,  and  the  person  to  whom  they  are  delivered,  as  soon  as  the  transaction  is 
brought  to  his  notice,  repudiates  the  order,  the  latter  is  not  obliged  to  insist 
that  the  tradesmen  shall  come  and  carry  back  his  wares.  It  is  for  the  trades- 
man to  propose  this,  if  he  cares  to  do  so.  But  the  nurserymen  who  sent  in 
their  astounding  bills  to  Mr.  Leslie  had  no  intention  of  doing  anything  of  the 
kind.  They  stood  upon  their  "  account,"  and  it  would  be  satisfactory  to  know 
that  such  claims  are  not  sustained  by  English  juries.  The  jury  in  the  Court 
of  Exchequer  very  possibly  sympathised  with  the  disappointed  tradesmen ; 
but  the  public  will  sympathise  rather  with  the  gentleman  whose  pocket  would 
have  been  spared  if  the  tradesmen  who  now  complain  had  exercised  common 
mercantile  prudence,  and  had  refrained  from  the  questionable  practice  of 
giving  a  percentage  on  purchases  to  servants.  Even  if  these  nurserymen  had 
no  intimation  that  the  gardener's  authority  to  order  goods  was  limited,  common 
sense  should  have  warned  them  to  make  some  inquiry  when  they  found  the 
orders  mounting  up  rapidly  to  thousands  of  pounds. 
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How  are  we  to  account  for  this  amazing  negligence  f  We  are  inclined  to 
agree  with  Baron  Bramwell  that  the  fact  is  not  altogether  to  be  explained  away 
by  the  tradesmen's  desire  of  profit.  Very  decent  people  do  this  sort  of  thing 
deliberately,  and  invent  excuses  for  doing  it  with  astonishing  ingenuity. 
They  say,  "  We  should  offend  the  master  if  we  troubled  him  with  letters  about 
business  while  he  is  enjoying  himself  abroad ;  and  we  should  offend  the 
gardener  if  we  were  to  question  his  authority  to  do  as  he  likes."  This  is  very 
well,  but  is  it  reasonable  that  Mr.  Leslie  and  other  people  in  the  same  position 
should  be  made  to  pav  for  the  nurserymen's  desire  to  keep  on  good  terms  with 
their  customers  f  Tne  truth  is  there  is  a  scarcely  sane  craving  among  trades- 
people to  do  a  great  business,  which  places  tradespeople  at  the  mercy  of  servants 
such  as  Mr.  Leslie's  gardener.  But  it  is  the  interest,  and  indeed  the  duty  of 
every  one  in  whose  case  such  an  imposition  is  attempted,  to  resist  and  resent  it. 
Mr.  Leslie  has  done  a  public  service  by  bringing  tne  matter  into  Court,  and 
though  the  jury  has  8ho^\'n  a  disinclination  to  let  the  tradesmen  bear  the  con- 
sequence of  his  folly,  the  sound  admonitions  of  the  Bench  will  not,  we  trust,  be 
thrown  away  upon  those  who  rely  on  being  protected  against  the  results  of  their 
complaisance  by  elastic  interpretations  of  the  Doctrine  of  Agency. — The  Times, 

AppatntmerUs. — Sir  Eichard  Baggaxlay,  Q.C.,  M.P.,  has  been 
appointed  an  Ordinary  Judge  of  the  Court  of  Appeal  The  new 
judge  was  born  in  1816.  He  was  educated  at  Gains  College,  Cam- 
bridge, where  he  graduated  as  B.A.  (fourteenth  wrangler)  in  1839. 
He  was  called  to  the  bar  at  Lincoln's  Inn  in  Trinity  Term,  1843, 
and  became  an  equity  draftsman  and  conveyancer.  He  was  created 
a  Queen's  Counsel  in  1861,  after  which  time  he  confined  his  prao- 
tice  to  the  Rolls  Court.  In  1865  he  was  elected  M.P.  for  Here- 
ford in  the  Conservative  interest,  and  in  September  1868,  he 
succeeded  Mr.  Justice  Brett  as  Solicitor-General  At  the  general 
election  in  1868  he  lost  his  seat  for  Hereford,  and  failed  to  regain 
it  when  a  new  election  took  place  on  the  occasion  of  the  candidate 
who  had  been  successful  at  the  general  election  being  unseated  for 
bribery.  In  1870  he  succeeded  the  present  Viscount  Midleton  as 
M.P.  for  Mid-Surrey,  and  he  has  since  retained  the  seat  without 
opposition.  In  February  1874,  Sir  Eichard  Baggallay  was  re-ap- 
pointed Solicitor-General,  and  two  mouths  later  (Sir  John  Karslake 
having  resigned  through  ill-health)  he  became  Attorney-General. 

Mr.  Henry  Ormsby,  Q.C.,  Attorney-General  for  Ireland,  has 
been  appointed  to  the  office  of  Second  Judge  of  the  Landed  Estates 
Court,  which  has  been  vacant  since  the  death  of  Judge  Lynch. 
The  new  judge  was  bom  in  1812,  was  educated  at  Trinity  College, 
Dublin,  and  was  called  to  the  Bar  in  1835.  He  became  a  Queen's 
Counsel  in  1858,  and  a  bencher  of  the  King's  Inn  in  1874.  In 
the  autumn  of  1868  he  was  appointed  Solicitor-General,  but  within 
a  few  weeks  of  his  appointment  Mr.  Disraeli's  Government  retired 
from  office.  He  was  again  Solicitor-General  from  February  till 
December  1874,  when  he  succeeded  Dr.  Ball,  the  present  Lord 
Chancellor  of  Ireland,  as  Attorney-General.  "  The  action  of  the 
Government,"  says  the  Irish  Law  Times,  "in  appointing  Mr. 
Ormsby  to  the  long-vacant  second  judgeship  of  the  Landed  Estates 
Court,  has  commanded  a  universal  expression  of  public  and  profes- 
sional approval."    The   Hon.   Mr.  Plunket  retains  his    present 
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position  of  SoKcitor-Greneral  for  Ireland,  and  the  office  of  Attorney- 
General,  vacant  by  the  elevation  of  Mr.  Orrnsby  to  the  Bench,  is 
filled  up  by  the  appointment  of  Mr.  May,  Q.C.,  who  was  called  to 
the  Irish  Bar  in  1844,  and  obtained  a  silk  gown  in  1865. 

Mr.  William  Alexander  Parker,  Chief-Justice  of  St.  Helena, 
has  been  appointed  Chief-Justice  of  British  Honduras,  in  the  place 
of  Mr.  Eobert  John  Walcott.  Mr.  Parker  was  admitted  a  member 
of  the  Faculty  of  Advocates  in  1853.  He  was  chief  magistrate  and 
a  member  of  the  Legislative  Assembly  of  the  Gold  Coast  from 
1866  to  1869,  when  he  was  appointed  Chief-Justice  of  St.  Helena, 
and  he  was  made  a  member  of  the  Executive  Council  of  that  island 
in  1871.  Chief-Justice  Parker  obtained  his  first  appointment 
during  the  regime  of  Lord  Advocate  Patton,  who  asserted  the  claims 
of  members  of  the  Scottish  Bar  to  a  share  in  colonial  appointments 
more  strenuously  and  successfully  than  any  Lord-Advocate  before 
or  since.  Indeed,  Mr.  Parker  is  the  only  loan  which  the  Faculty 
of  Advocates  has  ever  given  to  Honduras. 

Mr.  J.  B.  L.  BiRNiE,  advocate,  has  been  appointed  Eesident 
Sheriff  at  Airdrie  on  the  accession  of  Mr.  J.  M.  Lees  to  the  position 
of  additional  Sheriff-Substitute  in  Glasgow.  Mr.  Birnie  was  called 
to  the  Bar  in  1858.  The  allurements  of  a  fair  share  of  practice 
and  the  bright  genial  life  of  the  Parliament  House  are  great, 
but  the  attractions  of  Airdrie  and  its  scenery  are  greater. 

Tfie  DeansMp  of  the  Faculty  of  Advocates. — A  special  meeting  of 
the  Faculty  of  Advocates  was  held  on  the  6th  ult.,  for  the  purpose  of 
electing  a  successor  to  the  late  Dean  of  Faculty,  now  Loni  Ruther- 
furd  Clark.  Three  gentlemen  were  proposed — Mr.  Horn,  Vice- 
Dean  of  Faculty ;  Mr.  Fraser,  Sheriff  of  Eenfrewshire ;  and  Mr. 
Watson,  Solicitor-General.  On  a  vote  being  taken,  82  voted  for 
Mr.  Watson,  64  for  Mr.  Fraser,  and  45  for  Mr.  Horn.  On  a  second 
vote  being  taken  as  between  the  two  gentlemen  highest  on  the  list, 
Mr.  Watson  was  declared  elected  to  the  vacant  office  by  101  votes 
against  85  for  Mr.  Fraser.  Mr.  Watson  was  called  to  the  Bar  in 
1851.  He  held  no  official  appointment  until  the  accession  of  the 
present  Government  to  office  in  the  early  part  of  last  year,  when 
he  was  appointed  Solicitor-General  for  Scotland. 

The  New  English  Ride  as  to  Service  on  Parties  in  Scotland. — ^In 
the  law  reports  of  The  Times  we  find  the  following  notice  of  an 
alteration  in  procedure,  which  may  be  as  well  for  Scotch  traders  to 
keep  in  mind: — "Mr.  Justice  Lush  has  just  given  a  decision  in  the 
Court  of  Queen's  Bench  Division  in  regard  to  the  suing  of  parties 
residing  in  Scotland,  The  Common  Iaw  Procedure  Act  contains 
enactments  on  the  subject  of  suing  parties  out  of  England,  which, 
however,  were  rendered  nugatory,  even  as  to  parties  carrying  on 
business  in  England,  but  residing  in  Scotland,  by  judicial  decisions, 
which  held  that  they  could  not  be  served  in  Scotland ;  that  service 
at  their  place  of  business  was  not  sufficient  unless  it  could  be 
shown  that  it  reached  the  party,  which,  as  it  rested  on  his  own 


SN6LI8H,  AMSBICAK,  AKD  COLONIAL  GASEa  Q59 

acknowledgment,  could  very  rarely  be  shown.  The  learned  Jndge 
has  now  held  that  the  parties  may  be  served  in  Scotland,  in  cases 
under  Order  11,  holding  that  the  limitations  in  the  enactment  in 
the  Common  Law  Procedure  Act,  sec.  18,  as  to  service  of  process 
out  of  the  country,  is  by  implication  repealed,  as  the  Court  of 
Chancery  always  authorized  such  service,  and  every  Division  of  the 
High  Court  has  equal  jurisdiction.  This  decision,  which  will 
probably  be  applied  also  to  Ireland,  is  of  great  practical  importance, 
and  is  one  of  the  first  fruits  of  the  Judicature  Act" 

Call  to  the  Bar, — Mr.  George  Sobertson  Gillespie,  BA.»  Edin- 
burgh, has  been  admitted  a  member  of  the  Faculty  of  Advocates. 

Glasgow  Winter  Circuit. — Monday  20th  December,  at  noon. 
Lords  Mure  and  Young.  John  Burnet,  Esq.,  Advocate-Depute; 
^neas  Macbean,  W.S.,  Clerk. 
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Bailwat. — Omiuion  to  repair  Uvd-cromng  over  raihoay. — ^Wbere  a  railway, 
nnder  the  powers  of  an  Act  of  Parliament,  crosses  a  highway  on  the  level, 
it  is  the  duty  of  the  company  to  keep  the  part  of  the  way  used  hy  the  public 
in  a  state  of  repair  suitable  for  the  orainaiy  and  regular  traffic. — Oliver  v.  The 
N&rthrEattem  Baikoay  Co.,  43  L.  J.  Rep.,  Q.  B.  198. 

Frbight. — "  Skip  lost  or  not  loit " — Lien  on  cargo — Abandonment  of  voyage — 
"  Owneri  of  Cargo.  — When  money  for  the  carriage  of  goods  by  sea  is  payable 
at  the  port  of  destination,  **  ship  lost  or  not  lost,"  and  the  ship  is  wrecked  upon 
the  voyage,  the  shipowner  has  no  lien  upon  the  goods,  although  the  money  to 
be  paid  for  the  carriage  thereof  is  described  as  "  freight ''  in  the  bills  of  lading. 
Qoods  were  shipped  on  board  plt/s  vessel  to  be  carried  to  L.  under  bills  of 
lading,  whereby  tne  **  freight "  was  to  be  paid  at  L.  *'  ship  lost  or  not  lost." 
Upon  the  voyace  plt.'s  vessel  was  totally  wrecked,  and  they  thereupon 
abandoned  the  adventure  and  took  no  steps  to  save  either  ship  or  cargo.  Deits., 
under  the  instructions  of  the  underwriters,  saved  a  portion  of  the  goods 
mentioned  in  the  bills  of  lading,  and  forwarded  them  to  L.  A  dispute  bavins 
arisen  as  to  whether  pits.  Were  entitled  to  a  lien  for  the  "  freight "  mentioned 
in  the  bill  of  lading,  a  memorandum  was  drawn  up  between  pits,  and  defts. 
stating  that  pits,  having  claimed  a  lien  *'  for  the  original  freight  **  upon  the 

Soods  saved  '^  without  allowance  for  the  forwarding  freight  and  expenses," 
efts.,  **  the  owners  of  such  caigo,"  had  agreed  to  deposit  the  amount  of  plt.'s 
claim  to  abide  the  event  of  an  action.  A  special  case  having  been  statea  for 
the  opinion  of  the  Court: — Hdd,  that  upon  the  agreement  tne  only  question 
to  be  argued  was  whether  pits,  could  lawfully  claim  a  lien,  that  they  were 
entiUed  to  no  lien,  and  that  lud^ent  must  be  given  for  defts. — Qtuere,  Whether 
nnder  the  circumstances  which  had  happened,  uie  pits,  were  entitled  to  recover 
the  amount  of  the  '*  freight  *'  frt)m  the  parties  to  tne  bills  of  lading  7 — Nelson, 
V.  Association  for  the  Protection  of  Commercial  Interests  as  respects  Jv recked  and 
Damaged  Property,  43  L.  J.  Rep.,  C.  P.,  218. 


absolute  use  and  benefit,"  S.  L.  E.  was  held  entitled  to  the  property  absolutely. 
^SUie  V.  eUis,  44  U  J.  Bep.  Ch. 
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Chabtbs-PABTT. — Demurrage — Damages  for  delay — Liability  of  OharUnr. — 
A  charter-party  between  pit,  the  8hipo\(iier,  and  defts.,  the  charterers,  provided 
the  number  of  loading  days  and  the  rate  of  discharge  per  working  day ;  ten 
days  on  demurrage  for  all  like  days  above  the  said  days  to  be  paid  at  tne  rate 
of  fourpence  per  register  ton  per  day  ;  and  charterer's  liability  to  cease  when 
the  ship  was  loaded,  the  captain  or  owner  having  a  lien  on  cargo  for  freight  and 
demurrage. — Held  by  the  Exchequer  Chamber,  affirming  the  Queen's  Bench  in 
an  action  for  demurrage  and  for.damai^es  caused  by  detention  at  the  port  of 
discharge  ;  and  that  the  charterer's  liability  for  all  such  demurrage  ceased  when 
the  ship  was  loaded.  Senible,  the  shipowner's  lien  for  demurrage  would  in- 
clude a  claim  for  damages  caused  by  detention  beyond  the  demurrage  days. 
•^Kieh  V.  Cory,  32  L.  Rep.  N.  S.  670,  Ex.  Ch. 

Ck)P7BiGHT. — A  committee  of  seven  persons,  on  behalf  of  a  religious  body, 
compiled  a  hvmn-book,  which  was  registered  under  64  Geo.  III.  c.  166  as  the 
property  of  the  compilers,  but  was  published  bv  and  sold  for  the  benefit  of  tiie 
religious  body.  No  minute  of  consent  having  been  registered  under  the  Act  of 
6  &  6  Vict.  c.  46 : — Held,  that  the  term  of  the  copyright  had  not  been  extended 
^nder  that  Act,  but  ceased  on  the  death  of  the  last  survivor  of  the  seven 
compilen.— ilfarnolf  ▼.  QMimi,  43  L.  J.  Bep.  774. 


^he  Scottiah  ^tato  M^qnzxnt  mt  Sheriff  (HontiJBitfoxtzv. 

SMALL  DEBT  COURT  OF  LANARKSHIRE,  AT  AIRDRIE. 

Sheriff  Lees. 

JOHNSTONE  &  CO.  V.  GOURLAT. 

Intolveney — Failure  to  pay  Composition — Cautioner, — "  The  defender  in  this 
action,"  said  the  Sheriff-Substitute  in  giving  judgment,  "  became  insolvent, 
and  on  7th  November  1874  made  an  offer  to  pay  all  her  creditors  a  composition 
of  7s.  6d.  in  the  pound  by  equal  instalments  at  three,  six,  and  nine  months. 
She  offered  no  security  for  the  parent  of  the  first  instalment,  but  provided  a 
cautioner  for  the  last  two.  This  offer  was  accepted  by  the  creoitors,  who 
undertook  to  discharge  her  of  all  claims  they  baa  against  her  when  the  com- 
position had  been  wholly  paid.  The  pursuers  are  creditors  of  the  defr.%  and 
naving  received  no  payments  from  her,  raised  this  action  for  payment  of  the 
whole  debt. 

"  The  first  point  I  have  to  notice  is  that  this  is  not  a  discharge  in  the  coarse 
of  a  sequestration,  and  the  defr.  is  therefore  not  able  to  plead  that  under  the  140th 
section  of  the  Bankruptcy  Act  of  1866,  the  composition  has  been  substituted 
for  the  original  debt.  Neither  is  it  a  discharge  under  a  deed  of  arrangement 
in  terms  oi  the  36th  and  following  sections  of  that  Act ;  and  therefore  she  has 
not  the  statutory  protection  against  a  claim  for  the  original  debt  that  she  would 
have  had  if  the  discharge  she  got  had  been  absolute  (Alexander  v.  Austin  d 
YuUle,  16th  Nov.  1873).  The  discharge  is  in  this  case  to  be  obtained  under 
an  extrajudicial  settlement  It  has  not  yet  been  granted,  it  is  only  a  promised 
discharge,  though  fulfilment  of  the  promise  could  be  enforced  by  the  defr. 
whenever  the  condition  stipulated  in  it  has  been  nurified.  Admittedly,  that 
condition  has  not  been  purified,  and  as  the  L.  J.-C.  pointed  out  in  the  case  of 
Woods^  d&c,  V.  Ainslie  (9th  Feb.  1860)  : — *  A  conditional  dischaxge  is  an 
irrelevant  defence,  unless  it  is  accompanied  by  an  averment  that  the  condition 
has  been  purified.'  It  is  impossible  therefore  for  the  defr.  to  found  on  the  dis- 
charge as  m  bar  of  a  claim  for  the  original  debt,    But  she  ux^  that  the  pur- 
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•aen  are  not  justified  in  making  this  demand,  seeing  that  thej  never  applied 
for  payment.  I  am  ateid  such  a  defence  is  untenable.  In  general  it  is  the 
duty  of  a  debtor  in  a  debt  of  ascertained  amount  to  'make  payment/  as  the 
nhiase  is.  Still  more  is  this  course  incumbent  on  one  to  whom  a  privilege  has 
D^n  concede'l.  It  was  not  for  the  interest  of  the  creditors  to  t&e  anything 
less  than  full  payment,  but  it  was  for  the  interest  of  the  defr.  to  preserve  the 
concession  she  had  got  by  a  timeous  offer  of  payment. 

''  In  the  last  place  there  has  to  be  considered  whether  the  adjection  of  a 
cautioner  f6r  the  last  two  instalments  modifies  the  position  of  parties.  I  am  of 
opinion  that  it  does  not,  and  that  it  would  not  nave  done  so  even  though 
his  obligation  had  covered  all  the  instalments.  To  the  cautioner  it  gives  a  right 
to  pay  for  the  defr.*s  sake  ;  but  it  does  not  impose  on  the  creditors  a  duty  to 
make  him  pay.  They  have  not  delegated  the  defr.'s  debt  to  him,  they  have 
only  granted  her  greater  indulgence  as  to  the  time  and  manner  of  payment 
owing  to  the  diminution  of  their  risk  of  total  loss  that  his  presence  affords. 
And,  in  consequence,  they  have  given  her  an  immunity  from  diligence  during 
the  currency  of  the  periods  for  payment  of  the  composition,  and  therebv  allowea 
her  an  opportunity  auring  these  months  of  grace  pf  earning  her  discnarge.  I 
am  therefore  of  opinion  that  this  action  has  been  rightly  brought,  and  I  give 
the  pursuers  the  decree  they  crave." 

Act — Dotonie, — —AU. — Mcuifarlane, 


SHERIFF  COURT  OF  ABERDEENSHIRE. 

Sheriffs  Guthrie  Smith  and  Comrie  Thomson. 

MURRAT  V.  ORATES. — 15^  and  30^  September  1875. 

Custody  of  illegitimate  child — Jurisdiction  of  Sheriff  Court, — This  was  a 
petition,  praving  lor  the  custody  of  her  illegitimate  child,  brought  by  a  domestic 
servant  in  Aberdeenshire  against  the  child's  father  and  the  father's  mother. 
The  following  interlocutors  have  been  pronounced  by  the  Sheriff-Substitute 
(Comrie  Thomson),  and,  on  appeal,  by  the  Sheriff  Principal  (Quthiie  Smith)  : — 

"Aberdeen,  Ibth  September  1875. — Having  heard  piles'  procurators,  and 
made  avizandum — Repels  the  respondents'  plea  that  the  action  is  incompetent 
in  this  Court :  Before  answer,  Allows  the  respondents  a  proof  of  their  averments 
as  to  an  alleged  agreement  bv  the  petitioner  to  surrender  the  custody  of  tiie 
child  to  the  respondent :  Allows  tne  petitioner  a  conjunct  probation :  Ajid 
appoints  the  case  to  be  enrolled,  that  a  diet  of  proof  may  be  fixed. 

''John  Combib  Thomson. 

''  Note. — ^This  is  a  petition  hj  the  mother  of  an  illegitimate  child  upwards  of 
six  years  of  age,  directed  against  the  child's  father  and  the  father's  mother. 
The  sJlegation  is  that  the  chud  was  taken  possession  of  by  the  respondents,  and 
that  they  refuse  to  deliver  it  to  the  petitioner. 

**  The  defence  is  (1)  that  the  action  cannot  competently  be  maintained  in 
this  Court ;  and  (2)  that  if  it  be  competent,  the  petitioned  has  agreed  to  waive 
any  rights  she  may  have  had  to  the  custodv  of  the  child.  I  have  repelled  the 
first  plea,  and  allowed  an  inquiry  into  the  facts  before  disposing  of  the  second. 

'*  The  Sheriff  has  no  power  to  deal  with  the  permanent  custody  of  children. 
The  protection  and  guardianship  of  infants  is  the  peculiar  province  of  the 
Supreme  Court,  and  uiis  rule  applies  as  well  to  bastards  as  to  lawful  children. 
But  there  are  certain  circumstances  which  warrant  the  interference  of  the  Judge 
Ordinary.  For  example,  he  may  interfere  when  in  anv  sudden  contingency  it  is 
proper  to  provide  for  the  temporary  custody  of  a  child,  imtil  this  matter  shall 
De  nnally  settled  in  the  Court  of  Session.  This,  however,  is  not  the  case  in  the 
present  application.  But  I  am  of  opinion  that  the  Shenff  may  also  interpose 
his  authonty  where  the  party,  having  the  undoubted  legal  right  to  the  child's 
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eiutodji  seeks  a  judicial  wanant  to  enforce  that  right :  and  that  is  the  ease  pre- 
sented by  this  petitioner.  The  father  of  an  illegitimate  child  has  no  nght 
whatever  to  demand  its  custody,  so  long  as  it  is  of  tender  ^eais,  and  even  after 
that  period  he  cannot  force  it  from  the  mother  except  bv  refusing  to  pay  aliment 
for  it  after  the  time  fixed  by  the  Court  A  demand  then  made  by  the  mother 
for  aliment  may  be  sufficiently  met  by  an  offer  to  take  the  child  into  its  father's 
own  house  and  maintain  it  there.  But  Uie  law  nves  him  no  right  whatever  as 
r^ards  the  child.  In  the  words  of  the  present  Lord  President,  *  He  is  under 
an  oblkation,  and  nothing  else.'  It  therefore  seems  to  me  to  be  no  usurpa- 
tion of  the  nobiU  officivm  of  the  Supreme  Court  to  enforce  this  legal  right 
possessed  by  the  mother.  This  must,  of  course,  be  done  on  no  considerations  of 
expediency,  or  of  what  is  best  for  the  child,  but  on  grounds  which  are  strictly 
legEd.  Accordingly,  the  objection  to  the  competency  of  the  petition  has  not 
been  sustained. 

"  It  may  be,  however,  that  the  mother  has,  by  agreement,  transferred  her 
right  of  custody  to  another,  who,  in  respect  of  such  agreement,  may  resist  the 
application  for  delivery  of  the  child  to  another.  Such  a  transference  is  averred 
by  the  respondents,  and  before  disposing  of  the  case  I  desire  to  hear  the  evidence 
on  that  point  I  beg  to  refer  to  the  case  of  Herd  v.  EUU,  20th  August  1864, 
3  Scot  Law  Mag.,  p.  143.  J.  C.  T." 

"  Aherdeen^  20th  ikptemher  1876. — The  Sheriff  having  considered  the  reclum- 
ing  petition  for  the  respondents  against  the  interlocutor  of  16th  September,  and 
also  the  record — Disnusses  the  appeal:  Affirms  the  interlocutor  appealed 
against,  and  decerns.  J.  Qutbaix  Smith. 

"  Note. — The  father  being  in  law  a  stranger  to  a  natural  child,  has  no  more 
right  to  its  custody  in  competition  with  the  mother  than  any  third  party.  No 
question  of  status  arises,  and  the  Court  has  sufficient  jurisdiction  to  mquire 
into  and  enforce  the  arrangement  between  the  parties,  if  any  such  is  still  in 
subsistence.  J.  Q.  S." 

AeL^W.  8mUh. AlL^A.  F.  Wight. 
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